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Cexkmusa Ne 1

TEOPUSA U UCTOPUA TTPABA.
KOHCTUTYHNOHHOE ITPABO.
AJIMHUHUCTPATUBHOE ITPABO

BOEHHOE ITPABO
B BEJINKOM KHSI’KECTBE IMTOBCKOM

Bbankemuxk A.C., Kykoeckuii O.10. (BHII)

Kak u gpyrue orpaciu cCOBpeMEHHOI'0 IIpaBa, BOCHHOE
NpPaBO YXOJMT CBOMMH KOPHSIMH B TJIyOMHY HCTOPHH.
N3ydyenue mporecca 3BONIOLUUU JAaHHOU OTpaciau Ipasa
MO3BOJISIET BBIIBUTH OCHOBHBIE 3Tallbl €r0 CTAHOBICHUS U
pasBUTHS, a TaKXe IPOCIEANTh, KaK OOIIECTBEHHO-
MOJUTHYIECKNE COOBITHA PAa3HBIX ATIOX BO3JCHCTBOBAIIN Ha
UCTOPUYECKOE PAa3BUTUE BOCHHO-NPABOBBIX HOPM U
UHCTUTYTOB.

B c1.57 Koncrurymun Pecrryommku bemapycs 3akpen-
Jsiercst, 4to «3amura Pecnyonuku Benapych — o0s3aH-
HOCTb U CBSILCHHBII NOJAr rpakaaHuHa PecnyOnuku be-
napyck». B Hacrodiee BpeMs CTaTyc M NMPECTIDK apMHUU
ynan. B oOlectBe HerarBHOE OTHOLICHHE, TAK KaK apMUst
HE BBITNOJIHIET CBOEH IaBHOM (yHKIMU — 3ammThl. Kak
MOKa3bIBAaCT TPAKTHKa, BCE OOJNBIIE MOJOABIX JIFOAEH
MPU3BIBHOTO BO3pAcTa MBITAIOTCS YKIOHUTBCS OT CITY>KOBI
B apMHUH. YKIJIOHCHHIO OT apMHH CIIOCOOCTBYET DSl PHYHH.
BonbmMHCTBO MOJOABIX JNIOAEH NPU3BIBHOTO BO3pPacTa
CUMTAIOT, YTO BpEMs, KOTOPOE OHH OTHAIOT Ciryk0Oe B
apMHH, MOXHO ObIJIO OBl HCTIOJNB30BaTh IS MPOAOIDKEHHS
yueOBI MITH MOTYYEHHS OTBITa PAOOTHI.

Hccnexys ucToUHMKHM BOEHHOro mipaBa bemapycw,
MOJKHO CJIeJIaTh BBIBOJ O TOM, YTO BIIEPBBIE B OTEUECT-
BEHHON HCTOPHM B KaueCTBE CaMOCTOSATENBHON OTPaciu
OHO OBIJIO BBIJICJIEHO BEIMKUM OEJIOPYCCKHUM M BOCTOYHO-
CITaBSIHCKMM TIEPBONEYATHUKOM, NPOCBETHTENEM-TYMAaHHCTOM
O®panmuckom Cropunoil. B mpemucinoBun k OHOIEHCcKoi
kHure «BTOpoii 3akoH», omyOIuKoBaHHOM B 1517—-1519 TT.
U BOLIEIIEH HApsiAy C APYTUMH BETX03aBETHBIMU KHATAMU
B mnanue «buomist Pyckay @. CkopuHa MpemIoKmT Kiac-
cU(UKaIMIO OTpaciel Mpasa, BHIICIMB BOSHHOE («phIap-
CKoey) mmpaBo [1, c. 72].

B nanbHeiiiem cBoe pa3BUTHE BOEHHOE IMPaBO MOJIY-
gymno B Craryrax Bemmkxoro xHspkectBa JIMTOBCKOTO.
Craryt Benukoro kaspkectsa JlmroBckoro 1529 r. — onun
13 HauboJiee TOJTHBIX CBOJIOB (heoqambHOTO MpaBa. B Hem
BIIepBEIe B McTOpuu bemapycu Oputa ocymiecTBI€Ha KO-
JuuKanusg HOPM BOEHHOTO mpaBa. J{aHHBIH JOKyMEHT
OTIpeZeTMI KPYr BOECHHOOOS3aHHBIX, IpeayCMaTpUBal
Mephl HaKa3aHHS 33 HEBBITIOJIHEHHE BOMHCKHUX O0s3aHHOCTEH

U 32 MPECTYIJICHHUS, COBEPIICHHBIC BOMHAMH, PETIaMEH-
THpOBAJI TpaBa W OO0sM3aHHOCTH TeTMaHa. B pasmene |l
«O06 000OpOoHE 3eMCKOW» TOBOPHUTCA: «YCTaBIIEM C IMPH-
3BOJICHEM paJl HAIINX 3YIOJHBIX U BCUX MOIJIAHHBIX, MK
KOXBIA KHS3b U I1aH, ¥ JBOPAHUH, W BJIOBa, TAKXKE MK
KOTOPBIN CHUPOTA, JIeTa 3yMOJIHbIE Malo4yu abo HE MaloyH,
U BCAKUHI UHBIN YOJIOBEK, JIETa 3yIOJIHbIE MAlOYU U 3€M-
CKO€ MMEHE MalouH, yacy MOTpeObl C HAaMH U C TIOTOMKH
HAIIMMK 200 MPH TeTMaHEX HAIIMX IOBHHEH BOIHY CITY>KHTH
1 BBITIPABIISITH Ha CIyXO0y BOCHHYIO. A TYIO YCTaBy BOCH-
HYIO NTOJIaHHbIEC HAIIM MAlOTh AEpKaTu A0 AECATH JIET; a
KaK JECST JIET BBIMJAETh, TOTBI KOXKABIH MAaeTh BOCHHYIO
CIryk0y CIy>KHTH TI0JyIe HaOOJIIOE MOXXHOCTH CBOE, KaK
U IEPE] ThIM CIIYKHIW» [2, ¢. 254].

B Craryrax Bemukxoro xuspxkectBa JIutoBckoro 1566
u 1588 rr. cucremaruzanus HOpM BOSHHOTO paBa MOJy-
yuiga nanbHeiinee pasButue. OcobenHocthio CraryTta
1566 r. ObUTO yCHJICHHE TPaBa YaCTHON COOCTBEHHOCTH U
COXpaHeHHe OOsI3aHHOCTEH 3EMIICBJIA/IEIBIIEB POXOIUTh
BOCHHYIO CITy0y Ha CBOMX MOMecThsX [3, ¢.352]. Paznen
Il «O6 o6opone 3emckoit» Ctaryra Bemmkoro KHsKeCTBa
JIutoBckoro 1588 T. mMOIPOOHO PEriIaMeHTHPOBAT BOIPOCH
BOGHHOTO TIpaBa, B YaCTHOCTH YTOJIOBHOW OTBETCTBEHHO-
¢t BouHOB. Tak, B apT. 18 «O Hae3[1pl Ha JOMBI M Ha TYMHA
LISIXETCKHE» TOBOPHUTCA: «YcTaByeM, XTO Obl Ha BOWHE
Oymyusl abo B 0po3e A0 BO¥CKa OyIb TeX 3 BOWCKa TAT-
HY4bI, KOMY 3 JyXOBHBIX a00 CBETCKHMX CTaHOB Ha JIOM a00
Ha TYMHO Haexa4all abo CTaBbl U Ca)KOBKH BOJIOYBUI, 200
SKHE KOJIBBEK IIKOJBI IIOYMHWI U IPH TaKOM Hae3ze I'Bal-
TOBHOM €CTJIH ObI KOTO B IOMY TaKOBOM 3a0ui1 abo paHuI,
30w a00 TBAJIT, HACHIIBE OENOH TOOBE YUMHWIL, TOIIBI TOT Ma-
€Th 3a CIIYIIHBIM JIOBOJIOM TOPJIOM KapaH ObITu. ..» [4, ¢.573].
Jy311b BO BpeMsi BOGHHOTO MOXO/a CYMTAIACh MPECTYILIe-
HHEM — HaKa3aHUe CMEPTHasl Ka3Hb.

Takum oOpa3om, BoeHHOE TipaBo bemapycu B XVI Beke
OCHOBBIBAJIOCH HA JIPEBHHUX OOBIYASX 3aLIUTHI CBOEH 3eM-
JIM ¥ Ha HOBBIX HOpMax ITMCaHOro Ipasa. BoeHHOe npaBo
perIaMeHTHPOBAJIO BCE HAaMBa)KHEHIIHME BOMPOCHI ydeTa
BOEHHOOOS3aHHBIX, KOMIUIEKTOBAHHS apMUH, cOOpa Omoirde-
HHUSI, IPABOBOTO TIOJIOXKEHHUS T€TMaHa, XOPYXKUX U JPYTHX
JIUI] KOMAaHJHOTO COCTaBa B apMHUH, IMOPAIKA PACIIONIONKE-
HUSI apMEHNCKUX TIO/IPa3/IeNIeHni U OT/IENIbHBIX PATHUKOB,
KOMIUIEKTOBAHUS HAEMHBIX OTPSIIOB, OTBETCTBEHHOCTH 32
BOMHCKHE TPECTYIUICHHS, HOPSJIOK NMPHOOpETeHUs] Npo-
JYKTOB TIPOZIOBOJIbCTBHSL.




XapakTepHbIM OTJIMYHEM COBPEMEHHOTO BOCHHOTO
IpaBa SIBISIETCS] TO, YTO CPOK BOEGHHOH CIy)XOBI MO TpH-
3bIBYy YCTAQHABIMBACTCA: JUIA BOCHHOCTYXXAaIMX, HE
HMMEIOIINX BBICHIETO 00pa3oBaHus — 18 MecsIes; s BO-
EHHOCITy’)KaIllnX, UMCEIOINX BBICIIee oOpa3zoBannme — 12
Mmecses, korga B BKJI — 10 ner. B coBpemenHoii benapycu
MOSIBUIIACH CIIy’k0a B pe3epBe M albTEepHATHUBHAs CIyKOa.
Boopyxennble Cunbl KOMIUIEKTYIOTCS Ha OCHOBE COYeTa-
HUsI BOMHCKOM 00SI3aHHOCTH € JI00pOBOJIHBIM HOCTYIIJIE-
HUEM Ha BOEGHHYIO CITy>kOy M0 KOHTPAaKTy, Koria B Benu-
KOM KHsDKecTBe JIMTOBCKOM OBUIO NMPHHYIUTENBHOE I0-
CTYIUICHUE Ha BOCHHYIO CIIyXkOy.

[MomBons wTorn, MOXKHO CKa3aTh, 4TO B Pecmybmmke
Benapycer HaOmonaeTcss aKTHBHBIM IIPOLIECC DPAa3BHTHUSA
BOCHHO-TIPABOBBIX HOPM, OPTaHM3AIMH apMHH ¥ OOOPOHBL.
I'maBHBIMM WCTOYHMKAaMH BOCHHOTO 3aKOHOJATENIbCTBA
seystoress Koncrurymmst Pecrryonmiku benapycs, Kownmen-
U HaIoHAIBHOW Oe3omacHocTH PecnyOmmku bemapych
2010 r., Boennas noxtpuna PecryOnuku bemapycs 2016 r.,
3aKoHBI «O BOOpYXKEeHHBIX cmiax PecrmyOmuku bemapycey,
«O oMHCKOW 00S3aHHOCTH W BOMHCKOW CIIy:KOe», Ipyrue
HOPMATUBHBIC MIPABOBBIC aKThI.

Kpermkas ucropuueckas maMsaTh, OTBETCTBEHHOCTb TIEpe]
HBIHE JKUBYIIUMH U OYAYIIMMH MOKOJICHUAMH OOSI3bIBACT
Hallle TOCYAapCTBO NMPUMEHATh LIMPOKUH CHEKTP METOOB
JuLst oOecTiedeHns HallMOHAIBHON 0€30TacHOCTH, CYBEPEHH-
teta PecryOmuku benmapycs, ee TeppuTOpHanbHOI 11emocT-
HOCTH 1 HE3bI0JIEMOCTH KOHCTUTYLIHOHHOTO CTPOS.
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CTAHOBJIEHUE U PABBUTHUE BEJIAPYCH
KAK COIIMAJIBHOTI'O 'OCYJAPCTBA

banw H.IO. (BUII)

KoHuenuusi couuanbHOro rocyiapcTBa sBISETCS 1ie-
JIbIO OOIIECTBEHHOTO PAa3BUTHS NPAKTHYECKH MpHU3HABae-
Mot Bcemu. CJOBO «CONMANBHBIN» (C JIATUHCKOTO —
socialis) o3nauaer «oOMUIMi», «OOIIECTBEHHBIIN», TO €CTh
OTHOCSIIHICS K KHU3HU TtoJiel B obmecTse [1]. TloaTomy
«COLMAJIbHBIM)» B CAMOM IIUPOKOM 3HAUEHHH TOTO CIIOBA
SIBIISICTCA JIFOOOE TOCYAapCcTBO, OYIydd IPOTYKTOM OOIIIe-
CTBEHHOT'O Pa3BHUTHSL.

[TonsiTve «coumanbHOE TOCYIApCTBO» BIIEPBBIE BBE-
JICHO B HAay4YHbIH 000pOT HEMEUKNM IpaBoBeaoM JlopeH-
uem ¢oH llreiinom B 1850 romy, Ubst TEOPHS CIOKMIACH
oy BiussHueM ¢uirocopun [.B.D. [erens u ¢paniys-
CKUX COLHMaJMCTHYECKUX JOKTpUH. [ocymapcTBo, co-
rmacuo IlTeiiHy, 00s43aHO CIOCOOCTBOBATH SKOHOMHYE-
CKOMY U OOIIECTBEHHOMY IPOIPECCY BCEX CBOMX IPaXKIaH.
Takum o6pa3om, OblTa HAaMEUYeHA TeHICHINS NIepexo1a OT
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TOCyapcTBa KakK MOJUTHYECKOr0 MHCTHTYTa K Trocynaap-
CTBY, OCYIIECTBIIAIONIEMY 3a00Ty O CBOUX IpakmaHax [2].

DOpMHUPOBAHHIO COLMATBHOTO TOCYAapCTBA IPEAIIECT-
BOBaJla JJINTENIbHAS DBOJIOLHSA CONMAIBHBIX OTHOIICHHIA.
B pannedeonanpHpiil n GeomganbHBIA TEPHOIEI MOYKHO BBI-
JICTUTh COLMAJIBHYIO B3aUMOIIOMOIIb BHYTPH Pa3IMIHBIX
YEeJIOBEYECKHX KOJUIEKTUBOB (CEMbH, pojia, INIEMEHH, OOIIH-
HBI U JIp.) U COLUAIBHYIO COCTABIISIIOLIYIO B IESTEIBHOCTH
OTAENIBHBIX TpaBuTeneil. Kanuramucruueckoe oO0IIecTBO
MOPOAMNIO COLMANBHBII BOMIPOC: YITIyOJeHHEe MNpOHacTH
MEXTy OOraTbIMU M O€ITHBIMH, TSDKEJICHIINe YCIOBUS TPY-
Ja OemHEHIIMX CJIOEB HACENIEHMs, HU3Kas OIUlaTa, He I10-
3BOJISIBIIASL IOCTOMHO COZAEpXaTh ceOS M CBOIO CEMBIO,
6e3paboTura, IPHBOANBINAS K NOIHOW HumeTe. [yt cmsar-
YeHHsI KJIACCOBOM OOpBOBI, TOA IaBICHHEM MAacCOBOTO
OPraHU30BaHHOTO Pab0UYe-KPECThSTHCKOTO IBIKEHHMS, Mpa-
BSIIIIE€ KPYTH OBUIM BBIHY)KIEHBI HPHCTYNIUTH K COLIHANIb-
HBIM pedopmam. Haganom 3Toi MOIUTHKY IPUHATO CIUTATH
(abpryHOE 3aKOHOJATENHCTBO, 3aKOHBI O COLMAIBHOM
CTpaxOBaHHMU Ha Clyyau 0OJIE3HH, HHBAIHOCTH, CTAPOCTH,
6e3paborurisl u 1p. [3].

K u3BecTHBIM C JpeBHOCTH (PopMam yacTHOU Oaro-
TBOPUTEIBPHOCTH U TOCYNAapCTBEHHON IMOMOIIM HHIIUM
NpuOaBUIINCE TPHUHIMITNAIGHO HOBBIC HANPABICHUS TO-
CyIapcTBEHHOH colpanbHod momutuku. OHM 0aszmpoBa-
JMCh Ha €AMHBIX NMPHUHIMIAX 3alIUTHl HOBOH, TOJIBKO YTO
BBIJICTICHHON B IOPUCIPY/CHIINN U OOIIECTBEHHOM CO3Ha-
HHUH TPYINIBI COIMAIbHO-?KOHOMHUYECKNX TPaB IPakIaH,
Hapsiiy ¢ TPaXIAHCKUMH U TOJUTHIeCKUMH. [losiBneHne
B [IEpBOM N0JI0BUHE XX BEKa COLUAIMCTUYECKON allbTEpHa-
TUBBI KallUTAIU3MY B Juiie HoBoro rocyaapctBa — CCCP
IIPEBPATUIO MHOTHE COIHANIbHBIE JOCTHKECHUSA B HOPOXK-
JICHHE COIHaN3Ma.

B HoBeilimeit uctropuu rocynapcrsa u npasa benapycu
MOXXHO BBIJICJINTh JIBA OCHOBHBIX 3Tama (HOpMHUPOBAHHMS
HAIMOHAJIGHOH MOJIENH COIMAIBHOTO Trocynapctsa. [lepBbrii
(mo 1994 r.) ObLI CBSI3aH C MOMCKOM COOCTBEHHOTO TYTH pas3-
BUTHS, NP KOTOPOM HACENIeHHE HCIBITHIBAJIO CEpPbe3HbIE
SKOHOMHYECKHE TPYIHOCTH. BTopoii mepmon, HavaBIIMHCS
npuHsITHeM B 1994 1. Koncrurymm Pecyormmku Benapycs,
TIPHBEI K TOBBIIICHUIO YPOBHSI KM3HU HACEIICHUS.

AHanu3upys HCTOPUIO CTaHOBIEHHUS COBPEMEHHOTO
6eopyCcCKOro COMAIBHOTO TOCYAAPCTBa, CIeIyeT OTMe-
TUTH, YTO CaMO TOHATHE «COIMAIBbHOE TOCYAapCTBO» B
KauecTBE 1IeJICOPUEHTUPYIOIIE HOPMATUBHON IPaBOBOM
KaTeropuu ObLIO BIEpBble O(QHUIMAIBLHO UCIIOJIb30BAHO B
tekcte Koncrutymuu Pecyonuku bemapycs 1994 rona.
Cratpst 1 Koncturymuu Pecrybnmku Benmapyck mpoBos-
rjamaeT Hamly CTpaHy «YHHTapHBIM JIEMOKPAaTHYECKUM
COLIMAJILHBIM [IPaBOBBIM TOCyAapCTBOMY [4].

CronuT OTMETHUTB, YTO TIpU 00CYXAeHUHN TpoekToB KoH-
crutyimn  PecniyOnmikn  Benapych monsiTHe «conmansHOe
TOCyJIapcTBO» HE OBUIO Cpa3y OIEHEHO IOJOKUTEIBHO M
MOAJEPKaHO, TaK KaK MHOTUMH OTOXIECTBILUIOCH C TIOHS-
THEM «cOLMAIUCTHUeCKOe». CeromHs IMo-TIPeXHEMY Majio
BHUMAHUS YIENMSIETCd XapaKTePUCTHKE COIMAIBHOTO TOCY-
JIAPCTBa, MPUHIMIIHAIBHO OTIMYAIONIErocs OT TOCyIapcTBa
corpaycTIdeckoro. OCHOBHOE pa3iIdHe COCTOUT B 3HAYH-
TEJIbHOW CBOOOJIE JIMYHOCTH, TOJIUTUYECKOM IUTFOPAIU3ME,
MHOT000pa3uu opM COOCTBEHHOCTH B YCIIOBHSIX COMAIBHOTO
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rocynapctBa. Kak ormeuaer I'.A. BacuneBnd, B HbIHEITHUX
YCIIOBHSX MPUHIIMITHAIGHO BaKHOM 3a7adueil SBIsIeTCs] BHE-
CEHME MPETIOKEHIH 0 HaIPaBIICHUSX Pa3BUTHS COLHAIBHOTO
rocynapcrsa [5, c. 98].

CeromHs CyIIECTBOBAHWE M JESTEIHHOCTH COIHAIIb-
HOTO TOCYIapCTBa TECHO CBSI3aHBI C TAKUMHU OOIIECTBEH-
HBIMH SIBJICHUSIMH KaK JIEMOKpPATHsl, IPakAaHCKOoe oOle-
CTBO, MPaBOBOE TOCYIApCTBO, CBOOOJA M PAaBEHCTBO, NpaBa
YeJIoBeKa.

OnHOM M3 OCHOBHBIX XapaKTEPUCTHUK COLHMAIBLHOTO
rOCyAapcTBa SIBJISETCS T'apaHTHPOBAHHOCTH JOCTOWHOTO
MPOKUTOYHOTO MHUHUMYMa Kaxaomy denoBeky. B Kown-
crutynnn PecriyOmmkn Benmapychk mpemycMoTpeHO mpaBo
Ka)KI0r0 Ha JOCTOMHBIM YPOBEHb H3HH, BKJIIOYas JOC-
TATOYHOE MMUTAHUE, OCKIY, KIIBE U MOCTOSHHOE yIyd-
IIeHHe HeOOXOAMMBIX ISl 3TOro ycioBuit (4. 2 cr. 21)
[4]. TIpu 3TOM BaXKHO HE IOIYCTHTH MEPEPACTAHUS TOCY-
JApCTBa COIMAIBHOTO B TOCYNApCTBO, TZIE IPEBAIAPYET
VOKIMBEHYECTBO, TJIe YNPA3JHAETCS OTBETCTBEHHOCTh
yejoBeka 3a coOcTBeHHoe Ousaromoinyune. HeoOxomaum
cOanaHCUPOBAaHHBIN MOJXOJl TOCYIApCTBa U OTIEIBHOTO
WHIWBHUJIA K PEIIEHUIO BOMpoca 00 00ecneueHnr TOCTO M-
HOT'O CyLIECTBOBAHUSI.

TocymapcTBO yaenser BHUMaHHE TaKUM BaKHSHUIINM
COIMATFHO-?)KOHOMUYECKAM TIpaBaM Kak MPaBO Ha OXpaHy
3I0pOBBS, Ha TPy, HAa oOpa3oBaHue U np. Hampumep, Ha
TOCYapCTBE JIC)KUT OTBETCTBEHHOCTH 32 JMUICMHUOIOTH-
YeCKHi HAI30p BO BpeMs HaHAeMHH. [ BBITOTHCHHS
MOJOOHOH OO0SM3aHHOCTH JOJDKHA CO3JaBaThesi U (yHK-
IMOHHMPOBATh OOILIENOCTYIHAs, pa3BUTasl CUCTEMa 3/pa-
BOOXpaHEHUs, IIpeycMaTpuBaroiias oOKa3aHue MeIULUH-
CKOU TIOMOILM BCEMY HACEJICHHIO, CIICIMANBHYIO 3allUTy
3JI0POBBS IETEH, MaTepeid, JIUI IPEKIOHHOTO BO3pacTa.

BaxxHoit mpo0ieMoii sIBIIsSCTCS MPAKTHYSCKOE OCYIIe-
CTBJICHUC IIPOBO3IJIAIIACMbBIX KOHCTHTyHI/Ieﬁ conualib-
HBIX TIPaB, YTO 3aBHCUT OT YPOBHS Pa3BUTHS IKOHOMHKH,
COCTOSIHUSI TOCYTApPCTBEHHOTO OFOKETa, OT WHUIIAATHBEI
U CIIOCOOHOCTH K CaMOOPTaHM3allid BCETO HACEICHHUS.
OcCHOBHas Ieih CONHANTEHO-KOHOMHYECKOTO Pa3BUTHS
PecrryOimmkn benapycs Ha Omkaiimmne TOIbI — MOBBIIIE-
HUE YPOBHSI WM KadecTBa >KM3HM HACEJCHHS Ha OCHOBE
pPOCTa KOHKYPEHTOCHOCOOHOCTH M 3()(EKTHUBHOCTH IKO-
HOMMKHU. B cBs3M C MCKIYHAPOJAHBIMU BBI3ZOBAMU IICIIC-
co00pa3HO aKLEHTHUPOBaTh BHMMaHWE Ha COLMAIBHOMN
3alIMIIEHHOCTH TPaXKAaH, CYIIECTBEHHOM IIOBBILICHHN
YPOBHSI 3aHATOCTH HaceleHHs, pa3MepoB 3apaboTHOU
TUTATHI, ICHCHIA, COIMANBHBIX BBITUIAT, JalbHEHIIEM pas-
BUTHH ¥ COBEPIICHCTBOBAHUH 3[PaBOOXPAHCHUS, KYIb-
TypHO-00pa3oBaTeIbHON CQEphl, YKPEIUICHUH COIHAJb-
HBIX TApaHTHH ¥ CTAHJAPTOB.

Takum 00pa3zoM, B COIIMATIBHOM TOCYIapCTBE JTOJDKHEI
o0ecreunBaTbCsl BBHICOKMH YPOBEHBb COIUANBHON 3allIu-
MIEHHOCTH BCEX TpaXkJaH IMOCPEIACTBOM AKTUBHOM aes-
TENILHOCTH TOCYIApCTBA MO PEryJIIUPOBAHHIO COLUAIBHOM,
JKOHOMHYECKOH W Jpyrux cdep KuU3HU oOIecTBa C
LEJIBIO0 MPAKTUYECKON peau3aliiy IPUHIUIIOB COIMaTbHOM
CIPaBENIMBOCTA W COLMaIbHOW 3ammuieHHocTH. Colu-
aIbHOE TOCYAapCTBO BCErla HANPABICHO HA CIIy)KEHHUE
YeJIOBEKY, CO37aHHE BCEX HEOOXOAMMBIX YCIOBHH ISt
BCECTOPOHHETO Pa3BHTHUS JIMYHOCTH.
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CYJIEBHAS CUCTEMA
BEJIMKOI'O KHAXKECTBA JIMTOBCKOI'O

bapanoe M.U. (BUII)

IIpobnemMaTrka TPECTYIUICHUS M HaKa3aHUs Ha IPO-
TSHKCHUH MHOTHX BEKOB SBIISICTCS aKTyalbHOW. B moBce-
JTHEBHOW PYTHHE PEIICHHEM TaHHBIX BOTIPOCOB 3aHUMAETCS
cyneOHas BeTBb BinacTd. C TeUCHHEM BpeMEHH CyaeOHas
cucTeMa Ha TeppuTopuu bemapycu mpereprieBana ompe-
JeNeHHbIe MeTaMOp( 03B, KOTOpBIE TPHBEIH K COBpe-
MEHHOU MOJIENIH MPaBOCYIUSI.

CylIecTBYIOT pa3IMYHbIe CHCTEMBI CYJIOB, OJIUIETBO-
pSAIOIIKE CUITY 3aKOHA M €r0 3HaYUMOCTh JJI1 MHOTOBEKO-
BOM HUCTOpPUM pa3iIM4HbIX rocyrgapcrs. B bemapycu ux
cucTeMa CKJajplBaiach nocreneHHo. Jlo xonma XV —
Hauana XVI Bexka B Benukom kHsxectBe JIUTOBCKOM
(BKJI) neiicTBoBanm THNWYHBIN IS paHHEPEOTATHHOTO
Tepro/ia MPUHIUI, KOTAa OPTaHbl TOCYIapCTBEHHOM Bia-
CTH OJHOBPEMEHHO BBIMIOJHSIIN U CyacOHbIe QpyHKImU. Ha
npotsokeHuN X VI Beka HaOIromaeTcs mepexoi OT TaKoro
TOpsiKa BENICHUS NIeNl. B WTore CKIIAABIBAIOTCS JIBE CHC-
TEeMBI CyIeOHBIX OPTraHOB: OOIIECOCIOBHBIC CYABI (IS
BCEX TPYII HACEJICHHsI, KOTOPble OCHOBHIBAINUCH Ha TIpa-
BOBOM 00BIYa€) M COCIOBHBIE (I JyXOBEHCTBA, IILISXTHI,
MeIIaH, KPecThsH U T.A.) cynsl [1, c. 104].

3a cueT pa3IMYHOTrO COIUAILHOTO MOJIOKEHHS TPy
MOSIBUJIACH TIOTPEOHOCTh B OpraHM3aliu 0oJiee pa3BETB-
JICHHOW CymeOHOW CHCTeMBL [IporpecCHBHBIMU UYepTaMu
cyne6noit cucremsl BKJI crami 060co01eHHOCTE OT aIMU-
HUCTpAIIH, BCECOCIOBHOCTh CYJOB (3TO ITOMOTJIO CYAUTH
TM000T0 TpaskaaHWHA BHE 3aBUCUMOCTH OT €T0 COIMAIBHOTO
TIOJIOKEHUS), pa3/ielicHue CYIOB Ha WHCTAHINH, KOJUICTH-
AITBHOCTB, ITyOJIMYHOCTh. BBIIICH3I0KEHHOE TaeT OCHOBAHIE
YTBEpKIaTh, YTO CYJbl CTAHOBWJIMCH OpraHaMHy 3allUThI
NpaB YelloBeKa, a HE OpraHaMH, OTCTAMBAIOIIUMH HCKITIO-
YHUTENIFHO MHTEPECHI TOCYIapCTBa U €T0 MPEeACTaBUTENCH.

BreiciiiM  00111€COCTIOBHBIM ~ KOJUIETHAILHBIM  CYI0M
BKIJI cumrancs rocmomapckuif ¢y, KOTOPBIM BBICTYIAJ
CyIIOM BTOPOM MHCTAaHLMH, MHOTJA KaK CyZ NEpPBOM HH-
CTaHIIUHM pacCMaTpHUBaI HanOOJIee 3HAYNMBIC JeTia, 3aTpa-
TUBAIOLIMEe UHTEPECH] TOCYapCTBA U ILISXTHI.

Pa3HOBUIHOCTBIO TOCHOAAPCKOTO Cyna ObUIH CyI Ta-
HOB-PaJibl, KOMUCCAPCKHI CYJI, CSHMOBBIN CyJ (TIOCIIECTHIIN
Ooyiee JIEMOKpPAaTHUYHBIA, TaK KaK COCTAaB cynaa OBUI pac-
mupeH). ITo Cratyty BKJI 1588 roga nena B ceiiMmoBoM
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Cylde paccMaTpHBAINCh BEIMKAM KHA3EM, MaHaMH-
PaJHBIMHU B BOCEMBIO JiemyTaTamMu ceiima [1, c.105].

1 mapra 1581 ronma rpamoroit kopoisst Credana baro-
pust 0T yupexnaeH [ maBHbINA cyn (TpuOyHaN) — BBICIINI
cyn BKJL. C ero cozmannem cyneOHas BIacTh BEIHKOTO
KHS35 W TaHOB-Pajbl OrpaHWYMBagack. MOXHO CKa3ats,
410 ¢ 00pa3zoBaHKeM [ 1aBHOTO cyna yCHIMIICS CyBEpeHH-
ter BKJI. Tpubynan BKJI cozmpaBancs i anemuisiuoH-
HOTO IIepecMOoTpa JieJ, HO 0CO0BIE JieNa OH MOI' paccMaT-
puBaTh B HOpsiAKe MEpBOM MHCTaHLUHU. B cocraBe cyna
ObuTH 46 cyneii-nenyTaToB, N30MpaeMbIX Ha CEHMHUKAX M3
MECTHOM HUIAXTHI MO ABa OT Ka)kJOro MOBeTa Ha OAMH
roa. Crexyer OTMETHTh, YTO HE NPHHAMAIH yJacTHE B
paccCMOTPEHNH A€ 4JIEHBI cyla C TOrO IOBETa, YTO U
cTopoHsI 1o femy. Bes teppuropus BKJI Opmia ycimoBHO
paszeneHa Ha TpU CyJeOHBIX OKpyTa, OT KaKIOTO OKpyTa
BBIOMpAIIach KOJUIETHs, KOTOPast IIPEACTaBIIsIIA CBOH OKPYT.

Cpenu MECTHBIX CyIOB HamOojee IpEeBHUM OBLT 3aM-
KOBBII (I'POJCKHI) Cyll, KOTOPBIA OBbLI OOIIECOCIOBHBIM,
HO He OBbUT OT/IeNIeH OT aJMUHHUCTPAIMU, 3aHUMAJICS] Hau-
OoJiee ONACHBIMH YTOJIOBHBIMH JesiaMu (yOHICTBO, 1MOJ-
JKOTH, KOJIZIOBCTBO, M3HACHIIOBaHHE, pa300u, OTpaBIeHUS
u T.1). CTOUT OTMETHUTH, YTO JIeJla pacCMaTPUBAINCH, KaK
MIPaBUJIO, B OTHOIICHHH JIMII, 3aCTUTHYTHIX Ha MECTE TIpe-
CTYIUICHUS TNOO0 MONMaHHbBIX Ha MPOTSDKEHUHU 24 9acoB ¢
MOMEHTa COBEPIICHUS MIPECTYIUICHNUSI.

3eMCKHe MECTHBIE Cy/bl B CBOIO O4Yepeab OBUIH OTIE-
JIEHBl OT aJMHHUCTPALMH, OIHAKO OBUIM COCIOBHBIMH.
OTH KOJIETHATIBHBIE CyIbI (CyIbH U30MpPaNnCh Ha Che3ie
13 TIOBETOBOM NUIAXTHI) 3aHUMAIUCh PACCMOTPEHHEM
YTOJIOBHBIX M TPa)XJAaHCKUX e KaCaIOUIUXCS HMUIAXTHI.
Cynp myOJIMYHO TPHUCATAIH, YTO OyAYT CYAMTH CIIpa-
BEJVINBO, HE CMOTpPSI Ha OOILIECTBEHHOE U MaTepHalIbHOE
MIOJIOXKEHUE JII0/IeH, IMYHOE OTHOIIeHHue K HuM [1, c.110].

ITonxoMopckuil Cyll paccMaTpuBal 3eMelbHbIE U Me-
KEBbIE CIIOpPHI CPEAN HIIAXTHI. V3 4eThlpex KaHAWAATOB,
n30paHHBIX Ha ITOBETOBBIX CEHMMKAX, OJTHOTO yTBEPXK/Iall
BEJIMKUN KHA3b.

MarucTparckue CyIpl cO3/laBajliich Ha HOBBIX IIPHH-
IUMax BEIOOPOB M Y4acTHsl MPEACTaBUTEIECH TOPOJICKOTO
HaceneHus. OHHU SIBISUICS CylaMH 7Sl MEIaH T'OpOJIOB,
KOTOpBIE UMeNIN IpUBMIIeH Ha MarneOyprckoe npaso.

KonHuslil cyx OblT OOHUM K3 IpEBHEHIINX CYHOB IS
IIPOCTBIX JIFOAEH, HOCUJI KOJUIETHalbHbIM Xapakrep. Jlei-
CTBOBAJI Ha OCHOBE MPaBOBOrO 0ObIUas, ObUI TJACHBIM,
JICIIEBBIM U OBICTPOACHCTBYIOIIHM.

KantypoBblii KoJITIErHaNBHBIN CYA YUpexIalICs TOJb-
KO BO BpeMeHa 0e3 KopoJist, ObIlI BpeMEHHBIM ISl (He0 1asI0B.
B cocraB cyna Bxoannu Bce MecTHble cynsu. CyneOHoe
3ace/laHne CYNTAJIOCh MPABOMOYHBIM, €CIIM IPUCYTCTBO-
BaJIo HE MeHee S cyneil [2, ¢.220].

Anamusupys cyneOnyro cucremy BKIJIL, moxHO cue-
J1aTh BBIBOM, uTO Benukoe KusokecTBo JImToBCKOE MMeno
JIOBOJIGHO TIPOTPECCHBHYIO M PAa3BUTYIO CyAeOHYIO cHC-
TeMy, KOTOpas OKa3ajach [OCTaTOYHO NPUTOAHON W
CMOTIJIa TEPEeXUTh CaMO TOCYIapCcTBO, Onaromaps demy
(yHKIMOHMpOBaNa Ha TeppuTropuu bemapycm ¢ HEkoTo-
phIMH U3MEHEeHUsIMH BIIOTH 70 1830 roga.

Hasmume HeckonbKuX CyieOHBIX MHCTaHIMH, OTACNICHIE
Cy/a OT aJMMHHCTpALUH, U30paHue Cy/eH, TeppUTOpHaiIb-
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HBIN TIPUHIUII, a TJIaBHOC, OCYMICCTBJICHUEC CIIPABEAINBOTO
TIPaBOCY A — BCE 3TO MPEACTABIACT HCHHOCTh U CCTOIHA.
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HUHCTUTYT BPAKA U CEMbU
B BEJIMKOM KHSI’KECTBE JIMTOBCKOM

Bunozpaooea /1.1. (EHII)

WNuctutyT Opaka M CeMbH IPEACTABISIET MHTEPEC BO
Bce BpeMeHa. COCTOSIHME WHCTUTYTa CEMBH, CTETIEHb €TI0
YCTOWYHMBOCTH SIBISIIOTCS BaXHEHIINM HMHIUKAaTOPOM
«3II0pPOBBS» TOCYJApCTBA.

XVI Bek — Bpems, BolLIeAIIee B UCTOPHIO, Kak 30JI0-
Toli Bek benapycu. Hopmbl OpauHo-cemeiiHOro mpasa B
Benukom KuspxectBe JIMTOBCKOM CBHIIETENBCTBYIOT O
LIEHHOCTH ¥ 3HAYUMOCTH HHCTUTYTa CEMBHU.

IlepBoHauaneHO OpayHble OTHOIIEHUS pPEryJIMpPOBa-
ek 00BI9aeM, HO C NPHHATHEM XPHCTHAHCTBA IOCTE-
[IEHHO MepeluId oA opucaukuuio nepksu. B XVI B.
0OBIYHOE TIPaBO OBUIO elle JOBOJILHO 3HAa4MMbIM. Ilo
00BIYHOMY TIPaBYy HEOOXOIUMO OBLIO COOIIIOJCHUE Yepe-
6l OOpSANOB UIA NPHUAAHUS JIEHCTBHTEIHLHOCTH Opaky:
cBaTaHbe, JIOTOBOpP O Opake, BeH4aHHe, cBans0a. Eciam Ha
JTamne CBaTaHbs JJOTOBOP O Opake pacToprajics, TO 3TO He
BJICKJIO HUKAaKHUX IOPHUANYECKHUX mnociencTBuil. OxoHua-
TEJIHOE COTJIacHe JIOCTHIaJOCh MpPHU IMOANHCAHUU Opad-
HOTI'0 JIOTOBOpPAa O 3HAYUMBIX BOIIPOCAaX CEMEHHOM KU3HU.
Pe3ynbraThl TOrOBOPEHHOCTH O(QOPMIBIIMCH ITHCHMEHHO
1 BHOCWJIMCH B CyZeOHbIe KHUTH. PacTopkeHue qoroopa
Ha 3TOM 3Talle BIEKJIO ACHEKHBIH mTpad U IMYIIECTBEH-
HYIO0 KOMIEHcanuio 3arpar. Pa3Bon mo oOb4HOMY mpaBy
MPOUCXOIMI 0 OOOIOZHOMY COTJIACHI0, 00€ CTOPOHBI
JlaBaJM APYT APYTY Pa3BOJAHBIC NMUCHMA NPH CBHUICTEIX,
paspemasi Jpyr Ipyry BCTYIUICHHWE B HOBBIM Opak, 4acTo
[IPH 3TOM NIPUCYTCTBOBAJI MECTHBIN CBALIEHHUK [1].

B Craryrax 1529, 1566 u 1588 rr. 6paunsie oTHOIIE-
HUS Hanum Oosee JeTanbHOE peryaupoBaHue. bein moa-
TBEPXKJEH IMPUHIMI CBOOOJBI JKEHUIMHBbI Ha Opak Juist
nroboro cocnoBusi. B pa3zButne HOpMBI O CBOOOIHOM
BCTYIUIGHHH B Opak IperycMaTpHUBAINCh CYypOBBIE CAaHK-
U (CMepTHas Ka3Hb) 3a MPHUHYXICHHWE K Opaky W Ha-
CHJIbCTBEHHOE B35ITHE B YKCHBI.

Cewmeiinoe npaBo no Craryty 1588 r. mo-mpexHemy
COXpaHsJIO BIMSHHE IIEPKOBHOTO IIPaBa, PEIUTHO3HBIX
00pSZIOB M HOPM JPEBHET0 OOBIYHOTO MpaBa. Y CIOBHAMHU
3aKOHHOCTH Opaka SIBJSUICH OOOIOJHOE COITIacHe CTOPOH,
JIOCTIKEHUE OpadHoro Bo3pacTa (st nmeBymiek — 13 jer,
fOHOIIIeH — 18 J51eT), mpaBuIbHO 0(POPMIIEHHBINH TIOTOBOP —
«BEHO», OTCYTCTBHE KPOBHOTO POJCTBA JO UYETBEPTOTrO
KOJIEHa, CBOSTYECTBA JI0 TPETHETr0 KOJIEHa W HE PACTOPTHY-
Toro Opaka [2 , pasa. V, cr. 22]. [Ipu HapymeHUHn 3THX
yCIIOBHHA Opak CUUTAIICS HEACHCTBUTEIHHBIM.

Pactropxenne Opaka I0-pasHOMY paccMaTpUBAJIOCh
BOCTOYHOM W 3amajiHOW IEpKBSMH (TIpaBOCIIaBHAs IIEPKOBb




JOIyCKajla pa3Boj MO ONpPEIEICHHOMY KpPYyry HpHUHH, a
KaTOJINYECKash CUMTAa PACTOPKCHHE Opaka HEBO3MOXK-
HbIM). Karommueckas HepkoBb NpH3HABalIa HEPa3phIB-
HOCTh Opaka, HO paspemiana paslelbHOE >KUTEIBCTBO
CyIpyroB 0e3 IpaBa BCTYIUICHHUS B HOBEI Opak Imo ompe-
JETICHHBIM TPUYUHAM.

PacropxeHne Opaka peryimpoBaloch CBETCKUM 3a-
KOHOJaTeNbcTBOM Tonbko B Cratyre 1588 roma. Ilpu-
YHHAMU JJIS PACcTOP)KeHHst Opaka ObLIN: KPOBHOE POJICT-
BO [2, pa3n. V, ct. 20, 22]; coBeplIeHUE TKKOTO Mpe-
CTYIUICHUS] MY)KEM HJIM JKEHOW — 0COOCHHO, €CIIH 33 ATUM
CJIC/IOBAJIO M3THAHME U3 TOCYAApCTBAa M XKEHA CUUTANACh
BJIOBOL, a IeTH — cupoTtami [2, pa3a. XI, ct. 5]; Tsoxemas
00JIe3Hbp MY’)Ka WM JKEHBI, HECIIOCOOHOCTh K TPOJIOIIKE-
HHIO POJIa; YXOJ OJHOTO M3 CYNPYroB B MOHACTBIPb; TIpe-
mobonesiHre. [TockoIbKy 3a HEBEpPHOCTh M TPETIO00ICSHIC
THojarajgach CMEpTHas Ka3Hb, CO CMEPTHIO OTHOTO M3 CYTI-
pyroB Opax anHynupoBacs [2 , pa3n. XIV, cr.ct. 29, 30].

[IpuunHa pacropkeHusi Opaka BiMsIa Ha IPaBOBOM
CTaTyc UMYILECTBA CynpyroB. Eciu BuHa nexania Ha Myxe,
JKEHa OcTaBajlach Ha ero odecrieyeHud. B ciydyae BHHOB-
HOCTH KEHBI OHa Tepsila MPUIaHOe U «BEeHO». B ciyuae,
ecii oT Opaka ObUIM AETH, TO OHU NPH3HABAINCH COOCT-
BEHHHKAaMH HMYILECTBA POJUTENEH, a HEBUHOBHBIN CyIpyT
BJIafie] ¥ TIOJIB30BAJICS MMYIIECTBOM IO COBEPIICHHOJIE-
it gereid. [Ipn HanmM4MM yBaXWTENBHBIX NPHYMH, Ha-
IpUMep, KPOBHOTO POJICTBA, KEHE OCTABAIOCH IIPUAAHOE,
a MyXy — «BeHO» [2, pa3n. V, ct. 20].

Tonbko CBETCKMII 3aKOH PpEeryaHpoBall OTHOIICHHS,
CBsi3aHHBIE C uMyllecTBoM. Ilpu pacropkeHnu Opaka
I.IepKOBHI;Iﬁ Cya BBIHOCHJI PEIICHUE O pa3sBOAC U BUHOB-
HOCTH CTOPOH, a CyJ CBETCKHH pelliaj BOIPOCHI pasjerna
MMYIIECTBA.

Takum o0Opazom, B BKJI HaOmromascs MOBOJBHO BBI-
COKHM YPOBCHL pa3BUTUA IIpaBa, 3aliUTa HHCTUTYTOB
Opaka M ceMbH, YIPOUYCHUE MOJOKEHHS KEHIIUHBI B 00-
mectBe. Craryr 1588 r. yTBepKAall paBEHCTBO Mepen
3aKOHOM U IIEHHOCTbH YE€JIOBEYECKOH JMIHOCTH, YTO BIIO-
CJIC/ICTBMM CTAJIO HEOTHEMJIEMOH 4YacThi0O KOHIEIIINU
MPaBOBOTO TOCYJapCTBA.

CoBpeMeHHOE Oeropycckoe ceMeifHOe paBo CTPOMT-
CiA Ha KOHCTUTYIIMOHHOM ITPUHIUIIC PaBEHCTBA MYXYUH 1
JKEHIIUH, a TaK)X€ Ha INPUHLMIIE PAaBEHCTBA CYIPYIOB B
CEeMEUMHBIX OTHOIIECHHUAX. B HOCJICAHUEC T'OAbl HAIITMOHAJIb-
HOE 3aKOHOJATENIbCTBO 3HAYMTENILHO YCOBEPIIEHCTBOBA-
HO M TIPUBEJCHO B COOTBETCTBUE C MEXAYHapOJIHO-
NpaBOBBIMH cTaHAapTamMH. CyllecTBEHHbIE H3MEHEHUS
BHeceHb! B Koznieke o Opake u cembe. OCHOBHBIE Harpas-
JICHUsI TOCY/IapCTBEHHOW CEeMEWHON MHONMTHKH pa3pabo-
TaHbl, UCXOJS W3 TPHU3HAHHUS HEMpPEeXOJIIled IeHHOCTH
CeMbU ISl KM3HHM W DPAa3BUTHs YEJIOBEKA; ITOHUMAHUS
B)XHOCTH POJIM CEMBH B KHU3HHU OOIIECTBA, B BOCIIUTAHUT
HOBBIX IIOKOJIEHUH, COXPAHEHUU U NEepeAaue KyIbTYPHBIX
Y HPaBCTBEHHBIX LIEHHOCTEH, TPaIULIUNA HALIUH.
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KOHCTUTYIMOHHBIE ITIPABA U CBOBO/JbI
I'PAXKJAH, UX KIIACCUDOUKALIUSA

Bopooden /1./]. (BUII)

KoHcTHTyIIMOHHBIE TIpaBa W CBOOOIBI MPEICTABISIOT
co0OM OTpeNeNIeHHYI0 CUCTEMY, MMEIOIIYI0 JIOTHYEeCKHe
OCHOBAHHSI, OTPAKAIOLIYIO CIIeUH(HUKY caMHUX ITHX IIpaB
U cBoOOA, Tex cdep KU3HENCITCIBHOCTA YEJIOBEKA WU
IpakAaHNHA, KOTOPBIX OHU KaCaroTCsl.

OcHOBHBIE (PyHAaMEHTAIbHbBIC MTPaBa ¥ BHITEKAIOIIUE
U3 HHUX WHBIE TIpaBa W CBOOOJBI 00ECHEYMBAIOT
pazmmueble  chepsl  JKM3HM — UYeJOBEKa:  JIMYHYIO,
TIOJTATAYECKYIO, COIUAIBHYIO, SKOHOMHYECKYIO, KYJIBFTYPHYIO.
B cBs3m c 3TEM TpaBa W CBOOOABI UENOBEKa W
rpaXIaHWHA OOBEIUHSIOT B TPH TPYMIbL: JINYHBIC
(TpaxkmaHCKHE) MpaBa U CBOOOBI; MOJUTHIECKHE MIPaBa 1
CBOOOJIBI; PKOHOMHYECKHE, COLHAIBHBIC M KYJIHTYPHBIC
paBa U cBOOOIBI.

1. Jlnuynbie (rpakiaHckue) IpaBa U cBOOOIBI — 3TO TE
npaBa W CBOOOJBI, KOTOPHIE COCTABISIIOT MEPBOOCHOBY
KOHCTHTYI[HOHHO-IIPABOBOTO craryca JIMYHOCTH,
NPEOCTABISIOT KOHCTUTYLMOHHYIO 3alluTy BceX cdep
YacTHOW  JKW3HM  YeJOBEKa OT  HEMPaBOMEpPHOTO
BMEIIATENHCTBA TOCYAAPCTBa M JPYTUX JIUI. BONBIIHHCTBO
W3 HUX HOCHT ECTCCTBEHHBIM W aOCOIIOTHBIN Xapakrtep,
MMEIOT TIOBHIIICHHBIH, CICIHATH3UPOBAHHBINA XapaKTep
TapaHTHH, BBICOKYIO CTETICHb NX OXPaHBI 1 00eCTICYCHHOCTHL.

2. TlonutHueckue mpaBa U CBOOOIBI — ATO IMpaBa H
cBO0O/IBI, OOecreunBaroIe y4yacTHe JHMYHOCTH (Kak
WH/MBH/YaJIbHO, TaK 1 COBMECTHO C JAPYTUMH JIMIIaMH) B
JKM3HM O0O0ILIecTBA M TOCyJapcTBa, B TOM 4YHCIE B
(hOpMHUPOBAHMU U OCYIIECTBICHUH TyOIn4HOM BiiacT. K
HOJIMTHYECKUM TIpaBaM U CBOOO/AM OTHOCSITCS: TIPaBO Ha
o0beIUHEeHKE; CBOOOIa COOpaHUil, MUTHHIOB, IICCTBUN U
JIEMOHCTpPAIN; MIPaBO HAa y4acTHE B YIPABJICHUH JCTaMU
rocymapcTBa (BKIFOYas W30HWpaTeibHBIC IIpaBa, IPaBO
y4acTBOBaTh B OTIPABICHUM TNPABOCYAMSA), IPaBO
JIOCTYTIAa K TOCY/IapCTBEHHOH CITy)K0Oe; mpaBo oOparieHui
(«mpaBO TMeTHIMIY); cBOOOAAa WH(MOPMAIMH ¥ CPEICTB
MaccoBoil wH(popMarMu W Ap. B oTIHYME OT JIHYIHBIX
npaB MHOTME [OJUTHUYECKHE TIpaBa ¥ CBOOOJBI
NpUHAJIe)KAT TOJIBKO TpaxaaHam rocyaapcrBa. K
HOJIMTHYECKUM TIpaBaM U CBOOO/AM OTHOCSITCS: TIPaBoO Ha
0o0BbeIMHEeHNE, 00eCTIEYNBAIONINE yIacTHEe JTHYHOCTH (KaK
WH/IMBU/YaJIbHO, TaK 1 COBMECTHO C APYTMMH JIMIIAMH) B
JKU3HH OOIecTBa W TOCYJapcTBa, B TOM YHCIE B
(hOpMUPOBAHNH U OCYILICCTBICHHH ITyOJIMYHON BIACTH.

3. DKOHOMHYECKHE, COIHATLHBIC M KyJIbTYypHBIC TIpaBa 1
CBOOOIBI — O3TO TpaBa W CBOOOIBI, OOECIICUMBAIOIINC
pean3anuio 1 3alluTy )KU3HEHHBIX IOTPEOHOCTEH YemoBeka
B OSKOHOMHYECKOH, COIMANBHOM W KyJIbTYypHOH cdepax.
IIpaBa 1 cBOOOABI ITOM TPYMIB, KaK W JIMYHBIC TpaBa U
cBOOOJIBI, HE 3aBUCAT OT TPAXKIAHCTBA M IPUHAICHKAT
Ka)X1oMy 4eroBexy [ 1, ¢.32].

ConmanbHO-?KOHOMHYECKHE TpaBa W CBOOOIBI — 3TO
BO3MOXXKHOCTH JIMYHOCTH B cdepe Mpou3BOACTBA U
pacrpezeneHus, MaTepHaIbHBIX Oiar, MpU3BaHHbIE 00ECIIEUHTh
yJIOBJIETBOPEHHE 3KOHOMHYECKHX M TECHO CBS3aHHBIX C
HHMMH JTyXOBHBIX MOTPEOHOCTEH U MHTEPECOB YeIOBEKa.




I'pynimy 5KOHOMHYECKHX, COLMANBHBIX U KYJIbTYPHBIX
paB | CBOOOJI COCTABIISIFOT: CBO0OO 1A MPEANPUHAMATEIHCTBRA,
IPaBO YacCTHOH COOCTBEHHOCTH; TPYJAOBBIE IpaBa — Ha
Tpya u ero omiary (cBobonma Tpynma), Ha OTABIX, Ha
3a0acTOBKy; IIpaBO Ha OXpaHy CEMbH, MaTCPHHCTBA,
OTIIOBCTBA U JICTCTBA; NPABO Ha CONMAIBHOE 0OECIICUCHNUE;
NPaBO Ha JKWJIMILE; NPaBO Ha OXpaHy 37I0POBbs; MPaBO Ha
OJaronpusATHYIO  OKpYXAIOIIYI0  Cpedy; IIpaBo  Ha
oOpazoBaHue ¥ akKaJeMH4Yeckue CcBOOOABI; CBOOOMA
TBOPYECTBA; NPABO HAa Y4ACTHE B KyJIbTYPHOU KHU3HHU U JIp.

KynbrypHble mpaBa u CBOOOABI — 3TO BO3MOYKHOCTH
YeJoBeKa I10JIb30BAaThCS  JYXOBHBIMH, KYJIBTYPHBIMHU
OnmaraMu M JOCTIDKCHMSMHM, NPHHAMATh ydacTHE B HX
CO3JIaHUU B COOTBETCTBHH CO CBOWMH CKJIOHHOCTSIMH U
cnocobHOCTsIMU. K umcny Takmx mpaB OTHOCSTCS: TPaBO
Ha MOJb30BAaHUE IOCTI)KEHHSIMH KyIbTYpBI; TPaBo Ha
oOpa3oBaHue; cB0oOOJa HAYYHOTO, TEXHHYECKOTO U
XYI0KECTBEHHOTO TBOPYECTBA M HEKOTOPHIE APYTHE.

Hanpumep, npaBo Ha OTIBIX COCTOUT B TOM, YTO BCEM
0e3 MCKITIoYeHHs1 pabOTAIOIMM IO HaliMy B rOCY/IapCTBEHHBIX,
OOIIIECTBEHHBIX MM YaCTHBIX OpraHM3alMIX TapaHTHPYeTCs
OrpaHMYeHHas 3aKOHOM MPOJOJDKHTENIBHOCT pabovero
BPEMCHH, CKCHCIAC/IbHBIC BBIXOAHBIC [JHH, a TaKKE
OIITAYMBACMBbIH €XETOMAHBINA OTITYCK M HEKOTOPBIC APYTHE
yCIIOBUSI, 00€CTIEYNBAIOIINE €CTECTBEHHYIO MOTPEOHOCTH
YEJIOBEKa B TIOJIHOLICHHOM OTJIBIXE.

OnHako  cucTeMa  OCHOBHBIX TpaB M CBOOOT
XapakTepu3yeTcsl He TOJBKO MX TPYIIMPOBKOW, HO M TeM
TIOPSIIKOM ~ PacTIONIOXKCHHS, KOTOPBIH yCTaHABIIMBACICS B
KoHcturynmm. 910 MMeeT Janeko He TEXHIYECKOe 3HauCHHe,
a OTpaXaeT COOTBETCTBYIOILYIO KOHIICHIIMIO IIPaBOBOTO
cTaTyca JIMIYHOCTH, KOTOPOH IPUAEP KUBACTCS FOCYIapCTRO.

B neiictByromeit KoHCTUTyLMH, OCHOBaHHOM Ha
HOBOH KOHIICIIIUN IIpaB YCJIOBCKaA, NEPCUYCHL IIpaB H
cB00ON 3a(pMKCHPOBAH B TAaKOW MOCICAOBATCIBHOCTH:
CHaJaja yKa3aHbl JINYHBIC, 3aTE€M MOJIUTHIECKHE, 2 IOTOM
COLMAIBHO-?KOHOMHYECKHE MpaBa M cBoOojbl. MMeHHO
TaKoBa IIOCIIEIOBATENHHOCTh BO BceoOmmelt nexnapanmn
IpaB deJOBeKa, NpuHATOW ['eHepampHOW AccamOneei
OOH B 1948 1. [2, c.45]

[MonuTnyeckne mpaBa W cBOOOAB! JIMYHOCTH — 3TO
BO3MOXXHOCTH  4YeJOBeKa B  TOCYJapCTBEHHOH M
0OIIECTBEHHO-TTOJIMTUYCCKON KU3HU, O00ECICUNBAIOIINE
€ro MOJMTHYECKOE CaMOOIIpeelIeHHe U CBOOO Y, yJacTHe
B YOpaBJIICHHH TrocyaapcTBoM u obOmectBoM. K HuMm
OTHOCSITCS: TPABO Ha OOBEIMHEHHE, CBOOOJA MUTHHIOB,
IIECTBUM, JEMOHCTpalMii; NpaBo H30MpaTh M OBITH
n30paHHBIM B OpraHbl TOCYJapCTBEHHOW BIACTH H
MECTHOTO CaMOYIPABJIECHNUS; IPABO Ha pPaBHBINA JOCTYH K
MOOBIM ~ TOCYJApCTBEHHBIM  JIOJDKHOCTSIM;  IIPAaBO
y4acTBOBaTh BO  BCEHApOJHBIX  OOCYXKICHUSAX U
romocoBaHusx (pedpepeHaymax) wu np. Hampumep,
Ba)XKHEUIIEE TMMOJIUTHYECKOE ImpaBoO, KaKUM SABJIACTCA
mpaBo Ha 00benuHeHne (cB0OOa acconuanuii), O3Ha4aeT
BO3MOXHOCTb CBO60}1HOFO CO3JaHUs TTOJIMTUYCCKHUX M HWHBIX
OpraHm3anyii, T0OPOBOIBLHOCTh BCTYIUICHHUS W BBIXOJA W3
HHUX. OFpaHI/I‘-IeHI/Iﬂ OTOrO IpaBa HE3HAYUTECIBHBI U CTPOT'O
PETIIAMCHTUPOBAHBI  3AKOHOM, a CIIOPHBIC  BOIIPOCHI
CO3MIaHMS M JICSITENIbHOCTH OOBEIMHEHUH pa3peraoTcs
TOJIBKO B Cy1e0OHOM ITpoliecce CyAeOHBIMU OpraHaMu.
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[IpocTeitnieir knaccupukamuent ABISIETCS TOIpa3e-
JICHWE BCEX INpaB M CBOOOJ HAa KOHCTHTYLIHOHHBIE WU
OCHOBHBIE, TO €CTh YCTAHOBJICHHBIC M TapaHTHUPYEMBbIC
KoncTtutynueit Ha mpaBa u cBOOOIBI, MPEAYCMOTPEHHEIE
TEKYIIM 3aKOHOJATEIbCTBOM.

[IpakTHuecKkuil ONBIT MOKA3BIBAET, YTO CYIIECTBYIOT
€/IMHCTBO M B3aUMOCBSI3b BCEX BHIOB IpaB M cBoGoj. B
9TOM CMBICJIE HEpapXUyYeckoe MOCTPOCHHE IMpaB U
cB00O/, NOAYEPKUBAHUE TPHOPUTETAa OJHHUX MpaB Iepe]
JPYTHMH MalONpORyKTUBHEI [3, ¢.167].

B 3akiroueHne cpaBHEHHSI MOXKHO J0OaBUTh, YTO KOH-
CTUTYLIOHHBIE TIpaBa M CBOOOABI 3aKpEIUIIOTCS B Ipa-
BOBOM aKT€ TOCYAapCTBa, MMEIOIIEM BBICIIYIO IOpPHIIYC-
CKYIO CHITY.
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K BOITPOCY O KOMIIETEHIIUX
YHOJHOMOUYEHHOI'O 110 JEJIAM PEJIUTUI
U HAIITMOHAJIBHOCTEM

Topoenuux C.M. (BHII)

Penurnosneie otHomeHuss B PecmyOmuke bemapych
Pa3BUBAIOTCS MPU aKTUBHOM B3aUMOJEHCTBUU C TOCYAAp-
CTBOM, Ybsl POJIb, KaK MPEACTABIAETCS, SIBISETCS OPraHu-
sytomeil. Ha opransl rocyJapCTBEHHOrO YNpaBICHHUS
BO3JIOXKEHA O0S3aHHOCTH OCYIIECTBJICHHUS YIIPABICHHUS U
KOOpAMHALIMU JESITEABHOCTH PEIUTHO3HBIX OpraHu3alui
B Pecniybnuke benapych.

BaxxHelmMM OpraHoM, OCYILECTBISAIOLIUM YIIpaBiie-
HHME M KOOPJHMHAIIMIO B paccMaTpuBaeMoii cepe, sBIsET-
¢ YIOJIHOMOYEHHBIN IO JieJIaM PEJIUTHii U HalMOHAJIb-
HOCTe#. DTOT opraH ObLT yupexaeH Ykazom [IpesuaeHra
Pecniyomuku Benapyck ot 05.05.2006 Ne 289 [1]. OcHoB-
HbIE 3a/a4d YMOJHOMOYEHHOTO MO JeNaM pEIUruid u
HalMoHaJbHOCTEN ompeaeneHsl B crathe 10 3akona «O
cBO0O/IE COBECTH W PEJIMTHO3HBIX OpPTaHM3ALMAX» [2] U
COCTOSIT B TOM, YTO YTIOJIHOMOUYEHHBIH 110 JeJIaM pEeJIUruii
U HAllMOHAJIBHOCTEH OCYIIECTBISET KOHTPOJBHBIE MOJ-
HOMOUYHS 3a HCIIOJIHEHHEM 3aKOHOAATeNbcTBa Pecry0iu-
ku bemapyce o cBoOOJie COBECTH, BEpOMCIIOBEJAHHSA U
PENUTHO3HBIX OPTaHU3AIMAX, «a TaK)Ke PacCMaTPHUBACT U
pelaeT BONPOCHI, BO3HUKamLIMe B chepe B3aUMOOTHO-
[ICHU T TOCYIaPCTBA M PEIUTHO3HBIX OpTraHu3aIuii [2].

Hopwma 3nHaunTenbHo neranu3upoBana B myHkTe 5 [1o-
JIOKeHHUs 00 YIIOJHOMOYEHHOM I10 JIeJaM pelIuruid U Ha-
LIUOHAJIBHOCTEH U €ro ammapare, yTBEp:KJIECHHOTO IOCTa-
HoBiieHneM CoBera MunnctpoB PecnyOmuku Benapych
o1 15 uroniga 2006 r. Ne 891 [3]. Tak, Ha YIOJTHOMOYEHHO-
O IO AeJaM PEeJIUrHi U HalMOHAJIIBHOCTEH Bo3yaraercs B
paMKax ero KOMIIeTEHIIMH 00s13aHHOCTb Y4acTHsi B pa3pa-
00TKe W peayn3aliiy TOCYAAPCTBEHHOW MOJIMTHKH, aKTOB




3akoHO/aTenbcTBa Pecybmmku Bemapych, B dTHOKOH(Dec-
CHOHAIBHOU c(epe, yyacTHe B ypEeTyIHMPOBAaHHU BOIPO-
COB, CBSI3aHHBIX C JICSITEILHOCTBIO PEJIMTHO3HBIX OPTaHH-
3anuit ¥ 00IMIeCTBEHHBIX 00BETMHEHUH TPpaXIaH.

YI10JIHOMOYEHHBIN 110 J€NaM PEIUruii U HallMOHallb-
HOCTEH oOecrieunBaeT COONIONICHNE W 3aIUTy IIpaB Tpa-
JKIIaH Ha CBOOOJIy COBECTH M CBOOOY BEpPOMCIIOBEHAHMUS,
Ha cB0OOIYy OOBEIMHEHUs B PEJMIHO3HBIE OpraHU3aluH;
1o Tpoch0e PEIMrHO3HBIX OpraHu3aunuii, obdecrneynBaeT
cojieificTBUE B JOCTMXKEHHM JOTOBOPEHHOCTEH C rocynap-
CTBEHHBIMM OpTaHaMH, «B YKPEIUIEHUU B3aUMOIOHHUMAaHHUS
U TEpHUMOCTU MEXIY PEJIUTHO3HBIMU OpTraHU3aLUAMU
pasIMYHBIX BepoucroBenanuit» [3]; mccmenyer u ocyie-
CTBISIET NIPOTHO3UPOBAHUE PEIIUTHO3HONW M STHOIOJIUTH-
YEeCKOW CUTYyallW, AWHAMUKA W TCHICHIIMHA MEXKOH(eC-
CHOHAIBHBIX OTHOIIEHWH, MPEAOTBPAIIACT MPOSBICHUS
PENUTHO3HOM NCKITIOYUTENPHOCTH U HETEPIIIMOCTH.

i peanu3anuy yKa3aHHBIX 3a7a4 Y TIOJHOMOYEHHOIO
IO JieJlaM peNMIui U HallMOHAJBHOCTEH M ero ammapar
HaJleJIeHbl TIOJTHOMOYMSAMU IS y4acTUsl B IPaBOTBOpUE-
CTBE, KOMMYHHKAIIUOHHBIMU MOJTHOMOYHSIMHU, KOOPIUHU-
PYIOLIMMH HOTHOMOYHSMU.

BaxHedmuM HaIlpaBlI€HHEM [EATEIBHOCTH OpraHa
TOCYIapCTBEHHOTO YIPABJICHUS MO JeaM PEINTUH SBISCT-
Csl KOHTPOJIb 33 AEATEIbHOCTHIO PEUTHO3HBIX OpraHu3a-
Uui. YIOJHOMOYEHHBIN MO JejlaM pEeNurdid U Haluo-
HaJbHOCTEH HAJENCH 3HAYUTENBHBIMA KOHTPOJBHO-
HaJ30pHBIMH W OPraHMW3AIMOHHBIMH IOJHOMOYMSMHU B
chepe penurno3HeIx mpaBooTHouieHu. OH obmanmaer
NpaBOM JaBaTh 00s3aTeNbHbIC MPEANUCcaHus 00 ycTpaHe-
HHH BBISBJICHHBIX HapyLICHUi, 00paIiaThes B CyJ| C 3asiB-
JICHHEM O JMKBHIAIUM PEIMIMO3HBIX OpraHM3aIui, mpa-
BOM Ha3HAuUCHHUA IIPU CO3JaHMH, a TAKKe MPHU OCYIIECTB-
JICHUH JIESITEIbHOCTH PEIUIHO3HBIX OpraHu3aluii rocyap-
CTBEHHOM PENUIMOBEAYECKON 3KCIEPTU3bl U TaUU 3aAKIIO-
YEHHS 110 BUJaM B OpMaM PEITUTHO3HOH AESTEINbHOCTH.

[lo mHMIMaTHBE YTIOJHOMOYEHHOTO TI0 JENaM PeiH-
M ¥ HallMOHAJIBHOCTEH, C [EeJIbI0 COBEPIICHCTBOBAHMS
B3aUMO/ICHCTBUSI PEJIMTHO3HBIX OpraHm3aimi, IIpukazom
ot 30 mexabps 2008 r. Ne53 co3maH u ceroaHs JeHCTBYeET
KoHcynbpTaTHBHBINH MEXKOH(ECCHOHAIBHBIN COBET IpH
‘VIOJIHOMOYEHHOM TI0 JIeJIaM PEJIMTMHA U HALMOHAIBHOCTEH
[4]. Pemrennst CoBeta HOCAT PEKOMEHIATEIBHBIA XapakTep.
[IpaBoBoii craryc 3Toro odpasopanwusi onpezeseH B [Tonoxke-
HHH O KOHCYJIFTATHBHOM MEKKOH(ECCHOHATEHOM COBETE.

IIpukasoM YIOJIHOMOYEHHOrO MO [J€JlaM PEIMrui U
HanroHanmbHOCTEH OT 23 mrorst 2007 1. Ne 28 «O0 yrBep-
sxernn [lomoxxeHuss 00 JKCIIepTHOM COBETE TpH Y ITOJTHO-
MOYEHHOM I10 JieJlaM PEJUTHid M HAIMOHAILHOCTEH M TOo-
PSAKE TPOBEACHUSI T'OCYIAAPCTBEHHOW pPEMIHOBEIYECKOH
9KCHEPTH3bD» CO3/aH DKCIEPTHBIH COBET MpH YTIOIHOMO-
YEHHOM I10 JIeJIaM PEJIUTHil 1 HaoHaIbHOCTeH [5].

BwMmecte ¢ TeM, ceromHs HEOCTATOYHO YPETryIMPOBAHBI
MEXaHW3Mbl YTPABICHUS W KOOPAMHAIMH JESTEIHHOCTH
YOTHOMOYEHHOTO TIO JIejlaM PeJITUi U HalMOHAIbHOCTEH
JPYTHX OPraHOB TOCYIapCTBEHHOTO YIPABICHHUS IO BOIPO-
caM B3aUMOJEHCTBUS C PEIUTHO3HBIMH OpPTaHW3AISIMU.
®dakTryecky, kKak BepHO oTMeTHII npodeccop JLE. 3emiskos,
«cUCTeMa TOCYIAapCTBEHHOTO YIpaBJeHUS cdepoil peru-
THO3HOM JKU3HU JeLIeHTpaIn30BaHay [6, c. 256]. B ctpykrype

amnmapaTta YTOJHOMOYEHHOIO MO JejaM peIuruii U Ha-
LIMOHAJILHOCTEH HE MPEeAYCMOTPEHO OpraHa, KOTOPBIi
OCYIIECTBIISUT OBl KOHTPOJb 3a NESATEIHHOCTHIO OPTaHOB
TOCyJapCTBEHHOTO YIPAaBJICHUA B chepe B3auMOICHCTBHS
C PEIMIHO3HBIMH OpraHu3amsiMi. He mpemycMoTpeHsBI
MEXaHU3MBI BBISBICHUS W JOKa3aTeNbCTBa (PaKTOB 3IIO-
yIOTpeOJICHUST PYKOBOJCTBOM DEJIMIHO3HBIX OpraHH3a-
LU PETUTHO3HOCTBIO €r0 WICHOB, ()aKTOB IICUXHYECKOTO
HacWIMsI Ha JIeTel WIEHOB OpraHu3aluy (MpUHYKICHHE K
HCTIOJTHCHUIO OOPSIOB).
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O TONYCTUMOCTH IBOMHOI'O
I'PAXKJAHCTBA B PECIIYBJIMKE BEJIAPYCbH

TI'punuyx M.I1. (BHUII)

s PecniyOnuku Benapych BOIpOC JBOWHOTO Tpax-
JTAHCTBA HE JIMIIEH aKTyalbHOCTH, B TOM YHCIIE B CBETE
71002 IM3aMOHHBIX, SKOHOMHUYECKUX M AeMOrpad4ecKux
nporieccoB. J[BOWHOE TPaKJaHCTBO O3HAYAET, YTO 00a ro-
Cy/lapcTBa MPHU3HAIOT YeJIOBEKA CBOMM TPKIAHUHOM.

IIpaBoBOii OCHOBOH pellIeHUs] JAHHOIO BOIPOCA MOXKET
ciyxuth 3akoH Pecrryomukn benapyce ot 2002 r. «O rpak-
nanctee Pecnyomku benapyces» [1]. Cornacho cr.11 3a-
KOHa, rpakinaHaM PecnyOnmku benapych He mpenocras-
JIieTCA BO3MOXKHOCTh UMETh IPaKAaHCTBO MHOCTPAHHOTO
rOCyAapcTBa.

Tem cambiM, rpaxmanuH Pecny6mukn bemapyce He
MOJKET COCTOSATH B JBOWHOM rpakgaHcTBe. OHAKO 3aKo-
HOJIaTENCTBO Psiia CTPaH TaKyl0 CHUTYAIHIO JOIYCKAaeT.
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Hampumep, B CIIIA He Tpebyercss mOATBEPKIaTh OTKa3
OT TMPEIBIAYIIETO IPaXKIaHCTBA.

Opransl BHyTpeHHHX Jen bemapycu B 2018 romy npu-
HSUTH K PACCMOTPEHHIO OKOJIO 2,5 THIC. XOAaTaliCTB HHO-
CTpaHIICB O NMPHOOPETCHUH OEIOPYCCKOTO TPa)KTAHCTBA.
IIpumepHO nBe TpeTH 3asBUTENEN — ATO TpaxkaaHe YKpau-
Hel, Poccuu u Kazaxcrana. B To ke BpeMs 3a nepuos eicT-
BUSI 3aKOHOJATENbCTBA O BBIHYXJICHHOI Murpanuu B bena-
pycu — ¢ 1997 roaa mo Hacrtosiiiee Bpems — bosiee 8,5 ThIC.
MHOCTPAHIICB U3 65 cTpaH OOpaTHINCh B KOMIICTCHTHBIC
OpraHbl ¢ XOJaTaliCTBaMH O TIPEIOCTaBJIEHHH cTaTyca Oe-
JKEHIIA, JOTIOJTHUTEIILHOM 3alUThI WK yoexkua [2].

ITo mammaeM 3a 2018 rox, B bemapycu Gonee 5 ThIC.
rpaxaad KHP nonyuywnu paspenieHne Ha BpeMEHHOE
MIPO’KMBAHKE CPOKOM JIO OZHOTO TOAIA, U3 HUX JUIS O0YUCHHS —
6omee 3 THIC., AN paboTHI — cBHImIE 1,6 THIC., K CYNPYTY
nn O1M3KoMy poacTBeHHHKY — Oonee 200. C pa3nnyHbI-
Mmu nersiMu beapyce mocermm 6osee 20 ThIC. rocTei u3
Kuras [2].

Oco0OCHHOCTBIO 3aKOHOMATENLCTBA PecryOiuku berna-
PYChb O TPaXIaHCTBE SIBIIETCA M TO, YTO TpaxkIaHUH berna-
PYyCHU HE MOKET 6I)ITI) JIMIICH I'paXAaHCTBa, B TOM YUCJIC IIPU
COBEpPIUCHUY TSDKKUX IPEeCTyIUIeHMH. B To ke Bpems OH
MOXXET YTPATHTh TPKAAHCTBO B YCTAHOBIICHHBIX 3aKOHOM
cinyyasx. Tak, B cT.19 3akona rpaxxganud benapycu ytpa-
YMBAET TPAKIAHCTBO, €CIN MOCTYIAET HA BOCHHYIO CITyXOY,
ciryxOy B ITOJIMIIMH, OPTaHbl OE30MACHOCTH, IOCTUINH N
MHBIE TOCOPTaHbl HHOCTPAHHOT'O TOCYJapCTBA.

Ha npaktuke ciydan JBOHHOTO TpakKIaHCTBA IpPHMeE-
HUTEIBHO K TpakaaHaMm bemapycu — He peakocts. Heko-
TOPBIC JIIOAU O3TUM JaXKC TOpaAATCA. Haan/IMep, HU3BCCT-
HbIN akTep Bragumup I'OCTIOXMH ABIISETCS IPaXIaHUHOM
benapycu u Poccun 1 gaet no 3ToMy HOBOJy UHTEPBBIO:
«To, 4TO s XKUTENb ABYX CTPaH — 3TO HE MPOCTO OLIYIIe-
Hue. Sl Benw rpaxknanuH u benapycu, u Poccuu. M ouenn
9TEM Topkychy [3]. IIpu 3TOM HUKaKHUX ITPadHBIX CaHK-
I K TaKKM JIMaM He MPHMEHSETCs, KpOME CIIydaeB Co-
BEpUIEHHUs] IPECTYIUICHWH B OTHoUIeHHH PecryOnukn
Bbenapycs.

OpHako B PecrryOnmke bemapyces ObLTH 1 citydan Jin-
IIEHHs TPaKJAaHCTBA 110 OCHOBAHMSAM HAJINYUS JIBOWHOTO
rpaxaancTa. [Tasen Illepemer ObLIT NUIIEH IpaXkIaHCTBA
Pecniy6nuku benapycs. O6 3TOM ero yBEeIOMIIIO ITOCOIb-
ctBo bemapycu B Mockse. Cawm II. Illepemer roBopui o
TOM, 4YTO HHKOTI'JJa HC pa60Tan HU B TOCYHApCTBECHHBIX
OpraHax, HuU B apMUH, HU B MUJIMIIUH, HU B IMOJUIHUU, HU B
CTPYKTypax rocOe30macHOCTH HHOCTPaHHOTO TOCY/1apCTBRa.

Uro Kacaercsl JHMIIEHUS TPa)kJaHCTBA, TO 3aKOHOJa-
tenbeTBO PecryOmmkn Benapych He npenycmarpuBaet (un
HE TPeayCMaTpHBajIO0) BO3MOXKHOCTH JIMILIEHHS TPaXKJaHCT-
Ba. Bmecte ¢ Tem, 3akon «O rpaxmancTBe Pecrryomikn be-
JIapych» MPeayCMaTPHUBACT YCIOBHUSI YTPATHI TPAsKIaHCTBA.

OtmeTnM, 9TO TepBast peaakius 3akona «O rpaxaan-
ctBe Pecybnmku bemapyce» ot 18 okTs6pst 1991 r. mpe-
JycMaTpuBajla UHBIC YCJIIOBUA YTpPAThl IpaXaaHCTBA, YE€EM
JecTByronmid 3akoH B pemakimu oT 1 aBrycra 2002 ronma.
Tax, mynkt 1 crareu 20 3akoHa oT 18 okTsa6ps 1991 rona
IJIacui, 4To «rpaxxpanctBo Pecrybmuku benmapyces yTpa-
YMBACTCSl BCJIEACTBHE JIOOPOBOJIBLHOTO TNPHOOpETEHUS
JIMIIOM I'PakKAaHCTBA JAPYroro rocyaapcTsa, €Cii HHOE He
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MPEAyCMOTPEHO MEXIYHAPOAHBIMHU AoroBopamu Pecmy6-
mukn benapyce».30 gexabps 1999 roga nanHoe MmoJioxKe-
HUE OBIJIO Y)KECTOUCHO HCKIIOUYEHHEM CJIOBa «I00po-
BOJIBHOTO», T.€. JINII0 aBTOMAaTHYECKH TEPSUIO TPAXKIAHCT-
Bo bemapycu mpu mo6oM ycIoBUH TPHOOPETEHHS Tpax-
JaHcTBa Apyroro rocyaapctsa. B 2002 romy maHHOe mO-
JIOKeHHEe OBbUTO MCKJIIOYEHO M3 3aKOHa, U rpakaaHe bena-
pycu ne-pakTo MONYyYWSIM NPAaBO UMETh I'PaKAAHCTBO U
JIPYroro rocyaapcTaa.

Jns ycrpaHeHHst TpoOsieM JBOHHOTO I'paskAaHCTBA
HEOOX0/IMMO COBEpIICHCTBOBAaHHE 3aKOHOJATENILCTBA B
LeJsIX aJeKBaTHOTO oOecredeHus Mpas, 00s3aHHOCTEH U
OTBETCTBCHHOCTH OMmatpumoB. B 3T0#t cBs31 B cTarbio 19
3akona «O rpaxmanctee PecnmyOmmkn bemapycs» mpen-
JlaraeTcs BHECTH JONOJIHEHUE B BUAE OCHOBAHUS IS yT-
paThl TPaXXJaHCTBA, 2 UMEHHO: «IIPHOOpPETEHHE Tpakia-
HUHOM PecrryOnmku benapycs HHOTO rpa)kIaHCTBay.

Beuny cnenn¢ukn Ounatpu3sMa W HEBO3MOXKHOCTH
€ro yCTpaHEHHs B OJHOCTOPOHHEM MOpSIKE IeIeco00-
pa3HO 3aKJIIOYEHHE JIByX- U MHOTOCTOPOHHHX MEXIyHa-
POAHBIX JOrOBOPOB, B TOM YHUCJIE B paMKaxX HMHTCIrpanun-
OHHBIX 00bCAMHCHHUIA.

JUTEPATYPA

1. O rpaxxnancrBe Pecriybnuku benapycs : 3akon Pecn. Benapych
or 1 aBrycra 2002 1. ¢ u3m. ot 24 nek. 2015 r. //KoncynbranT ITmroc:
Benapyces. Texnosorus 3000 [Dnexrponssiii pecypc] /000 «fOp —
criekTpy, Hau. nentp npasosoii ungopm. Pecri. benapyce. — Munck, 2020.
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3. TOCTIOXHH 3amyTalcs B CBOEM IPayKIaHCTBE [DIEKTPOHHBIN pe-
cype]. — Pexxum moctyma: https://udf.by/news/society/39905-gostyuhin-
zaputalsya-v-svoem-grazhdanstve.html. — Tata nocryma: 14.03.2020.

OBECIIEYEHUE KOHCTUTYIHUOHHOI'O
ITPABA IT'PA’KIAHUHA HA BJIATOIIPUATHYIO
9KOJIOI'HNYECKYIO CPEQY

Honwk O.B. (Cmonenckuii punuan PAHXul C)

C momenra npunsaTust Koncturyuuu Poccuiickoit de-
neparn 12 nekabpst 1993 r, HanpaBIeHHON Ha TeMOKpa-
TH3alMI0 OO0IlecTBA M TroCyaapcTBa, Hauboliee BaKHOE
3HAUeHHE NPHUOOPETAIOT TaKWe BONPOCHI Kak, MpaBa MU
cB000/1a YeJIoBeKa U IpakJaHUHA, 3aKPEIJICHHBIE B IJIaBe
2 Koucturyuuu P®. OHuM Bce pa3nuyHBl, Ha4MHAs OT
IpeaAMeTa W 3aKaH4IMBas CIOCOOOM 3aIllUTHI U MEpOH OT-
BETCTBEHHOCTH 3a UX HapymieHue. OJHUM M3 3THX IIpaB
SIBJIICTCS] IPABO Ha OJIATONPHATHYIO OKPYXKAIOIIYIO CPeny.
OHO OTHOCHTCS K YHCy (yHIAMEHTAJIBHbBIX, €CTECTBCH-
HBIX NIPaB YEJIOBEKa.

[Tpexxae Bcero, HEOOXOAMMO MOHSTH, YTO XKE O3HAYALT
TaKWe TEPMUHBI, KaK «00ecleueHne mpaB» 1 «OJaromnpu-
ATHasI OKpy>karomasi cpenay. OOpamasce K TOJIKOBAHUIO
TEPMHHA POCCHHCKOTO FOPUCTA, TOCYIAPCTBEHHOTO Jesi-
Tens u cyapu KoHctutyunoHHoro cyza B orcraBke P®
Burpyka B.H., MBI BuauM, 4TO MOHATHE «OOecTieueHHE
IIpaB» O3HAYaeT CHUCTEMY WX TapaHTHPOBAHUS, T.e. CHC-
TeMy OOIIMX YCIOBHI M CIEIHAJBHBIX (IOPUANIECKUX)
CpPEACTB, KOTOpPBIE 00ECIIeYNBAIOT NX IPAaBOMEPHYIO pea-
JIU3alMI0, a B CIIydasX MX HapyLIeHHs — 3aIllUTy. A 1of



http://www.belaruspartisan.org/bp-forte/?page=100&backPage=13&news=60091&newsPage=0
https://udf.by/news/society/39905-gostyuhin-zaputalsya-v-svoem-grazhdanstve.html
https://udf.by/news/society/39905-gostyuhin-zaputalsya-v-svoem-grazhdanstve.html

MIOHATHEM «OJIarompusTHas OKpy)Karomias cpega», B Co-
otBeTcTBHH ¢ DepepanbHbM 3akoHOM OT 10.01.2002 Ne7-
®3 «O06 oxpaHe OKpY)Kalolled cpenbl», Mbl MOHUMAaeM
OKpY’KAIOMIyI0 Cpeny, KauecTBO KOTOpOH oOecredmBaeT
ycToiunBoe (DyHKIIMOHMPOBAaHWE ECTECTBEHHBIX AKOJIOTH-
YECKUX CHCTEM, HMPHPOAHBIX U HPHPOJHO-aHTPOIIOTEHHBIX
00BEKTOB.

JlaHHOE TIpaBO, MpaBO TpaXKAaHWHA HA OJIATONPHIT-
HYI0 OKpPYXAaIoIIyI0 Cpeay, YeTKO 3aKperyieHO B CT.42
Koncturynuu P®, kotopas COAEPKUT TPU OCHOBHBIX
MPaBOMOYHS: TPABO Ha OJArONPHUIATHYIO CPEIy, MPaBoO Ha
MOJYYCHUE JTOCTOBEPHON HMH(GOpPMAIMK O €€ COCTOSHHH,
NpaBO Ha BO3MEIICHHE ymiepOa, MPUINHEHHOTO 3I0pO-
BBIO WJIM MMYIIECTBY TpaKTaHHHA SKOJOTHYSCKUM IIpa-
BoHapymeHnem1. Heo0xoanMo OTMETHTH, YTO JaHHOE
MPaBO HMMEET JOBOJIFHO BBICOKOE 3aKOHOIATEIBHOE 3a-
kperuienue. [lomumo KoHetuTynuu, skojgoruueckue naBa
rpaxnad Takke 3akpemieHbl B @3 «O0 okpykaromiei
cpene», Ykazax [Ipe3uieHTa U UHBIX HOPMATUBHO — Ipa-
BOBBIX akTax (P3 PD ot 30.03.99 Ne52-D3 «O canurap-
HO — DOMHJIEMHUOJIIOTUYECKOM COCTOSSHUM HACEJICHUS»
(c1.8), @3 PD ot 09.01.96 Ne3-®3 «O pamuaniuoHHOMN
6e3omacHocTH HaceneHus» (c1.22,23,26) u np.). Ho cama
peanmm3anys JaHHOTO TpaBa MeHee d((eKTUBHA, HEXKETH
B Apyrux crpanax. Ha sddexkTuBHOCTS peanm3anum qaH-
HOTO TpaBa BIHAIOT MHOTHE IOKa3aTenu. Hauwmnas ot
TIOJIOXKEHHUS B CTpaHe (SKOHOMHYECKOTO, ITOJIUTHIECKOTO)
W 3aKaHYMBasl PABOCO3HAHUEM KaKIOTO TPaXKIaHUHA.

[IpaBo rpaxkmad Ha OIATONMPHUATHYIO CPEIy OCYIIECTB-
JISIFOTCS C MOMOINBIO PA3JIMYHBIX (OPM peanu3aliuu JaH-
HOTO TIpaBa: TOCYIAapPCTBEHHBIN KOHTPOJb 33 COCTOSIHHEM
OKpyXKarollel cpeny ¥ cOONIOJIEHHE 3aKOHOJATeNIbCTBA,
KacaeMo JIaHHOTO MpaBa; HOPMHUPOBAHHUE KaueCTBA OKPY-
JKAKoOIIEH Cpefibl, Mephbl TMPEIOTBPAICHHUS Pa3THIHBIX
JKOJIOTUYCCKUX TOCICACTBUN; MPEAYNPEKACHUES U JIHK-
BUJANNS Pa3IMIHBIX aBapHii, KaTacTpo( TEXHOTESHHOTO
XapakTepa; IpaBOBOE PErYIHPOBAaHUE MPHPOJOOXPAHHON
cpenpl; HeoOpaTUMOCTh HaKa3aHMS 3a COBEPIICHHE KO-
JIOTHYECKUX MPaBOHAPYIICHUH; TNIAHUPOBAHUE TPUPOIO-
OXpaHHBIX M WHBIX MEPONPHUSATHH, HATIPABICHHBIX Ha CO-
XpaHEeHHE MPUPOIHOM CpeIbl U OTACITHHBIX €€ KOMIOHEH-
TOB, M peJIN3aIus UX B TIOJTHOM 00OBEME.

Cama peanuzaiiys npasa TpaxkJiaH Ha 0JaronpusTHYIO
OKPYXAIONIYI0 Cpely MpelanoyiiaraeT X akTUBHOE yda-
CTHE B TPUPOJIOOXPAHHON NIEATENHHOCTH, TO €CTh CO3]1a-
HHE OOIIECTBEHHBIX 00bEAMHEHUH, (DOHIOB, U UHBIX He-
KOMMEPYECKHX OpTaHU3alliii B OO0JACTH OKpYKaromien
cpensl (ct. 30 Korcrutyiu P®); naér nmpaBo BEIIBUTATH
Pa3MAIHOTO POJa TPEATIOKCHHS, MPUHUMATh yJacTHE B
MUTHHTAX, MECTBUAX, nemMoHcTpanuax (ct.31 Koncrury-
mun P®), okas3plBaTh COJICHCTBHE OpraHaMm BiacTH PO,
cyopekram P®, opranaM MecTHOrO CaMOYNpaBICHUS B
pEIIeHNH BOTIPOCOB OXpaHbl OKPYXKAIOIIEH Cpeasl U Jp.
[1,c.17].

IIpaBo rpaxaaH Ha MOJYYCHHE JTOCTOBEpHOU HH(DOP-
Malliy 3aKJII0YaeTcs B TPEAOCTaBICHUH W CBOOOJIHOM
03HAKOMJICHHH C TOKYMEHTAMHU W MaTepHajaMH, 3aTpari-
BaIOIIMMHU HEMOCPECTBEHHO MpaBa YelIOBEKa M Tpaka-
HUHa (cT. 24 KoHnctuTynun). Jlo/KHOCTHBIE JIMLA U Opra-
HBl 00s3aHBI B 00S3aTEIHPHOM MOPSJAKE IMPEIOCTABIATH

TpaXIaHUHY COOTBETCTBYIONIYI0 MHpopMaruio (cT.3 O3
«O06 oxpyxatomieit cpene»). Ecmm nmio oTka3piBaeT B
MIPEAOCTaBICHUN TaKOW MH(OpManuy, TO KacaeMo HEro
MOJKET BO3HUKHYTh WM aJMUHHCTPATHUBHAS, MM YTO-
JIOBHAsI OTBETCTBEHHOCTb.

[IpaBo rpaxgaH Ha BO3MEIIEHHUE Bpea, IPUINHEHHO-
IO 3JI0POBBIO U UMYIIECTBY I'PaXIaH B pe3yJbTaTe dKO-
JIOTHYECKOTr0 NpaBoHapyIieHus. CBs3aHO JaHHOE IPaBo-
MOYME C BO3MEIICHHEM TIOCYJapCTBOM Ka)KAOMY B HOJ-
HOM 00beMe NPUYMHEHHOTO Bpella He3aKOHHBIMH JICHCT-
BUSIMH JINOO JOJDKHOCTHBIX JIMI, JIMOO OPraHoB BIACTH.
Jnst HacTymiieHus HEOOXOAMMOCTH BO3MEIICHHST BasKHBI
Takue KPUTEPHH, KaK HAJIWINE BPea, IPOTUBOIPABHOCTD
JEUCTBUI, HAJIMYUE MPUYMHHOMN CBA3M MEXAY NPUUYHMHE-
HHEM Bpela M IOCIEICTBHAMH, a Takke (opMa BHHBI.
Takoif Bpex MOXeT OBITh IPUYHHEH JIIOOOMY, B HE3aBH-
CHUMOCTH OT ero (opMbI (Kak (pH3HIecKOMy, TaK U IOpH-
JUYECKOMY JIHIy). BCSI OTBETCTBEHHOCTh BO3MEIIEHHMS
JIOXKUTCS Ha TO JIMIO, KOTOPOE W IMPUYMHHIIO JAHHBIN
CyliecTBeHHbI Bpex [2, ¢.132 ].

HenpemeHHO X0Tenoch Obl OCTAHOBHUTHCS Ha 3aKOHO-
JAaTCJIbHOM 3aKpCIUVICHUN OTBETCTBCHHOCTH, HajaraecMou
Ha JIMIL, HApYIIUBUINX 3KOJOTUYCCKUEC IMpaBa N CBO6OI[LI
YyeloBeKa M rpaxaanuHa. Tak, Kogekc 00 agMuHHCTpa-
THUBHBIX NPABOHAPYIICHUAX 3aKPEIUISIET aJMHHUCTPATHB-
HBIC TIPaBOHAPYIIECHHUA B OOJIACTH OXPaHBI OKpYXKaromeh
Cpenbl ¥ IPUPOJONONB30BaHUS B TIIaBe 8: HECOOMOICHUE
9KOJIOTUYECKUX TPeOOBaHMI MPH OCYIIECTBICHUH TPajio-
CTPOUTENBHON NESTENFHOCTH, W 3KCIUTyaTalluy MPeATpH-
SITUH, COOpYKeHUH MM MHBIX 00BekTOB (cT.8.1 KoAll);
HecoOmoieHne TpeOoBaHUi B 00JIaCTH OXpaHbl OKpY-
JKaloIeH cpepl P OOpaleHuH ¢ OTXOJAAMH ITPOU3BO/I-
ctBa 1 norpediaenus (ct. 8.2 KoAll); cokpeiTHe WiIn HC-
KakeHne sKojorndeckoid nHpopmanuu (c1.8.5 KoAll) u
Ip. 3a HUX MPEAYCMOTPEHBI TaKUE MEPhl TOCYJIapCTBEH-
HOTO NMPHUHYXJICHNS, KaK aIMIHUCTPATUBHBIN ITpad.

B VYronoBHOM ke KOZEKce KOJOTMYECKHE MPECTyTI-
JICHUs! 3aKpeTICHBI B IMIaBe 26: HapyIIeHUEe NPaBHII OXpa-
HBl OKpYXalolleld Cpeabl TNpH IPOM3BOACTBE paboT
(ct.246 YK P®); 3arpszaenue Box (ct.250 YK P®); 3a-
rpsizHeHue atMocdepsl (c1.247 YK P®); yHUUTOXKCHHE
WM TIOBPEXJIEHUE JIeCHBIX HacaxaeHuit (c1.261 YK P®D).
3a JaHHBIE NPECTYIUICHHS MPEIYyCMOTPEHAa YrOJIOBHAs
OTBCTCTBCHHOCTb B BHUJIC mTpa(ba, NMPpUHYAUTCIIbHBIX pa-
00T, 00s3aTeNbHBIX PaboT, JHINEHUS MpaBa 3aHUMATh
OIIpe/IeICeHHbIC JTOJDKHOCTH WIJIM 3aHUMAThCsl OIpelesIeH-
HOH JIeSITEeIBbHOCTHIO, JINIICHUS CBOOO/BI, apecTa, UcIpa-
BUTEJBHBIX Pa0oOT.

B 3aBepiuieHne BBIIECKa3aHHOTO XOTEJIOCH OBl OTMeE-
THTb, YTO 3aKOHOJATENBCTBO B 00JIACTH 3KOJIOTHH HaXO-
JIUTCSI Ha BBICOKOM YPOBHE, TO €CTh YETKO OIpelelieHa
peanuzanys NMpaB TPakIAaH Ha ONAromnpusTHYIO cpeny,
UMCIOTCA YCTKHC IIOHATHSA, KacacMoO 6HaFOl’[pHHTHOﬁ OK-
pyXaromieil cpeiibl U €€ COCTaBISIONIET0, OTBETCTBEH-
HOCTh 3akperuieHa He Toyibko B KoAIl, HO Takxke u B
YT0oJI0BHOM KOZAEKCE, YTO TOBOPUT O HAJIMYMM KOHTPOJIS B
obnactu okpyxkaromieit cpeasl. Ho Bce ke 04eBHIHO,YTO
KOHTPOJIb 32 COOJIIOJICHHEM OKPY)KAIOILEH cpe/ibl J0JIKEeH
OBITH yCHIJIEH, MEPBI BO3JICHCTBHS TOJDKHBI OBITH J1opabo-
TaHbl U JIOJDKHBI OBITh YCOBEPLIEHCTBOBAHBI TEXHOJIOTHU
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MIPOM3BOJICTBA B MPOMBIIICHHOM CEKTOpE, a TaKXKe pac-
MIPOCTPAHEHB! PA3IUYHbIE MEPOIPHUATHS, HAIPaBICHHBIC
Ha 3alIUTy OKPYXKaIOMIEH cpeabl, TaK KakK 110 pe3ynbTaTaM
PETYISAPHBIX HaOIIOJCHUN 32 COCTOSHHEM OKpPYKAIOIIeH
cpenbl Mbl BUAMM, 4TO Ha psiae Tepputopuil Poccuiickoit
@enepanyy TOBBILCH YPOBEHb 3arpsA3HEHUS, KOTOPBIE
00yCIJIOBIICHBI TIOCTYIIJIGHUEM 3arps3HSIOIINX BEIIECTB B
OKPYXXAIOUIYI0 Cpely OT OOBEKTOB HMPOMBIIIJIEHHOCTH, a
Ka4yecTBO BO3yXa MO-TIPEKHEMY OCTaeTcs HEeyAOBJIETBO-
putenbHbIM. Peanuzanus BbllIeyKa3aHHBIX MEPONPUSTHH
MIO3BOJIUT PELIUTh MHOTHE MPOOJIEMBI SKOJIOTMHU U BBIBEC-
TU CTpaHy Ha HOBBIN KaueCTBEHHBIN YPOBEHb pealn3aluu
IpaBa Ha OJIarONIPHATHYIO CPEAY OKPYKAIOUIYIO CPEmy.
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KOHCTUTYIIMOHHO-ITPABOBBIE OCHOBbI
PABEHCTBA MY)XYHH U )KEHIIIUH
B PECIIYBJIMKE BEJIAPYCbH

/Ipo3ooea J1.A. (M® BUII)

CoBpeMeHHOE 3aKOHOJATENBCTBO BCEX ITMBUIM30BaH-
HBIX CTpaH, a TaKKe MEXIyHapOIHO-NPaBOBHIC aKTHI B
obnacTu mpaB 4enoBeka (PUKCHUPYIOT B KaueCTBE OJHOTO
13 00513aTENBbHBIX JIEMOKPATHUECKUX TPEOOBAHUI PaBHBIC
npaBa MY)X4YMH U JKSHIIMH BO BceX cepax UX >KH3HU U
3alpeeHne JUCKPIMUHALMY B OTHOIICHNH KEHIIMH 0]
YIpo30i1 OTBETCTBEHHOCTH, BILIOTh 10 YrOJIOBHOM [2, c. 127].
B cratee 8 Koncrurynuu Pecybnmku benmapych yka3bl-
BAETCsl, YTO TOCY/IapPCTBO MPU3HAET MPHOPUTET OOIIETIPH-
3HAHHBIX NIPUHIMIIOB MEXyHapOJHOTO IpaBa U obecre-
YMBAET COOTBETCTBHE MM 3aKOHOJaTEJILCTBA.

B cootBerctBuu co cratheit 38 Konctutyrum, Bce
rpaxaane PecnyOmukn bemapyce BHE 3aBUCHUMOCTH OT
1oJia UMEIOT MPaBO CBOOOTHO M30HMpaTh M OBITH M30paH-
HBIMH B TOCYAAapPCTBEHHBIC OPTaHBI HA OCHOBE BCEOOIIETO0,
paBHOTO, MPSIMOTO WJIH KOCBEHHOTO W30MPaTENBHOTO
IpaBa IIpH TaHOM TOJIOCOBaHWH. J[aHHbBIE MOJOKCHMS
colepKarcs Takke B CTaThsx 3-6 M30mpaTempHOTro Ko-
nekca PecrryOnuku bemapycs.

B cr. 35 OcHOBHOro 3aKOHa COJEPIKATCS MOJNOKEHUS
O PaBHONPABHU MY)KUMHBI U JKEHIIMHBI B CEMEWHBIX OT-
HOIIEHUSX; MIPEAOCTABICHUN JKCHITMHE PaBHBIX BO3MOXK-
HOCTEH B MOJy4eHUH 00pa30BaHus U NPodecCHOHaNTbHON
MIO/ITOTOBKE; B TPYAE M MPOJBIDKEHUH 110 cIyx0e (pabote), B
OOIIIECTBEHHO-TIOJINTHYECKONW, KYNbTypHOH W Jpyrux
ctepax OesTeTBHOCTH; O MIPaBe KEHIIMH Ha paBHOE BO3-
HarpaxAeHue 3a paBHBIN TPy,

Ecmu paccmatpuBaTh B KOHTEKCTE MPAaBOBOTO MOJIO-
JKEHHUS KEHIIVMH HOPMBI PA3JIMUHBIX OTpacieil mpasa, TO B
HUX MOXXHO HaWTH IOJIOKEHUS, IMperycMaTpUBaIOLINe
CBOEOOPa3HbIE JIIOTHl M NPUBHIIETHH, IIPEAHA3HAYCHHBIC
UCKJIIOUUTENIbHO AT KEHIIUH.
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JlecTBYIOIMIT YrOJIOBHBIM 3aKOHOJATEIbCTBOM 3a-
MPEIIeHO NMPUMEHEHNE K JKCHIIMHAM HaKa3aHWH B BUIE
MOXXU3HEHHOTO 3aKIJIIOUEHHs, CMEPTHOW Ka3HH, TaKkKe
MPEIYCMOTPEHBI CBOEOOpa3HbIe «IOCTabIeHUs» MpHU
NPUMEHEHNU K JKCHIIMHAM HAKa3aHWSA B BUJAC JIHIICHUS
cB0oOOIbEl. B coorBercTBHM cO crareei 166 YTOJIOBHOTO
konekca PecryOnukn Benmapyck «u3HacmiioBaHHOI» Mo-
JKET OBbITh NMPU3HAHA TOJIBKO JKEHIMHA, MY>KUYMHA K€ OBITh
MPU3HAHHBIM NIOTEPIIEBIIEM B H3HACUIOBAHUU HE MOJXKET.

Ecnu roBopUTh 0 NEHCHOHHOM 3aKOHOJATENbCTBE, TO
3[IECh TOXKE CYLIECTBYIOT CBOCOOpa3HbIe IIPUBUIICTHHU IS
skeHIMUH. OHM 3aKII0YaroTcsd B BO3MOXHOCTH yXoJa Ha
MIEHCHIO Ha 5 JIET paHbIle MY>KYHH.

I'paxxnanckum kxomekcoMm Pecmybmmkm bemapycs 3a
BCEMH TPaKIaHAMHU B PaBHOM Mepe MPHU3HACTCS CII0CO0-
HOCTh MMETh TPAXJAHCKUE NpaBa M HECTH 00S3aHHOCTH.
B nernom, monoxxenus I'paxkganckoro xogekca Pecryomu-
ku benapyce SBIAIOTCS T€HAEPHO HEUTPaAIbHBIMU.

B cootBercTBHM co cTatheil 24 3akoHa oT 14 uroHs
2003 roma «O rocynmapcTBeHHOIl ciyx0e B PecryOnuke
benapyce» mnpu NOCTYIJIEHMHM Ha TOCYIapCTBEHHYIO
ciyk0y, a Tak)Ke NPU ee MPOXOXKJICHUU HE JAOIYCKaIoTCs
KaKI/Ie-HI/I6O OrpaHUYCHHA HUJIU MPCUMYLICCTBA B 3aBUCHU-
MOCTH OT TI0JIa.

HecMmoTps Ha BeiensnoxeHHoe, 32 cratbeit KoncTu-
Tynun PecrryOnmuku benapyck reHaepHOe paBeHCTBO Tpa-
JKIaH (HUKCHpYyeTcs clieayrommM oopazom: «OKeHmunHam
obecrieunBaeTcsl MPEAOCTaBICHHE PAaBHBIX C MY>KYHHAMHU
BO3MOXKHOCTEH B ITOIy4eHHH 00pa3oBaHUs U Ipodeccro-
HaJIbHOMU IOATOTOBKE, B TPYJl€ U NPOABHKECHUU I10 CIIYXK-
0c¢ (pabote), B 0OIECTBEHHO-IOIUTHICCKO, KYIbTYPHOU
U Ipyrux cdepax AesTeIbHOCTH, a TAKXKe CO3JaHUe YCIIO-
BHUH JUIS OXpaHBl UX TPYyJAa U 310poBbs» [1].

Ha nam B3rusin takas popMysMpoBKa, yKa3blBaeT Ha
HECOBEPIIEHCTBO 3aKOHOIATENILCTBA KACAeMO I'€HIEpHOTO
paBeHcTBa. IloCKONBKY B TaHHOH CTaThe MYXXUYMHA pac-
CMaTpUBAaeTCsl KaK 3TaJoOH OOJaIaHus NpaBaMH, a >KCH-
IIMHA UMEET NMPaBO MOATATHBATECA K HeMy. Kak npaswuiio,
aBTOpPHI MaJI0 OOpaIAlOT BHUMAaHWS Ha TaKHe HIOAHCHI,
rosarasi UIX MajJo3HauYMMBIMH, XOTS B JEHCTBUTEILHOCTH
3TO JaJIeKO HE Tak.

B 2017 r. npoBesieHO WHTEPHET-UCCIIEIOBAHUE CPEIU
rpaxaan B Bo3pacte ot 17 mo 40 ner. Ha Bompoc «B ka-
KOH Mepe peanu3yercs mojoxeHue cT. 32 KoHcTutyrmu
Pecny6onuku benmapycs?» u3 178 ompomenssix 35,5%
CUHUTAIOT, YTO MYXYHMHBI W KXCHIIWHBI paBHbI B CBOHUX
npaBax (u3 HUX 37% — MyxXuuHBI, 63% — >KCHIIWHBI),
ocTasbHbIE e 54% pPEecTOHAEHTOB CKIOHAIOTCS K MBICIIH
0 HepaBeHCTBe NooB. [Ipuuem, TeHAEpHOE HEPaBEHCTBO
noayepkuBaroT 51,3% MyX4uH U TOJIBKO 48,7% HKEeHILHH.
K nambonee pacrpocTpaHeHHBIM (OpMaM JTHUCKPHMHUHA-
IIMM MY>KYMHBI OTHOCSIT: 00sI3aTeIbHYIO CPOUHYIO CITYKOY
B apMHH, NIEHCHOHHBIA BO3pacT (y MYXYHH — Ha 5 JeT
0ompIIe), a TAaKXKE TO, YTO 3AKITIOUCHHUIO B WCIPABUTEIb-
HBIX KOJIOHHAX CTPOroro pexmnma, IMOKHU3HCHHOMY 3a-
KIIFOUCHUIO U CMepTHOﬁ Ka3HHU IOAJIEKAT TOJBKO MYXYH-
HBL. Y JKEHIIHH kK€ HanOoJee 4acTo yIIOMHHAeMbIM IMPH-
MEPOM BBICTYNAET AUCKPUMMHALUS [IPU TPYLOYCTPOUCT-
Be. OcraBmmmecs 10,5% ONpPOMIEHHBIX CYMUTAKOT, YTO
MYXYHUHBI 1 )KEHIMHBI PaBHBI B IIpaBax, HO B CHITy CBOEH




(U3HONIOTHH MMEIOT HEPAaBHBIE BO3MOXKHOCTH IJISI HMX
peanmzanmu [3, c. 14].

[IpencraBnsiercsi, 4TO MpaBa >KEHIIMH B OTICIBHBIX
CIIydasix OXpPaHSIOTCS 0COOBIM 00pa3oM B CBSI3W C HX pe-
npoaykTuBHON QyHkuueit. Koucrurynms PecmyOmuku
Benapycp dacTo conepkuT oOLIMEe W HE OTIMYAIOIIHECs
(hopManbHON ONPENEeNICHHOCTIO TIOJIOKEHHUS, KOTOpPbIE
(hopMyTUpYIOT UL HanboJiee BaKHbIE Hadasa IPaBoBO-
IO peryJupoBaHHs OOLIECTBEHHBIX OTHOUIEHUH. DTO yT-
BEp)KACHUE B MOJHON Mepe KacaeTcs KOHCTHUTYLIMOHHBIX
npuHnunoB. [lockoneky Koncrurynus PecnyOnuku be-
Japych M KOHCTUTYILMOHHOE IIPaBO B LEJIOM SBISIOTCA
OCHOBOH I BCEX OTpaciieil 0elopyccKoro mpasa, MpHH-
I, 3aKperuieHHb B crathe 32 Koncrurymun Pecmy6-
mukn benapych, HAXOANUT CBOE OTPak€HHWE B APYTHX OT-
paciax npasa. Hanpumep, ctatbst 3 YTONOBHOTO KOJEKCa
Pecry6oimmku Benapycs (manee — YK) pasBuBaeT mpuHIHIT
PaBEHCTBA: «UIMIA, COBEPIIMBIINE MPECTYIUICHHS, PABHBI
nepes 3aKOHOM U HOJJIeXKAT YTOJIOBHOW OTBETCTBEHHOCTH
HE3aBHCHMO OT II0JIa, Packl...». HenmpuMeHeHune xe HeKo-
TOPBIX BUAOB HaKa3aHUM K JKCHIMHAM CKOpee sSBIsfeTcs
cMsryaromeii GopMol M He O3HAYaeT IUCKPHUMHHALIUIO
MYKYHH.

OCHOBHBIMHU NPUHIUIIAMH TIPAaBOBOTO PETYINPOBAHUS
TPYIOBBIX OTHOWICHWII W HMHBIX HENOCPEACTBEHHO CBS-
3aHHBIX C HUIMHU OTHOIIEHWH MPU3HAIOTCS CBOOOAA TPYAa,
BKJIIOYasi MPaBO HA TPYJ, KOTOPBIH KaXIbIii CBOOOIHO
BBIOMpAET WJIM Ha KOTOPBIH CBOOOJHO COTJaIIaeTcs; mnpa-
BO PacopsDKaThCsl CBOUMH CIIOCOOHOCTSIMH K TPY[Y, BBI-
Oupath MpodeccHio M Poja JASATEIBHOCTH; 3alpelieHUe
NPUHYIUTEIBHOTO TpyJa M IUCKPpUMHUHAIMU B cdepe
Tpyaa. OnHako, CyIiecTByeT MOCTaHOBICHHE MuHuUCTEp-
CTBa Tpy/a U coluaibHOU 3amuThl Pecny6nuku benapych
oT 12.06.2014 Ne 35 «O06 ycTaHOBIEHUH CIIHMCKA TKETBIX
paboT U paboT ¢ BPEAHBIMHU U (MJIHM) ONACHBIMHU YCJIOBHSI-
MH TpYyZa, HA KOTOPBIX 3alPeIaceTcsi IPUBICUCHNE K TPY-
NIy SKEHIMH», KOTOPOE COJICPKUT IIEpeueHb W3 3arpe-
IIEHHBIX BUJOB paboT /ISl KEHIIWH, B CHIIy OXpaHbl Ma-
TEpUHCTBA U JICTCTBA.

Takum oOpa3oMm, momoxkenme cr. 32 KoHcturyrum
Pecrry6nkn benmapych B MoJiHON Mepe HaXOIUT CBOE OT-
paxeHHe BO BCeX OTpacisx Oelopycckoro mpaBa. A He
peanu3anyst JaHHOTO IMOJIOXKEHHUSI Ha TIPAKTHKE CYLIECTBYET
HE 110 MOTHBaM JHUCKPUMHHAIMN 3aKOHOATENIeM TOTO MJIH
MHOTO 110J1a, a B CHJIy (DM3MOJIOTHYECKUX BO3MOXKHOCTEU
Ka)JI0T0, a TAaK)Ke CTEPEOTHITHOTO MBIIIUICHUS TPakIaH.
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AKTYAJIBHBIE AAIMUHUCTPATUBHO-
ITPABOBBIE MEPbBI OBECITEYEHMUS
BE3OITACHOCTHU KPUTHYECKH BAKHBIX
OBBEKTOB HA COBPEMEHHOM JTAIIE

Epmonoeuu B.® (BUII)
Ilepesanos /I.B. (Hucmumym nozpanuutou cayicovl
Pecnyonuxu benapyce)

B Hacrosimee Bpemsi mpobnema oOecniedeHust 0e30-
MACHOCTH KPUTHUYECKU BaXHBIX 00bekTOB (nanee — KBO)
BO MHOTHX CTpaHax, B TOM 4Hcie, U B benapycu, nproo-
petaer Bcé OoJee aKTyalbHBIA XapakTep. AKTyaabHOCTb
JAHHOHW TMpoOJIeMaTHKH OOYCIIOBJICHA PAa3IMYHBIMHU (ak-
TOpaMH, OCHOBHBIMH U3 KOTOPBIX SIBJISIOTCS PaclpocTpa-
HCHHE PaJNOAKTHBHBIX, XMMHYECKH, OMOJIOTMYECKUX U
JPYTUX OMAcCHBIX BEIIECTB M MaTEPHANIOB, IIHPOKOE HC-
MI0JIb30BaHNE NH(POPMAIMOHHBIX CHCTEM M TEXHOJIOTHH B
Ba)KHBIX OTPACIISIX SKOHOMHUKH, BO3PACTaHHE OMACHOCTH U
WHTEHCHBHOCTH YIPO3 TEXHOTCHHOTO U MPHPOJHOTO Xa-
paxTepa, yBeIWYEHHE KOJMYECTBa MOTEHIUAIbHO OIlac-
HBIX OOBEKTOB, MHOTHE M3 KOTOPBIX DAacCIIOJIOKEHBI B
KPYIHBIX TOpOJiaX M TI'yCTOHACEIEHHBIX palioHaX, cTape-
HUE ¥ (U3MYECKHH H3HOC CHUCTEM U CPEICTB 3alIWTHI,
00BEKTOB, KOTOpPBIE MOTYT OBITH oTHeceHHl K KBO, poct
9KCTPEMHUCTCKUX HACTPOCHHBIX I'PYIIIIMPOBaHMUI.

B KkadecTBe KIIOUEBOrO 3JIEMEHTa CHCTEMBI obectie-
yenust 6e3onacHoctn KBO mpencrasisiercs 000CHOBaH-
HBIM paccMaTpuBaTh Mepbl oOecnedeHus: 0e30macHOCTH
Takux 00bekToB. OHAKO aHAJIN3 HAayYHO-IPAaKTHUYECKOH
JIUTEPATYphl MOKA3bIBAET, YTO YUEHBIMH U CIICLUATHCTA-
MU, Kak B benapycu, Tak u 3a py0exoM HCCIEAyIOTCS B
OCHOBHOM OCOOEHHOCTH pealn3aliyd OTACIBHBIX Mep
obecrnieuenus: OezonacHoctd KBO 6e3 yuera ux B3aumo-
CBSI3M MEX]y cOo00M. 3a mpeaenaMu Hay4HOU pa3paboTKH
mpobnem 6ezonmacHocTH KBO (akTHyeckn ocTaimch BO-
pockl ()OPMUPOBAaHUS U (PYHKIMOHUPOBAHMS CHUCTEMBI
obecrieyeHns1 6E30MaCHOCTH TaKUX OOBEKTOB U BHIPabOT-
K1 OOIIMX MOJXO0/J0B MPABOBOT'O PETYINPOBAHNUS CKJIA/IbI-
BAIOIIUXCS ITPH 3TOM OOIIECTBEHHBIX OTHOILICHUH.

OOBEKTUBHOI HEOOXOIUMOCTBIO SIBIISICTCS JIETUTUMH-
3alus OTHOLICHUH, CKiIajbIBalolIMXcs B cdepe obdecre-
yeHus 6e3omacHoctu KBO, u yperynmupoBaHue ux enu-
HBIM 3aKOHOJaTeNbHBIM akToM. Hanboinee onTuMalibHbIM
peleHneM JaHHOW MPoOIeMbl BUANTCS 3aKOHOIATEIbHOE
3aKperuIeHHe CIIENHUAILHOI0 KOMIUIEKCHOTO aJIMUHUCTpPA-
TUBHO-TIpaBoBOTO peknma (namee — CKAPII) obecneue-
Hus O6e3omacHocTn KBO, OCHOBaHHOTO Ha €ro Mepapxu-
YECKOW CBSI3U C JIPYTUMHU aJIMHHUCTPATUBHO-TIPABOBBIMHU
PeKMMaMH, BCE BO3MOXKHOCTH H PECypChl KOTOPBIX
JIOJDKHBI OBITh TIOAYMHEHBl €AWHON T'OCYAapCTBEHHOW
CTpPaTErnuecKOM LENIM OXPaHbl M 3alIUTHl HAIMOHAIBHBIX
nHTepecoB PecnyOnmkm bemapycs mpu sKCIuTyaTaruu
KBO.

Hcxost U3 CIIOKHUBILUXCS TTOAXOIOB K CYIIHOCTH U
COJZICP)KAHUIO  aJMUHHCTPATHBHO-TIPABOBBIX  PEXKUMOB
[2, 479-482; 3 ¢. 27-36], MOKHO OIPEAENUTH, YTO COAEP-
xaane CKAIIP obecnieuenns Ge3omacHocta KBO Oymyt
COCTaBIATh CIEAYIOIINE dIIEMeHTHI [3, ¢. 255-260].
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1. Cuctema TpaBOBBIX HOPM, PETIAMEHTHPYIOIINX
OTHOIIEHMS B o0nactu obecneuenns oe3onacHoctd KBO,
COCTOSIIAs U3 CIETYIONINX yPOBHEM:

— KOHCTHTYLMOHHBIH YPOBEHb — BKJIIOYAET HOPMBI
Koncturymmun Pecry6nmmkn  Benapycs, ompenernstomntie
OCHOBHBIE TIOJIOKEHHUS IpaBa COOCTBEHHOCTH, obecrede-
HUSI DKOJIOTHUECKON 0e30MacHOCTH, NESITENLHOCTH ToCy-
JITapCTBEHHBIX OPTaHOB IO OOECIEYEHHUIO IpaB U CBOOOX
JIMYHOCTH;

— 0a30BBIl YPOBEHB — €T'0 JOJIKHBI COCTABJIATH HOPMBI
OTJEIBHOTO 3aKOHOJATENILHOTO aKTa (3aKoHa WM yKasza
I'maBel TOCYHApCTBa), PETIAMEHTHPYIOLIETO BOIPOCHI 00ec-
neyennst 6e3omacuoctu KBO;

— (DYHKIIMOHATBHBIH yPOBEHb — OOBETUHICT HOPMBI
3aKOHOJATEIbHBIX aKTOB, yKa3oB [Ipe3unenta PecmyOmu-
ku benapyce, mocranosnenuii [IpaBurensctBa Pecryonu-
ku benapych, a TakKe IOJIOKEHNST HOPMATHBHBIX IIPaBO-
BBIX aKTOB YIIOJJHOMOYEHHBIX TOCYAaPCTBEHHBIX OPTaHOB
n coocrBenHnkoB KBO, nerann3upyomux BOpock pea-
JM3anuu Mep obecrieueHus o6ezomnacHoctu KBO;

— o0ecrieunBaOUIMH yPOBEHb — COCTOSIINI M3 HOPM
3aKOHOJATEIbHBIX aKTOB, HEMOCPEICTBEHHO HE perja-
MeHTHpYIoIUX obecneuenue OesomacHoctn KBO, HO
OTIPENETSIONINX MTOJTHOMOYHS TOCYAApPCTBEHHBIX OPTaHOB
U MHBIX OpPTaHM3alMi 10 pPeann3alii COOTBETCTBYIONINX
Mep B JaHHOH oOJlacTH, a TakXke HOPMbI yka3zoB IIpe3u-
nenra Pecryonmuku Benmapyck u mocranoBnenuid [IpaBu-
tenscTBa PecrryOnukn benapych 1Mo OoTAenbHBIM BOIPO-
cam obecrieuenns 6e3omacuoctu KBO;

— TEXHHUKO-TEXHOJIOTHYECKUH YPOBEHb €T0 COCTABIIIIOT
HOPMbI Pa3jIMYHBIX TCXHUYCCKUX CTAHAAPTOB, PErjIaMCH-
TUpPYIOIIKE TpaBWJIa CTPOUTENBCTBA, TEXHHKH Oe3omac-
HOCTH, NOKAapHOM, paJWallMOHHOM, CAHUTAPHOM M HMHBIX
BU/IOB 0€30MaCHOCTH, MHBbIE HOPMBI TEXHHYECKOTO pery-
JUPOBAHUS.

2. CyObBeKTsl PEeXHMHOH AEATEIBHOCTH, OCYIIECTB-
jnseMoil B pamkax paccmarpuBaemoro CKAIIP, x koro-
PBIM CIIEIyeT OTHOCHTH!

— TOCY/IapCTBEHHBIC OPTaHbl M UX JOJDKHOCTHBIX JIHIL,
peanu3yronmx oO0IIenpaBoBble, OTACIBHBIE CIENHUaTIbHO-
IIPaBOBBIE M CIIENHANIbHBIE Mephl o0OecrieueHus Oe3omac-
Hoctd KBO (oprausl BHyTpeHHUX JA€J, TOCYAapCTBEHHON
6€30I1acHOCTH, TOCYIapCTBEHHOM OXpaHBI U T.11.);

— paboTHHMKOB moApa3aeneHui (oXpaHbl) Oe30macHo-
ctu KBO, peamu3yromux OTIENbHBIE CIEIHAIBHO-
IIpaBOBLIC, HWHXXCHEPHO-TCXHUYCCKUC, arnmnaparHo-
IIPOTrpaMMHBIE U CIIEIHalbHBIE Mepbl oOecrieueHns 0e30-
nacHoctu KBO.

B cucreme cyO0bekToB obOecredeHus 0e30MacHOCTH
KBO 00bekTHBHO BOCTpeOOBAHHBIM SIBISIETCS OIperere-
HHE YHOJHOMOYEHHOTO T'OCY/IapCTBEHHOTO OpraHa B 00-
nacTi GpyHKINOHUPOBaHUA U oOecriedeHns: 0e30I1acHOCTH
KBO. 310 00ycnoBneHo: HEOOXOIUMOCTBIO peaji3aun
€JMHOI rOCYAapCTBEHHOM MOJUTHKU B pacCMaTpUBaeMOi
cthepe; ocymecTBieHuss (QYHKIMH TOCYIapCTBEHHOTO
KOHTPOJISI, IPEIMETOM KOTOPOTO SIBIISIIOCH OBI CBOEBpE-
MCHHOE€ U JOCTATOYHOC MPUHATHEC COOTBETCTBYIOIIUMU
TOCYy/IapCTBEHHBIMU OpraHamMu M coOcTBeHHMKaMu KBO
HEOOXOoAMMBIX Mep olecriedueHHss O€30MacHOCTH TaKHX
00BEKTOB;
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3. OOBEKTHI Ha KOTOPHIC HAIIPABICHA PEXKUMHAS IEsI-
TEIBHOCTh, ocymecTBisieMas B pamkax CKAIIP oGecrme-
gerns 6e3onmacaoctu KBO:

— BO-TIEPBEIX, 3TO KpuTHueckue snemeHTsl KBO, To
€CTh ero CTPYKTYpHBIE KOMITOHEHTHI, NOJHOE WIJIA Yac-
TUYHOE pPa3pyIICHHUEe, BBHIXOJ U3 CTPOS I HEBO3MOXK-
HOCTh JICUCTBOBaTh KOTOPBIX C HEU30CIKHOCTHIO TPUBO-
JIAT K HAPYIICHUIO WK MPEKPAIlCHUI0 (YHKIMOHUPOBA-
Hust KBO B 1enoMm (TEXHOJIOTMYECKHE U DHEPreTUUEeCKUe
YCTaHOBKH, CPCICTBA YIPABICHUS TEXHOJOTHUYCCKUMHU
MPOIIECCaMH, CHCTEMBI CBSI3U W KH3HEOOCCIICUCHHUS, PY-
KOBOJICTBO U oTAeNbHbIe crienuanuctel KBO u 1. 11.);

— BO-BTOPBIX, 3TO ysa3BuMble Mecta KBO- ydacTkw,
30HBI WJI CETMEHTHI KpuTHueckumx snemeHTtoB KBO, B
OTHOLIEHUH KOTOPBIX B CHJIYy MX HEIOCTATOYHOM YCTOM-
YUBOCTH WM HH3KOTO YPOBHS 3aIIUIIEHHOCTH MOTYT
OBITH YCIICNTHO pealn30BaHBl HE3aKOHHBIC IEHCTBH
(cuitoBBIe KabemH, IPOBOIA CBSI3HM, BOJO- U BO3AYyXO0UH-
CTHBIC COOPY)KCHHUS, MOTHBAIUS W 3J0POBbE MEPCOHANA
00BEKTa U T. I1.);

— B-TPEThUX, ITO ICSHHSI, COBEPIIAEMbIC B OTHOIICHUH
KPUTHYCCKHX JICMEHTOB WK ys3BUMbIX MecT KBO, 6o
HHBIC JCSHUsA, co3maromue yrposy Oezomacuoctu KBO.
AnexBatHast W S()(eKTHBHAS peKUMHAS NEATEITHHOCTD
JTOJDKHA OCHOBAThCSA HA 3HAHWH W IIPOTHO3HPOBAHUH BO3-
MOJKHBIX JICHCTBUH JIHII, CO3OAOIINX YyIPO3BI O30MacHO-
ctu KBO, — mapymmreneir 6ezomacHoctr KBO. Ananmns
BO3MOKHOCTEH, KOTOPHIMH MOXXET 00JalaTh TaKoW Ha-
PYILINTENb, IPOBOANUTCS B paMKaX €T0 MOJICIH.

4. PexxuMHas NeATelIbHOCTh YIOMHOMOUCHHBIX CyOBEeK-
TOB MO YCTAHOBJICHHWIO, TOJUIEPKAHUIO U TPEKPAICHUIO
neticteusa CKATIP o6ecnieuenus 6e3onacuoct KBO:

— IETBI0 OCYIIECTBICHUS PEXUMHOU eATEIbHOCTH
cyobektoB CKAIIP oGecrnieuenus Oe3omacHoctu KBO
SIBIIICTCA €r0 OXpaHa U 3alluTa, 00eCHeuHBaIOIINe CO-
OIIF0ICHe MHTEPECOB TOCYAApCTBa U OOIIECTBA, a TaKKe
HOpMalbHOE (YHKIIMOHHPOBAaHUE OOBEKTa WK MOIACP-
JKaHWE ero (PYHKIIMOHHUPOBAHHSA B CIIydae BBIXOAA W3
CTpOSI €r0 KOMIIOHEHTOB;

— ycraHoBneane CKATIIP Oyznet ocymiecTBiIeHO B cirydae
MPUHATHS. COOTBETCTBYIOMIETO 3aKOHOAATEIFHOTO aKTa,
perlaMeHTHPYIONIETO OTHOIICHHS B PacCMaTpUBAEMOM
obnactu, onpenenenne KOU, Beinenenne B HuX KBO u
BKJIIOUEHHE TaKUX OOBEKTOB B COOTBETCTBYIOIIMHA TOCY-
nmapctBeHHbIH peectp KBO (nanee — rocpeectp);

— co/iep)KaHUEM JesITeIbHOCTH CyOBEKTOB paccMart-
puBaemoro CKAIIP no nmoanep:kaHuio JaHHOTO peXHUMa
OyIeT SBIATHCS pean3anis COOTBETCTBYIOMINX MPABOBHIX,
OpPTaHU3AIIMOHHBIX, WHKCHEPHO-TEXHHUYECKHX, aImapaT-
HO-TIPOTPAMMHBIX W CICIHAaJbHBIX Mep OOeCIeYeHUs
oe3onacHoct KBO;

— nefictBus o npekpanierrto aeiicteust CKAITP oGec-
neueHnst 6e3omacHoctu KBO OyayT BbIpakaTbCsi B BBIBOJC
COOTBETCTBYIOIINX OOBEKTOB M3 YNC/Ia KPUTUICCKH BAXKHBIX
1 MCKITIOUSHNE MX U3 COOTBETCTBYIOIIETO TOCpeecTpa.

Kaxnprii 13 ykazaHHBIX 3JIEMEHTOB MMEET CBOE CO0-
CTBEHHOE cojiepkanne, 9o orTiandaeT nanueiii CKAPII ot
JIPYTHUX CXOKHUX aIMHHUCTPATHBHO-TIPABOBBIX PEKUMOB.
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AIMHUHHUCTPATUBHO-IIPABOBBIE PEKUMbI:
INOHSTHE U CYIIHOCTDb

3enoe 3. H. (M® BUII)

locynapcTBeHHOE ynpaBiieHHME B Pa3IMYHBIX cdepax
JKU3HEACSATEIBHOCTH 00IIecTBa M TOCYyapcTBa HEPEIKO,
Kak W Jo0as WHas MOJHWTHKO-BJIACTHAs NEATENLHOCTS,
TpeOyeT COOTBETCTBYIOLIETO MMPaBOBOTO obecneyeHus. 3a
JIONTHH TIepro/1 e€ CyIeCTBOBaHMS ObLIN COPMHUPOBAHBI
pas3IMYHbIE METOJBI NMPABOBOTO BO3AEHCTBHUS, MOCPEACT-
BOM KOTODBIX HCIIOJHWTEIbHAS BJIACTh, BBICTYHas OT
UMEHHU TOCYIapCTBa, OCYLIECTBIISCT PErYIHPOBaHUE 00-
IIECTBEHHBIX OTHOIICHUI.

OcoObIMH MHCTPYMEHTAaMH TOCYIapCTBEHHOTO YIIPaB-
JIeHUs! JIst 00ecieYeHus] He TOJIbKO Oe30MacHOCTH M 3a-
HIMTHI OOIIECTBEHHBIX OTHOLIEHUI OT MOCSTaTeNbCTB, HO
Y HaINpaBJICHHOCTH Ha OyJyliee WX pa3BUTHE B TIO3UTHB-
HOM HaNpaBJICHUH, UCKII0Yas U OTPaHUINBas BOZMOXKHO-
CTH TIOSIBJICHHUSI HETaTUBHBIX TEHICHLUH, CIyXaT aaMu-
HHUCTPATUBHO — IIPABOBBIE PEXKHUMBI.

«AIMUHHUCTPaTHBHO-TIPABOBBIE PEXHUMBI 00ECIICUH-
BAlOT JIOCTIDKCHHE LEJNCH TOCylapCTBEHHOTO YIIpaBie-
HUS, TOAJIEp)KaHHE YCTOWYHMBOTO COCTOSHHS CHCTEMBI
YIPaBICHUS W MPOTEKAIOIIMX B HHUX IPOIECCOB» - MOJ-
yepkuBaeT Hoznpaues A.@. [4, c. 146].

BacekoB cumMTaeT, YTO CYIIECTBYIOIINE aIMHHHUCTPA-
THUBHO-TIPABOBBIE PEXHMMBI JTOJKHBI CITYXKUTh U OTBEYATh
HMHTEpecaM OO0IEeCTBa, BCe OOJBIIE CTAHOBUTHCS MHCTPY-
MEHTOM 3alUTHl HHTEPECOB JINYHOCTH, B TOM UYHUCIIC U B
HEOPAMHAPHBIX CUTYaAIusax» [2, c. 314].

ITo muenuto Psbuesa JI.M. «aAMHUHUCTPATUBHO - Mpa-
BOBOH PEXUM — 3TO CHCTEMa IPAaBWJI, yCTAHABINBAIOIINX
0coObBIe YCIIOBHA JEATEIBHOCTH CYOBEKTOB W (HOpPMHU-
pylomux ux oco0oe MpaBOBOE COCTOSHHE, OTINYHOE OT
OOBIYHOTO COCTOSIHUSI CYOBEKTOB aJIMHUHHCTPAaTHBHOTO
npasa» [1, c. 284].

Henp3st He cormacuthes ¢ HozgpadeBsIM B TOM, 4TO
OCHOBHAs IOpUAMYECKas IeNb JII000r0 aJMHHUCTPATHUB-
HO-TIPaBOBOTO peXHMMa — obOecreueHre MpaBONOpAIKa —
MIPaBOMEPHOTO IOBEACHUS BCEX CYOBEKTOB, AEHCTBYIO-
IIMX B YCJIOBHSIX PEXUMa, MPEAYNPeKICHUE U Tpecede-
HHE JII0OBIX OTKJIOHEHHUH B peXKUMHBIX chepax sKu3Heaes-
TeapHOCTH [5, ¢. 107].

[Ipodeccop A.B. Maibko, BBIIEISIET CleIyONINE
MPU3HAKU IPABOBBIX PEXKHMOB!

— OHM YCTaHaBJIMBAIOTCS 3aKOHOJATEILCTBOM U 00ec-
NEYUBAIOTCS FOCYIapCTBOM;

— MIMEIOT LIEJIBIO CHENU(IYECKAM CIIOCO00M peryiaMeHTH-
poBaTh KOHKpETHBIE O00JACTH OOIIECTBEHHBIX OTHOIICHHH,

BBIZIENSIS BO BPEMEHHBIX M IPOCTPAHCTBEHHBIX TPaHMIAX
T€ WM WHbIE CYOBEKTHI K OOBEKTHI IpaBa;

— TPEACTABIIAIOT cO00# OCOOBI MOPSIOK MPABOBOTO
peTyIUPOBaHMSA, COCTOSIINI N3 COBOKYITHOCTH IOpHIIYE-
CKUX CPEACTB M XapaKTePUIYIOIIUICS OIPeIeIeHHBIM HX
COYeTaHNEM;

— CO3/Ial0T KOHKPETHYIO CTCIEHb OJIarOmpUsATHOCTH
00 HEOIATONMPHUATHOCTH JIs YIOBICTBOPCHUS MHTEPE-
COB CyOBEKTOB U UX 00bemuHeHNUH [3, ¢. 19].

B 3aBUCHMOCTH OT YCJOBUH JCSTENHHOCTH OpPraHOB
TFOCYJapCTBCHHOTO  YIPABJICHUS  Pa3IM4yar0T  OOLIHiA
AIMIHUCTPATUBHO-TIPABOBOW PEKUM, PACCUMTAHHBIA Ha
TIOBCETHEBHYIO A/JIMIHUCTPATUBHYIO IEATEIFHOCTB, U CIE-
OUaTbHBIC aJIMHHUCTPATUBHO-TIPABOBEIC PEKUMBI, KOTOPHIE
TIPUMEHSIOTCS Ha OTPEeTICHHONW TepPUTOPHH, B OTHOIIICHHH
OTIpEeNIeNICHHBIX CYOBEKTOB U OOBEKTOB, IIPEIMETOB M BUIOB
JeATEeIbHOCTH, TIPH BOHUKHOBEHWM BHEITHUX M BHYTPCH-
HUX yTpO3 TePPUTOPHATBEHOI IIETIOCTHOCTH TOCYAapCTBa.

Ipu QopmynupoBaHHH MapaMETPOB STHX PEKHUMOB
YKa3bIBAIOT:

a) 1IeTb BBEJICHUSI PEXKIMA;

0) ero NPHUHIKIIBL

B) OOIIIECTBEHHBIE OTHOLLICHUS, PETYITUPYEMbIE PEXKUMOM;

T) aIMAHIICTPATHBHO-TIPABOBOM CTAaTyC CYOBEKTOB PESIKHMA;

) CPEICTBA OOCCIICUCHUS PEKIIMA;

€) CPOKH IIPUMCHEHUS peKUMa.

JLM. PsbueB pa3menser Iemd aJAMUHUCTPATUBHO —
MPAaBOBBIX PEXMMOB Ha JIBa BUAA: 0oOmas Ielb U KOH-
KpETHEIC LICIH.

OO0mas nens — odecreueHne, KaKk HAlMOHAILHON 0e30-
MACHOCTH, TaK M OOIIECTBEHHOTO MOPS/IKA, U 3aIUThI IIPaB
1 CBOOOI, 30POBBsI, HPABCTBEHHOCTH HACEJICHUS, HHTEPECOB
JIMYHOCTH, OOIIECTBA, TOCYIAPCTBA B PA3INUYHBIX chepax.

B xauecTBe KOHKPETHBIX 1I€JI€i OH BBLIEISET:

— obecnieyenue OecriepeOOHHOTO (HYHKIIMOHHPOBAHUS
00BEKTOB, MPEACTABILIIONINX MOBHIIICHHYIO OOIIECTBECH-
HYIO OTIACHOCTEH;

— obecrieueHne OecriepeOOWHOrO  (YHKIIMOHHUPOBAHUS
00BEKTOB, IMEIOIINX BaXKHOE TOCYIAPCTBEHHOE 3HAYCHHE,

— ONpe/eTIeHHEe OXpaHBl TOCYJAPCTBECHHON MM CITy-
’KeOHOM TaliHBbI;

— obecrieyeHre HaJJICKAIICTO MPOBEICHHUS CaHHTAp-
HBIX, [IPUPOJOO0XPAHHBIX, MPOTHBOIMOKAPHBIX MEPOIPHSI-
il u ap. [1, ¢.285].

Takum 00pa3oM, Ha3HAYCHHE ATMHHUCTPATHBHO —
NPaBOBBIX PEKUMOB COCTOUT B PErYJIMPOBAHHHA OCOOBIX
TOCYJapCTBEHHBIX COCTOSHHIA C MIOMOIIBIO CUCTEMBI CIie-
OUAIBHBIX CPENICTB. B CBSA3M ¢ 3TUM K aIMHUHUCTPATHBHO-
MPABOBBIM PEXHMaM MOXXHO OTHECTH: PEXHM YpEe3BHI-
YaHOTO IOJIOKEHHUSI, TAMOXKCHHBIC PEKUMBI, PEXXHM BO-
€HHOTO TTOJIOKEHHUSI, PEKUM CEKPETHOCTH, PEXKUM OXPaHBI
l'ocynapcTBeHHON TpaHULIbL.

3aKkOHOIATEIEM [ICTAIBHO PErJIAMCHTHPYIOTCSI OCHOB-
HBIC DJIEMEHTBI KQKIOTO U3 YKa3aHHBIX PEXKMMOB: IIC]Tb BBE-
JICHUS TPABOBOTO PEXKMMA, CPOKHM MPUMEHEHHS DPEKHMA,
3aKOHOaTeIbHAst OCHOBA, CPECTBA IIPUMEHEHHUS PEXKUMA.
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COBEPIIEHCTBOBAHHME OCHOBBI
ITPABOBOI'O CTATYCA JINYHOCTH
B KOHCTUTYIHHH PECITYBJIMKHU BEJIAPYCb

Kueenv B.H. (BUII)

[IpaBoBOii cTaryc JWYHOCTH SIBIAETCS Ba)KHEHIIUM
KOMIUIEKCHBIM HHCTUTYTOM KOHCTUTYLMOHHOIO IpaBa
MPU3BAaHHBIM 00€CNeYnTh JOCTOMHYI0 U O€30MacHyI0
XKHU3Hb JTMYHOCTH.

CTpyKTYpHO KOHCTHUTYIIMOHHO-TIPABOBOM CTaTyC JHY-
HOCTHM COCTOHUT U3 CIEIyIOIUX B3aMMOCBS3aHHBIX H
B3aUMOOOYCIIOBJICHHBIX 3JEMEHTOB, Ha IMpaBaX KOTOPBIX
BBICTYNAIOT OTAENIbHbIE KOHCTUTYLHMOHHO-IIPABOBBIE HH-
CTHTYTHI: TIpaB M CBOOOJ YeNoOBeKa M Tpa’kAaHWHA; 00s-
3aHHOCTEH; OTBETCTBEHHOCTH; TapaHTHH M 3alUTHI IIpaB
u cBobox [1].

Crarps 2 Koncrurynun Pecriyonuku bemapycs omnpe-
JIENIIeT OCHOBBI 3JIEMEHTOB KOHCTHTYLIMOHHO-IIPABOBOTO
cTaTyca JIMYHOCTH: «UenoBek, ero mpasa, CBOOOIbI U rapaH-
THUH SIBJISIIOTCS BBICILIEH [IEHHOCTBIO OOILECTBA M FOCYapCT-
Ba. l'ocyaapcTBO OTBETCTBEHHO Mepel TpaKIaHWHOM 3a
CO3JIaHHE YCIIOBHH [ CBOOOHOTO U IOCTOMHOTO Pa3BUTHUS
JMYHOCTH. ['pakJaHMH OTBETCTBEH Iepe]] TOCyIapCTBOM 3a
HEYKOCHHUTEJIFHOE HCTIOJHEHHE OOS3aHHOCTEH, BO3JIOMKEH-
Heix Ha Hero Koncruryuuein» [2]. Ilpeanmaraem ycuiuthb
cratbto BTopyto Koncturynmm PecryOomiku bemapych oc-
HOBHBIM TapaHTOM peajM3allii NpaB U CBOOOA JIMIHOCTH —
TOCYAapCTBOM M c(hOPMYIHPOBATh €€ B CIEAYIOIEH peaaK-
mn: «Yenosexk, ero npasa, CBOOO/B! M TapaHTHH MX peau-
3aI[UH SBJISIOTCS BBICIIEH IIEHHOCTBIO M LIEJIBIO OOIIEeCTBA U
rocymapctBa. OCHOBHBIM TapaHTOM pPETM3ALNM TPaB U
CBOOOT IMIHOCTH SIBJIAETCS TOCYIapPCTBO.

l'ocynapcTBO OTBETCTBEHHO Iepe]] TPaXJaHWHOM 3a
CO3JIaHMEe YCJIOBUH JUIsi CBOOOJHOIO U JIOCTOHHOTO pa3BH-
TUS JIMYHOCTH. I'pa’kIaHUH OTBETCTBEH Iepe] rocynap-
CTBOM 3a HEYKOCHHTEIIbHOE HCIIOJTHEHHE OO0S3aHHOCTEH,
BO3JI0KEHHBIX Ha Hero KoHctutynuen». D10 mpeanoxe-
HUE 10 HaIlleMy MHEHUIO SIBISETCS BaXXHBIM B BHIY TOTO,
YTO rapaHTUPOBAHHOCTb SIBJISETCS OJHUM U3 BajKHEHMIIUX
KOHCTUTYHMOHHO IMPOBO3IJIALICHHBIX MNPUHIIMUIIOB, MOJY-
YHMBIIMX IIPaBOBOE BBIPAKEHHE B pa3IMuHBIX (opmax:
Kak oOmiee Hayamo, KOTOPOE CBOWCTBEHHO peajli3allnu
BCero oowveMa mpaB B CBOOOJBI IMYHOCTH, TaK W ITOCPE-
CTBOM 3aKpeIUICHHs] KOHKPETHBIX TapaHTHi KaXJI0To Ipa-
Ba M cBOOONBI B oTHebHOCTH. CyOBEKTOM, HAa KOTOPOTO B
MIEPBYIO OYepelb BO3JIATalOTCS TapaHTHH IpaB M CBOOO,
aBisieTcs: rocyaapctBo. B omnmume ot KoHcTutyuuun
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Poccwuiickoit @eneparnuun, Koncrurymus Pecny6onuku be-
Japych MPSAMO HE YKa3bIBAa€T Ha TOCYAAPCTBO KaK ITaBHO-
TO rapaHTa IIpaB ¥ CBOOOJ YEJIOBEKa, HO 3Ta POJIb BBITE-
KaeT u3 psaga ee crareit (ct. 6; 10; 60 u mp.).

Bonbmioe 3HaueHnEe MBI OTBOAWM IPHHIUIIAM IPaBO-
BOTO cTaTyca JMYHOCTH. [IpHHIUITEI PaBOBOTO CTaTyca
JMYHOCTH — OCHOBHBIC Hayaya, HE BXOZSLINE B CTPYKTY-
py IPaBOBOrO CTaTyca, HO COCTaBJIAIOLINE OpraHU3aIU-
OHHYIO M HPAaBCTBEHHYIO OCHOBY, ONpeAeIsIoIUe CYII-
HOCTb U IIPAaBOBYIO MPHUPOY IOPUAMIECKOTO 00eCeYCHUS
OOIIECTBEHHBIX OTHOIIEHWH B 00JIACTH IIPaBOBOTO
cTaTyca JUYHOCTH U PaclpoCTpaHsSIOIIMECs Ha BCE CTa-
TyTHBIE 21eMeHTHI. K HUM oTHOCSTCS cBOOOa, PAaBEHCTBO
u comunapHocTh [3]. Cunrtaem memecooOpa3HBIM OTACTb-
HOM KOHCTUTYLIMOHHOM CTaTbel 3aKpenuThb MPUHLIMIIBI
B3aUMOOTHOIICHNS MEXAY JIHIHOCTHIO, OOLIECTBOM U
TOCYZapCTBOM M C(OPMYIHPOBATh €€ B CIEIYIOMEH pe-
JaKnuu «B3arMOOTHOIIEHHUS MEXAy JTUYHOCTHIO, 00IIe-
CTBOM M TOCYAapCTBOM OCHOBBIBAIOTCS Ha MpPUHIMIAX
cBO0O/IBI, PaBEHCTBA U COJIUAAPHOCTH.

[puHiun cBo6o 61 — cBOOOIA BBIOOpA B paMKax 3aKOHa.

IIpyHuMn paBeHCTBAa — BCE MMEIOT PaBHBIE BO3MOX-
HOCTH B CBOUX IpaBax, cBOOO/ax, 00s3aHHOCTAX, OTBET-
CTBEHHOCTH, FAPAHTHAX U 3alIUTE IIPaB U CBOOOI.

[MpuHOMT CcOMMOApHOCTH — OOLIHOCTH HWHTEPECOB M
B3aHMHOE COTJIACHE BCEX).

Bruto 61 ymecTHEIM 3akpenuth B Koncrutyrun Pec-
my6muku benapycs npaBo Hapona Pecnydmuku benapycs
Ha OCYIIECTBJIIEHHE MECTHOTO camoymnpasieHus. Kocsen-
HO 3TO MpaBo ompeneneHo cratheit 117 Konctutynuu.
IMpennaraem 4.1 crateu 3 Koucturynum PecmyGnuku
benapycpy M31102kUTh B crenyroue penakuuu: «EnuHer-
BCHHBIM UCTOYHUKOM FOCy}IapCTBeHHOﬁ BJIaCTH, MCCTHO-
IO CaMOYIIpaBJIeHUsS M HOCHUTENEeM CyBepeHuTera B Pec-
nybnuke benapych sBnsercs Hapoa. Hapoa ocymiectis-
€T CBOIO BJIACTh HEMOCPEACTBEHHO, 4epe3 IPeACTaBH-
TEJILHBIE W MHBIE OpTaHbl B (hopmax M mpenenax, onpese-
neHHbix KoHcTutyuueny.

B u. 2 crateu 6 KoHcTuTynnn Pecrryommkn bemapych
n06aBuTH crexyromee mnojoxeHue: «CamoympaBieHHe
SBISIETCS OCOOBIM MPOSIBJICHWEM BJIACTH HAapoJa Ha ai-
MUHHCTPATUBHO-TEPPUTOPHATIBHON €AMHUIIE U OTIEICHO
B PaMKax 3aKOHa OT rOCyJapCTBEHHOI! BIACTH.

CoBpeMeHHOE MOHATHE «MECTHOE CaMOYIPaBIICHHUE»
paccMaTpuBaeTCs M pacKphIBAeTCs B CICAYIOLIUX acleKTax:

— Kak (hopMa HAPOJIOBIIACTHS;

— Kak TpaBo TpakIaH (MECTHOTO COOOIIecTBa) Ha ca-
MOCTOSITEIEHOE PEIIEHNE MECTHBIX JIEIT;

— Kak JIeSITeJbHOCTh TPaXJaH 110 CaMOCTOSTEIEHOMY
PELICHUIO BOIIPOCOB MECTHOTO 3HAYCHUS;

— KaK OJ[HAa M3 Pa3HOBHIHOCTEH COIMAILHOTO YIpaB-
JICHUS;

— KaK OJ{Ha M3 COCTaBJISIOIINX OCHOB KOHCTHTYIIHOH-
HOTO cTpos [4, c. 10].

IIpaBo rpaxgan (MECTHOTO COOOIIECTBA) HA CaMOCTOSI-
TCJIBHOC PCIICHUEC MECTHBIX JIE€JT BBITCKACT B IIEPBYIO OYEC-
pens u3 cT. 3 EBporeiickoil XapTHH MECTHOTO CaMOYIIpaB-
JICHUA, TAC MoA «MECTHBIM CaMOYIIPABJICHUEM) ITOHUMAECT-
sl IPaBO U peayibHasi CIOCOOHOCTh OPTaHOB MECTHOTO Ca-
MOYNpaBJICHUS. PErJIAMEHTHPOBATh 3HAYUTEIIBHYIO 4YacTh




MyONMYHBIX JET W YNPaBIsITh €10, NEHCTBYS B paMKax
3aKOHa, TI0/] CBOIO OTBETCTBEHHOCTh U B MHTEPECAX MECT-
HOTO HaceJeHwus [5].

OpHa u3 npo0ieM, CTOSIIUX TMepel] OpraHaMu CyZa B
CTpaHe, 3aKJII0YacTCs B PACHIMPEHUH BO3MOXKHOCTEH Cy-
OB OOIIEeH IOPUCAMKIMK B OCYIIECTBICHHUU CyAeOHOTO
KOHCTHTYIIHOHHOTO KOHTPOJII B OOJIACTH 3aIIUTHI TIpaB
9eJI0BeKa, 0 KOTOPOM MOJKHO TOBOPHUTH, CCBUIAsACh Ha
cratbio 110 Koncrurynuun Pecriy6nuku benapycs (¢ n3m.
u jom. or 24.11.1996 r.). Cyapu npu OCYIIECTBICHUU
NPaBOCYIHsl HE3aBHCHMBI M TIOIUMHSIOTCS TOJIBKO 3aKOHY.
EcTp HE0OXOIMMOCTh JIOTIOJHUTH TAHHYIO CTAThIO MOJIO-
KEHHEM O TOM, 4TO CYJIbH IPH OCYIIECTBICHUH IIPABOCY-
IV HE3aBUCHMBI U MOJUUHSIOTCS Tonbko KoHcTuTynmm
1 3aKOHY. JTO Jjayio ObI BO3MOXKHOCTB B CIydae IPOTUBO-
peuns 3aKOHa WM NpoOena B 3aKOHE NPH BBIHECEHHH
PELICHUs Cyly CCBUIAThCS HETIOCPEICTBEHHO HAa KOHCTH-
TYLIMOHHBIE HOPMBI.

B HayuyHO-1IpaBOBOIl JNHTEpaType MPOXOAAT IHMCKYC-
CHH O COOTHOUIEHUH MOJHUTHYECKUX U MPABOBBIX BOIMPO-
coB B pemieHuAx Koncturynnonnoro Cyzna. Bmecte ¢ Tem
HEOOXOIMMO Y4YMTHIBATh, IO HAlIeMy MHEHHIO, TO
00cTOoATENBCTBO, YTO KOHCTUTYLHS SBISETCA HE TONBKO
NPaBOBBIM, HO M MOJMTHYECKHM AOKYMEHTOM. M, pemas
BOIIPOCHI Ha ocHOBe nostokeHnii Korcrurynnn, Koncru-
TynuoHHBIH CyJl pa3peniaeT He TOIbKO IOpUANIECKHE, HO
Y TIOJIUTUYECKHE CTIOPHI.

Jns noBeieHuss ponu  Koncturynuonnoro Cyna
PecnyOimkn benapych B 005acTy 3aIUThI IIpaB ¥ cBOOOT
yeJoBeKa HEeoOXOOMMO OTHeCTH K BeneHuio Cyna KOH-
TPOJIb 3a IEATEIbHOCTHIO OJIUTUYECKUX MapTUH U 3aKpe-
MHUTH ATO MOJIOKEHHE HAa KOHCTUTYLIHOHHOM YpPOBHE.
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KOHCTUTYIHUOHHO-ITPABOBOE
MHOJIOKEHHA HALITMOHAJIBHBIX
MEHBIINHCTB B POCCHUH
B HAYAJIE XX BEKA

Konowa 3.Y. (Tpl'y)

OpnHO3HAYHON OLEHKH MPAaBOBOTO MOJI0XKEHUS HAIUO-
HaJIbHBIX MEHBIIMHCTB B Poccum Havama XX Beka Ha
CETOHSAIIHUN JieHb He cylecTByeT. OQHU ydeHble Hona-
raroT, 4TO JOPEBOIIOLHOHHYI0 POCCHHCKYI0 HMMIEPHIO
HEJb3sl CPaBHUBATH C TOCYIApCTBAMH IIOJJOOHOTO THIIA
(MMeeTcst B BUIy UMIEPUSAMH), TaK KaK 3amajHble UMIIe-
pPHUH SIBISUTMCH KOJIOHWAJIBHBIMH 00pa3oBaHUSAMHU. Poccus

e, B CBOIO o4epeib, ObUIa TOCYIapcTBOM, B KOTOPOM BCE
HapoAabl OBUIM YYaCTHUKAMHU CTPOUTEIHCTBA W HOCHUTEIS-
MH TocynapcTBeHHOCTH. COTTacHO MHEHHIO 3THX aBTO-
POB, pOCCHIfCKOE 3aKOHOIATENIECTBO MTOYTH HE 3HAIO TIpa-
BOBBIX OTpaHMYEHUI MO HAIMOHAIEHOMY IIPH3HAKY, B
CBSI3U C YeM, HeJIb3S TOBOPUTH O TOCIIOJICTBYIOIIEH (TOpH-
JUYECKH) PYCCKOM HAIlMH, O YeM CBUACTEIbCTBYET TOT
(hakT, 9YTO HU OJWH HAPOJ POCCHHCKUX OKpAWH HE UCUE3,
HaxoJsCh B cocTaBe Poccuiickoil umnepuu.

Hpyrue y4yeHsle, pacCMaTpuBalOT POCCUICKUE OKPAUHBI
BCE JK€, KaK KOJIOHHMAJIbHOE cocTaBisitoniee Poccuiickoit
UMIEepUH. XOTs U OHU MPHU3HAKOT, YTO PYCCKUE HE ObLIU
«TOCTIOICTBYIOIIMM HapogoM» umitepud [ 1, c. 237-240].

Poccuiickas mmmepust B Hagase XX BeKa IpecTaBisIa
co0Olf MHOTOHALMOHANBHYIO nepxkaBy. CoriacHo mepe-
mcn 1897 ., pycckuii sI3bIK CUMTANN POIAHBIM JIUIIE 47 Y%
HaceneHus cTpassl [1, ¢. 175]. DTo maet moBoj momarats,
YTO pPYyCCKHE, KaK 3THOC, SIBISSCH «OONBIIMHCTBOM)» Ha-
CEJICHUS MO OTHOLICHUIO K KaXIOMY HAIMOHAJIbHOMY
MCHBIIIUHCTBY B OTICIHLHOCTH, (DAaKTHUCCKH, CAaMH SBJIs-
JINCh MEHBITMHCTBOM HACENIEHUS 10 OTHOIICHHUIO KO BCEH
COCTaBIISOIIEH HAIIMOHAIBHBIX MEHBIIMHCTB UMIIEPUH.

[ocne rocyaapcTBEHHO-TIOIMTHYECKUX MTPeoOpa3oBa-
Huil B Poccun 1917 roma cTpykTypa COOTHOIIEHUS OOTB-
IOIMHCTBa K MEHBIIUHCTBY HACENICHHs coxpaHsmack. On-
HAKO paccMaTpWBaTh MPOOIEMATHKY MPABOBOTO IOJIOXKE-
HUSl HAalMOHAJBHBIX MEHBIIMHCTB B POCCHHCKOM TOCY-
Jnapctee nepuona mocie 1917 ropa ciaenyer ¢ mo3uuuu
KOMMYHHCTHYECKOH JTOKTPHUHBI, MapKCHCTCKO-JICHIHCKOTO
yUEHHUsI O JeMOKPAaTHH B LEJIOM M COOTHOLICHHS 00ib-
IIMHCTBA K MEHBIIMHCTBY B YaCTHOCTH. KoMMyHuUCTHUE-
CKasi JOKTPUHA CBOJMJIACH: MYTEM KJIACCOBOH OOpBHOBI — K
CO3JaHMI0 KOMMYHHCTHYecKoro obmiecta. Ilomutuka
OOJIBIICBUKOB B MOCTPOSHUH TOCyIapcTBa, corinacHo Kos-
cturyiiun PCOCP 1918 roga, xoHIEHTpUpoOBaiach Ha
YHUYTOXKCHHAHN «...BCSKOW DKCIUTyaTaIlMH YeJIOBEKa Yey0-
BEKOM, IIOJTHOE yCTpaHEHHe IelieHus oOlIecTBa Ha KIlac-
CBI, OecromamgHoe MOJaBICHUE HSKCILUTYaTaTOPOB, YCTa-
HOBIICHHE COIMAIUCTHICCKON OpraHm3anui oOmiecTBa H
nobe/pl conpanu3mMa BO Bcex cTpaHax» [2, ¢. 29 - 48].
COOTBETCTBEHHO W peIICHUE HAIMOHAILHOTO BOIpOCa
OBUTO MTOTYMHEHO KIACCOBBIM HETISIM.

B. U. JlenHuH — pojaoHa4YaJbHUK COBETCKOM HalMO-
HAJIbHOM IOJMTHUKH, XapakTepusys Pocchiickyro uMIieputo
KaK «TIOPbMY HapoJ0B», MpHUIaBan OoJbIIOe 3HAYEHHE Ha-
IIHOHAJIFHOMY BOTIPOCY, XOTSI, B CHJIy T'OCHOJCTBYIOIIEH
HICOJIOTHH, DPEIICHHWE HAIMOHAIBFHOTO BOIPOCA CBOJU-
JIOCh K CO3JIAaHUIO OJHOPOJHBIX «COLMAIMCTHYSCKUX Ha-
uuit» tpymsamuxcs. B. W. JlenuH cuMTan, 4To JOCTHKE-
HHUE KJIACCOBBIX eI He MOXKET OBITh OCYIIECTBICHO 0e3
yueTa 0OBEKTUBHO CYIIECTBYIOIIETO B OOIIECTBE HAIHO-
HABHOTO (haKTOpa, IOJIaras, YTO 3TO MOXET MPOU30HTH
TOJIBKO IyTE€M PaBHOIPABHOTO HAIMOHAIBEHOTO TOCYIapCT-
BEHHOT'O CTPOWTENBCTBA IO TUKTATypOW MpoJieTapuara
[3, c. 82-90; 4, c. 318-320]. IIprBEp>KEHHOCTH MPUHIUITY
camoonpenenenusa B.M. Jlenun noaTBepaul B PUHATOM
Il Cpre3gom CoBetoB 26 okTs16pst 1917 r. Jlekpete o mupe.
B cBoto ouepenp, «mmpaBo HapoaoB Poccun Ha cBOOOHOE
CaMOOTIpPe/ICIICHIE BIUIOTh A0 OTICICHHS H 00pa3oBaHUsS
CaMOCTOSTEIIFHOTO TOCYIapCTBaY, «CBOOOIHOE Pa3BUTHE
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HAIIMOHAJIBHBIX MEHBIIHHCTB M ATHOTPA(QUISCKUX TPYIIIL,
HaCEJSIOMMNX TeppuTopuio Poccuny, O0NBIIEBUKH 3aKpe-
i B «/leknapanuu mpaB HapoaoB Poccum», omoOpeH-
Ho#t 2(15) Hos6ps 1917 1. CoBetoM Haponusrx Komucca-
poB [5, c. 210-216]. BaxxHoe 3HaueHNE UMEET TOT (aKT,
9T0 aBTOpOM Aexnapanuu 0su1 . B. Cranus.

OHUM U3 BaXHEUIIMX JOKYMEHTOB Hadyana XX Beka,
B OTHONICHHM MPAaBOBOIO TMOJOXCHUS HAIIMOHAIBHBIX
MEHBIIMHCTB B COBeTCKOM Poccuu, a Takke, yka3zaBIIUM
MyTh B TOCYJIapCTBEHHOM CTPOHUTEIHCTBE — HA MOCTPOE-
HUE MHOTOHAIIMOHAJIBHOTO TOCydapcTBa, sBuiach KoH-
crutyuus Poccuiickoii Coumanuctuyeckoit denepaTus-
Hoii CoBeTckoii PecrryOnmky, mpuHsATas Ha 3acemaHuu V
Bcepoccwmiickoro cpe3ma CosetoB 10 mroms 1918 rona.
Bwmecre ¢ Jlexknapanueil npaB TpyasSLIErocsl U 3KCILTyaTH-
pyemoro Hapoxma, yrBepxkaerHoit |l Bcepoccuiickum
cre3nom CoBetoB B siHBape 1918 roma, oHa cocTaBisiia
enuHbI ocHOBHOM 3akoH PCOCP. B cBoto ouepens, BO3-
JieficTBE KOMMYHHCTHUYCCKOW HJICOJIOTHH Ha TPaBOBOEC
MOJIOKEHUE HAIMOHATBHBIX MEHBIIMHCTB B COBETCKOH
Poccum otpasunocs Ha X (8-16 mapra 1921 r.) cbesze
PKII(6), KOTOpBIif KOHCTaTUPOBAJ, YTO «IIPABO HAIMOHAIIb-
HBIX MEHBIIUHCTB Ha CBOOOJHOE HAIMOHAJILHOE Pa3BUTHE
o0ecIiedeHO CaMHUM XapaKTepOM COBETCKOTO CTPOs», a
«3a/ada MapTUH 10 OTHOIICHHIO K TPYIOBBIM MaccaM 3THX
HAMOHAIBHBIX TPYIII COCTOUT B TOM, YTOOBI TIOMOYh UM
TIOJTHOCTBIO HCIIONB30BaTh 3TO OOCCICUeHHOE 3a HUAMH
mpaBo CBOOOIHOTO pa3BuTus» [6, ¢. 360-370].

31 smBaps 1924 rona Il Coezgom CoseroB Coroza Co-
Berckux Cormanuctuieckux Pecryonuk Bmecte ¢ Jexa-
panueii 06 oopazosanuu Coroza CoBerckux CoIpaincTH-
yeckux PecnyOnuk Obu1 yTBepikaeH JloroBop o6 obpaso-
Banuu Cotroza Coerckux Coumanucruueckux PecryOuik,
KoTopble BMecTe cocTaBsn OcHoBHOM 3akoH (KoHcTHTy-
o) Coroza Cosetckux Conunanuctnieckux PecryOnuk.

Ha »sToM »sTame TOCYHapCTBEHHOTO CTpPOHTEIHCTBA
OOJIBIIIEBUKY, KaK M TPEXKIE, OCHOBBIBAIOTCS, TIABHBIM
00pa3oM, Ha PacCCMOTPEHHH HAI[MOHAIFHOTO BOMPOCA,
MOTYHHSAS €ro KIIACCOBBIM IIEJIIM, a BO3MOXKHOCTH €ro
pEIIeHNs] YCMAaTPUBAIOT TOJIBKO B YCIOBUSAX TUKTATYPHI
IpoJieTapuaTa, CIUIOTHBIICH BOKPYT ce0s OONBIIMHCTBO
HaceneHus». «CBoOOy HAIIMOHAIBHOTO Pa3BUTHS HAPO-
JIOB» OHU BHUJIST TOJILKO B 00BETUHEHUH «COBETCKHX Pec-
myOnuK B OAHO COIO3HOE TOCYHAapCTBO», CUMTAs €ro
«IO0OPOBOJBHBIM OO0BEAMHEHHEM PaBHBIX HApOJIOB», OC-
TaBJISSI 38 KAXKI0H pecyOInKoil «IipaBo CBOOOIHOTO BBI-
xoja u3 Coroza». Baxxnoe mecro B Koncrurynuu 1924
rofa 3aHuMaeT TOT ¢akT, uyto LleHTpansHbIil McmomHu-
tenpHEI Komurer CCCP, 6pi1 mByxmamaTHeIM. OH cO-
crosun u3 «Coroznoro Cosera u Cosera HanumonanbHo-
creity. Coer HanmonambHOCTEH 00pa3oBBIBANICS W3
MPEJCTaBUTENICH «COIO3HBIX M aBTOHOMHBIX COBETCKUX
COIMAIMCTHYECKUX pecryOink». B pesynsrare meneHa-
MIPaBJICHHOM MOJIMTHKHN COBETCKOT'O TOCYAapCcTBa B obiac-
TH PETYIHPOBAHUS TPABOBOTO IOJIOKCHUS HAIMOHATH-
HbIX MeHbIUHCTB, B CCCP x 1933 romy Obl0 co3maHo
250 HamMOHAIBHBIX paioHOB u 5300 HaIMOHAIHHBIX
CeJIbCOBETOB, OBIIN CO3/IaHbI HAIIMOHAJIBHBIE PECITyOINKN
JUTS HEKOTOPBIX HapOIOB, KOTOPBIC JO TOTO BOOOIIE HE
MMeJU rocynapctBeHHoctH [7, ¢. 13-15].
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OuepenHBIM BaKHEHITUM JOKYMEHTOM B DETYIHPO-
BaHUHM IIPABOBOTO TIOJIOKCHHS HAIIMOHAJIHHBIX MCHbB-
muHcTB B CCCP sBunace KoHcTUTyINS, yTBEpKIeHHASL
IMocranosnennem UpesperaaitHoro VI Crezga CoseTtoB
Coroza CCP ot 5 nexabps 1936 rona.

Koncturymmus CCCP 1936 r., 3akpemmia MPHHIAI
pasromnpasus rpaxnad CCCP pa3HbIX HallMOHAJIBHOCTEH.
Cratbsa 123 KoHCTUTyUMH riacuiia, 4TO pPaBHOINpPABUE
rpaxaan CCCP, He3aBUCHMO OT MX HAI[MOHAJIbHOCTH U
packl, BO Bcex 00J1acTSX XO3SIMCTBEHHOMH, rOCyaapCTBEH-
HOM, KYJIBTYPHOW M OOLIECTBEHHO-TIOJIUTHYECKOH KU3HU
SIBIIICTCA HEIIPETIOKHBIM 3aKOHOM. Jlanee oHa 3ampernana
MpsSIMOE WM KOCBEHHOE OTpaHMYCHHE IIPaB, a TAaKXKe ycC-
TAHOBJICHHE TIPSIMBIX WM KOCBCHHBIX NPEHMYIIECTB Ipa-
J)KIaH B 3aBUCUMOCTH OT MX pacoBOW M HallMOHAJIbHOMU
MIPUHAIJIC)KHOCTH, PaBHO KaK BCSIKYIO IIPOIIOBEIb Paco-
BOM MM HAIMOHANGHOW MCKITIOYNTEIHHOCTH, WM HEHa-
BHCTH IIPEHEOPEIKEHHIS.

[ToaBoast UTOT MOKHO YTBEpIKIATh, YTO NPABOBOE T10-
JIOXKeHHsI HAIIMOHAIBHBIX MEHBIIMHCTB B Poccun B Hauane
XX Beka onpeAessioch UCXOs U3 3a1a4, CTOAIINX Tepes
MOJIOJBIM TNIPOJIETAPCKUM TOCYJapCTBOM, BO3HHUKIIHUM
[ocje TOCYAapCTBEHHO-TOJIUTHYECKUX NpeoOpa3oBaHUN
1917 roma. B pamkax 3TOro rocyaapcTBa OBUIH CO3IaHBI
HaIlMOHANBHBIC PecITyONMuKH, a HapOIbl, UCTOPHA KOTO-
PBIX HE 3Hajia TOCYJapCTBCHHOCTH, HANCISUINCH CyBepe-
HUTEeTOM U TpaBoM Beixoga u3 CCCP. Takum obpa3om B
cBOcoOpa3HOi (opMme ObLT peann3oBaH MPUHIUI MOTH-
THYECKOTO PaBEHCTBA, COTIIACHO KOTOPOMY BCE HApPOIBI H
HarmoHanpHble MeHbInnHCTBa CCCP, mony4uBiive rocy-
JTApPCTBEHHOCTh, JOKTPUHAIBHO SIBJIAINCH PaBHONPABHBI-
MH YY9aCTHHKaMHM T'OCYJapCTBEHHOTO CTPOHUTENbCTBA. B
CBA3U C JTHUM CICIMAJIBHBIX 3aKOHOB, PETYIHPYIOLINX
NPaBOBOE TMOJIOKCHUWE HAIIMOHAIBHBIX MEHBIINHCTB B
CCCP, B Hauane XX BeKa, IPOJETapCKOE TOCYAAPCTBO HE
co3aio.
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K BOITPOCY O CYBBEKTE
AIMHUHHUCTPATHUBHOI'O IIPABOHAPYIIEHUSA

Kypnux H.A. (I'® BUII)

KBamn¢pukanuss agMHUHUCTPAaTHBHOTO MpaBOHApYyIIe-
HUS TIpeoaraeT Haludue cocTaBa aIMHHUCTPATUBHOTO
MPaBOHAPYIIEHUS — JIEMEHTOB, IO3BONAIOUIUX YCTAaHO-
BUTH HaJW4HME NPH3HAKOB MPOTUBONPABHOTO BUHOBHOTO
JiesHHs WM UX OTCYTCTBHE. B cocTaB aIMMHHCTPaTUBHOTO
NPaBOHAPYIICHUS] BXOJST CIEIYIOIIUE JJIEMEHTBL: OOBEKT,
O0BEKTHBHAsI CTOPOHA, CYOBEKT, CyOBEKTHBHAsI CTOpOHa. B
OTJIMYHE OT TEOPUH CYOBEKTa NPECTYIUICHUS! B YTOJIOBHOM
TpaBe, HayKa aJMHHHUCTPATHBHO-ACIMKTHOTO IIpaBa HE BBIPa-
GoTara CTONb YETKUX, PA3BEPHYTHIX M OJHO3HAYHBIX MOJIO-
JKEHUH 0 CyOBEKTE aIMIHHCTPATUBHOTO IIPAaBOHAPYIIICHYIS.

B cootBerctBun ¢ KoAIl Pecrrybmmku benmapycs [3],
CyObeKTaMy aJIMHHHCTPATHBHOTO NPaBOHAPYIICHHUS MOTYT
OBITH (M3UYECKHE JINLIA U IOPUITIECKUE JIHLIA.

CyObeKkToM aJMHHHCTPAaTHBHOI'O IIPaBOHAPYILCHHUS,
kak otmedaeT A.B. Kpyrnos, sBisercs «inio, o61aaaro-
ee aJMUHUCTPATUBHOM NE€NUKTHOCTBIO, TO €CTh JIUIIO,
KOTOpO€ B COOTBETCTBUM C aJMHUHHUCTPATUBHO-ICIMKTHBIM
3aKOHOZATEIECTBOM MOXKET OBITh NPUBJICUCHO 32 MPaBOHA-
pYLIEHHE K aJMUHUCTPATUBHON OTBETCTBEHHOCTM» [1, c. 41].
Heckonbko nHaue ompenensieT cyObeKTa aAMHHUCTPATHB-
Horo npaBoHapywmenus A.H. KpaMuuk, oTHOCSAIIUN K 3TOH
KaTEeropuy JIMI, KOTOPbIE HEMOCPEICTBEHHO COBEPIIHIIH,
COBEPIIAIOT NPaBOHAPYIICHUE WINM YJacTBYIOT B €ro CO-
BepIICHUH. XOTs 3aTeM OH obOpamiaeT BHUMaHHE Ha TO,
4TO0 CYOBEKTOM aJIMHUHHCTPATHBHOIO IPAaBOHAPYIICHUS
MOXeET OBITh HE BCSKOE (PU3UUECKOE JIUIIO, & TOJIBKO Ta-
Koe, KOTOpPO€ HAXOIUTCA B MOMEHT COBEPILEHHS MpaBo-
HapyleHUs BO BMEHSEMOM COCTOSHHU U KOTOpOE J0C-
TUTJIO ONpEAENICHHOr0 BO3pacTa. OTH [Ba IpPHU3HAKA
(BMeHsAEMOCTD W JIOCTIIKSHHE ONpPENCICHHOTO BO3pacTa) —
00s3aTenbHBIE MPU3HAKKM AJISI KaXK/I0TO CyOBEKTa HpaBo-
HapyuieHus [2, €. 148-149].

[lo meficTBylolmEeMy 3aKOHOIATENLCTBY CYOBEKTaMHU
a/IMIHNCTPATHBHOM OTBETCTBEHHOCTH MOTYT OBITh Tpakaa-
He PecryOmuxm benapych, inma 6e3 rpakIaHcTBa M MHO-
CTpaHHbIE TpaXkJAaHe, HE OONajarolye JUMIOMAaTHYECKOil
HETIPUKOCHOBEHHOCTHI0. B OOJIBIIMHCTBE CiTy4yaeB aqMUHHU-
CTpaTWBHAS OTBETCTBEHHOCTh HACTYMAeT C 16-eTHero BO3-
pacra (ct. 4.3 KoAll), Bune uckimodenus — ¢ 14 ner. B psine
CIIy4aeB 3aKOH JOIYCKaeT U3BATHE U3 OOLIEro MpaBmiia u
yCTaHaBJIMBaeT Oosiee BBICOKHMH BO3pacT M JAPYIue ycio-
BUSI — COCTOSIHME 37I0pPOBBSI, TPYAOCIIOCOOHOCTH H T.X.,
HEoOX0AnMBIE, JUIS TOTO YTOOBI MPUBJICYD JIMIO K OTBET-
ctBeHHocTu. Hampumep, ct. 17.4 KoAll «Bosneuenue
HECOBEPIIICHHOJIETHETO B aHTHOOIIECTBEHHOE IMOBEICHUEY,
rIe cyOBeKTOM BBICTYTIACT JHIIO, gocturmee 18 mer. K or-
BETCTBEHHOCTH 3a HapyIICHHE MPaBWI BOMHCKOTO ydeTa
MOTYT OBITh NIPHBJICYCHBI JIUIITH BOCHHOOOs3aHHEBIE (¢ 18 7eT),
3a HapyIICHNE MIPAaBUI HACIIOPTHOTO PEKUMa — TOJIBKO Te
JIMIa, KOTOpBIe 00s3aHBl IMETh MAaCHOPT, HE3ABUCHMO OT
MX BO3pacTa u T.1.

B Teopunm agMUHHCTPAaTHBHO-IENUKTHOTO TMpaBa BbI-
JIETSIFOT OOLIMX U CIIENHAIBHBIX CYOBEKTOB aJIMUHUCTpPa-
TUBHBIX NpaBoHapymeHnd. K oOmuM OTHOCAT TeX, KTO

obnamaer OoOMUMHU TpU3HAKAMH (BMEHSIEMOCTh, IOCTH-
KEHHE BO3pACTa) W HE OTIMYAIOTCA CBOMM CTAaTyCOM.
K cnenmansubeiM cyObekTam, 1o MEeHHIO A.B. Kpyriona,
OTHOCSITCS JIWIA, Ha KOTOPBIX PACHPOCTPAHACTCA CTaTyC
BOCGHHOCITYXKAIIIETO, & TakKe JIMIA HAadaJIbCTBYIOUIETO U
PSIOBOTO COCTaBa OPraHOB BHYTPEHHHUX M€, OpPIaHOB
(¢uHAHCOBBIX pacciienoBanuii Komwurera rocymapcTBeH-
Horo KoHTpousisi PecnyOnuku benapyck, opraHoB u non-
paszeneHuil Mo upe3BbIYalHBIM cuTyarusiM (4. 1 ct. 4.7
KoAIl), unauBuayanbHble OpeANpUHUMATENN U I0pUIU-
yeckue auna (ct. 4.8 KoAll). JIuma, Ha KOTOPBIX pacmpo-
CTpaHseTCsA CTAaTyC BOEGHHOCIYXAIETro, a TakkKe JMIa
HAvYaJIbCTBYIOMIETO M PAMOBOTO COCTaBa OPraHOB BHYT-
PEHHHX [el, OpraHoB (PMHAHCOBBIX paccienoBaHuii Ko-
MHUTETa TOCYNapCTBEHHOTO KOHTpois PecnyOmuku bena-
pychb, OpraHoB M MNOAPA3AEICHUM IO Ype3BbIYAHBIM
CUTyaIlsIM HECYT OTBETCTBEHHOCTh 3a COBEPIICHHBIC
aZMHUHUCTPATUBHBIE TPABOHAPYIICHUS HA OOIINX OCHOBA-
Husx [1, c. 42]. A.H. KpamMHUK OTHOCHT K CHEUHaIbHBIM
CyOBEKTaM JOJDKHOCTHBIX JIMII, POJUTENed WIM JIML, HX
samensiiomux (cT. 9.4 KoAll), 4ieHOB penuruo3Hoi op-
raau3anui (4. 4 cT. 9.9), pabOTHHUKOB rOCyIapCTBEHHBIX
OpraHoB, MHOHN opraHuzanuu (cT. 9.26), KacCUpOB IOpHU-
mudeckoro jwmna (cr. 11.7), smurenroB (ct. 11.10), Menu-
LHCKUX PabOTHUKOB (CT. 16.5) u np. mu [2, ¢. 159-160].

JpyrumMu cioBaMH CIICIHAIBHBIM CYOBEKTOM aIMH-
HUCTPAaTHBHOTO IIPaBOHAPYIICHUS NPU3HAIOTCS JIMIA,
KOTOPBIM XapaKTepHBI HE TOJBKO OOIINE NPU3HAKH CyOh-
€KTa NPaBOHAPYLICHUS (BO3PAcCT, BMCHAEMOCTB), HO OHH
00JIaIatoT ¥ JOTIOJHUTENILHBIMU MTPU3HAKAMH, TOJIBKO UM
MIPUCYIIUMH, YTO MOXKET BBIPAXKAThCS B 3aHATHH OIpere-
JICHHOH JesTeNbHOCTBIO, BBIIOJHEHUEM OINpEeAETICHHBIX
TPYJIOBBIX W OOLIECTBEHHBIX (DYHKIIMH.

3HayeHne OOLIMX M CIELUUAJbHBIX MPU3HAKOB pa3-
nu4Ho. [Ipu OTCYTCTBHMM OZHOIO U3 OOIIMX NMPHU3HAKOB
UCKIIIOYAaeTCs TpPHU3HAHWE [ESHHS IPaBOHAPYIICHHEM.
OTcyTcTBHE B HEKOTOPBIX CIIydasX IPU3HAKOB CIICIH-
QJIBHOTO CyOBEKTa MOJKET MOBIHUATH JIUIIb HA KBATH(DHU-
KaIUIo IeSHUS.

JloIKHOCTHBIE JIMIA HECyT aJMHHHCTPAaTHBHYIO OT-
BETCTBEHHOCTh 332 HECOOJIIOIEHHE NpaBHi, oOecrieueHne
BBINTOJTHEHUS KOTOPBIX BXOTUT B MX CITy)K€OHbIE 00s3aH-
HocTu. Taroke pemeH Bonpoc 00 aJMUHUCTPATUBHOM OT-
BETCTBEHHOCTH BOCHHOCITY’)KAIIUX, PAAOBOTO M HAYAJIbCT-
Byromrero cocrasa OB/l ciyxammx cyza, IpoKypaTypsl 1
ap. Onu B cootBercTBHU co cT. 4.7 KoAll Pecry6muku
Benapych HecyT OTBETCTBEHHOCTH 32 COBEPIICHHE aJMH-
HHUCTPAaTUBHBIX NPABOHAPYIICHUH Ha OOIINX OCHOBAHUSX.
K ykazaHHBIM 5MIIaM HE MOTYT OBITh IIPUMEHEHBI aIMHHH-
CTpaTHBHBIC B3BICKAHUS B BHJC HCIIPABHTEIBHBIX pPadOT
WM aJMUHHUCTPATHBHOTO apecTa, a K BOCHHOCIY)KaIlM
CPOYHO BOCHHOH CITy>KOBI — IITpad.

CyOBeKkTbl aJAMHHHCTPATHBHON OTBETCTBEHHOCTH
MHOTOUYHCIIEHHBI, HO OCOOYIO TPYIIY 3THX CYOBEKTOB
COCTaBISIOT HECOBepIIeHHONEeTHHE. HecoBepuieHHOIET-
HUH — 3T0 (pU3HUYECKOe JHII0, KOTOpOe Ha JIeHb COBEp-
IIeHUsS aJIMUHUCTPATUBHOTO IpPaBOHAPYIIEHHS HE IOC-
TUTIIO Bo3pacTa BoceMHasnatu Jyet. Ct. 4.6 KoAIl Pec-
nyonukn benapych 3akperuisieT OTBETCTBEHHOCTh HECO-
BEPIICHHOJIETHUX: aJIMUHUCTPATUBHAS OTBETCTBEHHOCTH
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HECOBEPIICHHOJETHUX HACTYIaeT B Bo3pacte oT 14 mo 18
JIET, COBEPIIMBIINX aIMHHUCTPATHBHBIC IpaBOHApPYIIE-
Hus. Ha HEX HEe MOXKeT HamaratbCs aIMUHHCTPATUBHOE
B3BICKaHME B BUJC aJIMHHICTPATUBHOTO apecTa, a Ha He-
COBEPIICHHOJIETHUX B Bo3pacTe oT 14 no 16 et He MOTyT
HaJIaraThCs TAK)KE aIMUHICTPATUBHBIC B3BICKAHUS B BUIC
mrpada (3a UCKIIOYEHUEM CilydaeB, KOrJa OHH HMEIOT
CBOU 3apabOTOK, CTUNICHAMIO U (MJIM) NHOH COOCTBEHHBIN
JIOXOJ1) WM MCIpaBUTENBHBIX paboT. Ha HecoBepiueHHO-
JIeTHUX B Bo3pacte oT 14 mo 18 yer MoxeT HajaraThes
aJIMUHHCTPAaTUBHOE B3BICKAHUE B BHZE NPEILyNPExICHUS
HE3aBUCUMO OT TOTO, MPEAYCMOTPEHO JIU OHO B CAHKIIMU
crate OcobeHnoi gactu KoAIl.

B cr. 4.8. KoAIl pecniyomuku benapycs 3akoHOmaTeH
OTIpeNeHy MOPSAIOK M YCIOBHS NPUBJICUCHUS K aJIMUHU-
CTPaTHUBHON OTBETCTBEHHOCTH HHIWUBHAYAJIHHOTO MpE.-
MIPUHUMATEIS U IOPUAMYECKOTO JINIA:

— (usmdeckoe U0 TOMJECKUT aJAMUHHCTPATUBHON
OTBETCTBECHHOCTH KaK HMHAMBUAYaJIbHBIA INpEIIpPHHUMA-
TeNb, €CIM COBEpIICHHOE aJIMUHHCTPATUBHOE NpaBOHA-
pYLICHHE CBSI3aHO C OCYILIECTBIAEMON UM IpeANpPHHAMA-
TENbCKON NEATENBHOCTBIO M MPSAMO MPEIYCMOTPEHO
cratbeil OcobenHoit yactu KoAIl. B atom ciyuae mpu-
BJICUCHHE WHINBHUIYaIbHOTO MPEATNPUHUMATEINS K aIMU-
HUCTPATHBHOW OTBETCTBEHHOCTH WCKIIIOYACT HAJIOKCHHE
Ha HEro aJMHHHCTPATHBHOTO B3BICKAHWSA, IPEIYCMOT-
peHHOTO TOM ke cratheil Ocobennoit yactn KoAIl mis
(pU3UIECKOTO JIHIIA;

— IOpUANYIECKOE JTUIIO MOXKET HECTH OTBETCTBCHHOCTH
TOJIBKO 32 aJMUHHCTPATUBHBIEC MIPABOHAPYIICHUS, IPAMO
npeaycMoTpeHnsie craThsiMu OcobenHoit yactu KoAlIl.
Hanoxenne aiMUHHCTPATUBHOI'O B3BICKAHHS Ha IOPHUIU-
YecKoe JIMII0 He OCBOOOXKIaeT OT aJAMHUHHCTPATUBHOU
OTBETCTBEHHOCTH 3a JJAHHOE NpaBOHApYIIEHHE BUHOBHOE
JIOJDKHOCTHOE JIUIO IOPUINYECKOTO JIMIA, PAaBHO KakK U
MpUBJICUCHIE K aIMHUHHCTPAaTHBHOH OTBETCTBEHHOCTH
JIOJDKHOCTHOTO JIMIA IOPHIUYECKOrO JIHIa HE OCBOOOX-
JTaeT OT aJIMHHUCTPATUBHOW OTBETCTBEHHOCTH 33 JaHHOE
MIpaBOHAPYIICHHE IOPUAMICCKOE JIUTIO.

Takum 06pazoM, HCXOI U3 JyXa M OYKBBI aIMHHHCTpA-
TUBHO-IeMUKTHOTO 3aKkoHa (KoAIl Pecryonuku Benapycs),
K CcyObeKkTaM aJMHHHCTPATHBHOTO IIPaBOHAPYLICHUS
JIOJDKHBI OBITh OTHECEHbI (hPM3WYECKHEe JIUIa, IOpHUIHde-
CKHe JTUIIA U MHIUBHUIyaJbHbIE IPEIIPUHIMATEINH.
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OCHOBHBIE ACIIEKTBI ITPEJJOCTABJIEHUSA
NHOCTPAHHBIM I'PAYKIAHAM
N JIMIIAM BE3 I'PA’)KIAHCTBA YBEXHUIIA
B PECITYBJIMKE BEJIAPYCH

Junuenxo AM. (M® BHUII)

IIpaBo Ha rpa)aaHCTBO — 3TO OCHOBHOE W3 IIpaB 4e-
noBeka. ['pakaaHCcTBO — 3TO 0c000€ MPABOBOE COCTOSHHE
4esioBeka U rocynapctsa. OHO ABISIETCS OCHOBaHMEM IS
OIpeieNeHus MPaBOBOIO cTaTyca 4eJoBeKa B HEM HaIpsi-
MYI0 3aTparuBaeT MpPOLECCHl peaau3aliy >KU3HEHHBIX
raHoB mogei. B Pecrry6nmke bemapycs BeipaboTaH ueT-
KU [IPaBOBOM MEXAaHU3M B INPENOCTABICHUU MHOJUTHYE-
ckoro yoexnma. JIroasM, OKa3aBIIMMCSI B TSDKEIIOM IIO-
JIO)KEHWH, Hallla CTpaHa TOTOBA MPEAOCTaBHTH CBOIO IIO-
Momrs. bobpunckuit H.A. u WBanoB [I.B. ormeuator ToO,
YTO «EKETOJHO COTHHU THICAY YEIOBEK BBIHYKJICHBI TOKH-
JIlaTh CBOM JIOMa, CIAacasich OT NpecIe0BaHUMN, BOCHHBIX
KOH(JIMKTOB, aHTPOIOTEHHBIX KaTacTpo() M CTUXUIHBIX
oenctBuid. OcTaBjacHUE OOBIYHOTO MECTa >KHTEIIbCTBA,
HCXOJl M3 CBOEH CTpaHbl M OMACHOCTh IPECIICAOBAHUS B
Cllydae BO3BpALICHUA B Hee, OTCYTCTBHE IPABOBOM 3aIlfu-
TBI CO CTOPOHBI T'OCYAAPCTBA I'Pa’KAAHCKOH IPHHAICHK-
HOCTH, UICTOYHHKOB JIOXOJIa U CPEACTB K CYIIECTBOBAHUIO —
BCE 3TH (HaKTOPBI OMPEALIAIOT 0c000 ySI3BUMOE MOJIOXKE-
HUE JFo/IeH, IMeHyeMBIX OeskeHmaMm» [1, c. 18].

B cBotro ouepens ['ypur A.B. moscuser, uro neduHu-
st «OexeHeI BHepBble Oblna copmynupoBana B 30-e
roabpl XX Beka. Ilog OexeHIIeM MOHMMAJIOCH JIMIIO, BBI-
HYKIEHHOE NOKHMJaTh TEePPUTOPHUIO CBOEr0 rocyAapcTBa
KakK >KepTBa HACWIMA JIMOO B Cllyyae, €CIM I'OCyIapCTBO
HE TPeJIOCTaBIISIET €My CBOEH 3amuThl [2].

HHocTpaHer], a Taroke WIEHBI er0 CEMbBH (32 HCKITIOUCHHEM
HMHOCTpAHIIEB, HE JOCTUTIIMX BO3pacTa BOCEMHAILATH JIET,
KOTOpBIE HE TIPUOOPEITH IeeCIOCOOHOCTh B TIOTHOM 00BbEMe
B COOTBETCTBMM C 3aKOHOJATEJILCTBOM PecmyOumku
benapycp), W3bsBUBIIME >EJIaHWE XOIAaTalCTBOBATH O
NPE/IOCTaBIICHUN CTaTyca OEXeHIa, JOIOJHUTEIbHON
3amuThl WK yoexxuma B Pecrrybsimke benapycs, 00s3aHbI
JUYHO WJIM 4epe3 yNOJHOMOYEHHOTO MpPEACTaBUTENS 00-
pPaTUTBCS ¢ MHCBMEHHBIM XOJAaTaiCTBOM O MpeJoCTaBiie-
HHM cTaryca OeXeHIIa, JOTOJHUTEILHON 3allUThl Wik yoe-
xuia B Pecrnyonuke benmapycs no ¢opme cornmacHo npu-
JoXkeHHto 1 B cooTBeTCTBUM co cTatheil 31 3akona Pec-
nyonuku benapyce ot 23 ntons 2008 rona «O mpemocTtas-
JIEHUW MHOCTPAHHBIM Tpak/laHaM M JIMIaM Oe3 TpakaHCTBa
craryca O€XeHIa, JOTIOJHHUTEIFHON 3alUThl, YOeXxuIa u
BpeMeHHOI 3aiuTH B PecrryOimke bemapyceb.

Bonoror B.B. orMeuaer, 4To B OTHOLIEHUU HHO-
CTpaHIla, HE JAOCTUTIIEr0 BOCEMHAALATHIETHErO BO3pac-
Ta, HE COCTOSIIEro B Opake u npuOsIBIIEro B Pecyonuky
Benapyce 6e3 compoBOXXIeHHS 3aKOHHBIX MpPEICTAaBUTE-
JIeH, JKEeTaroIero moyiyants yoexwuiie B Pecryonuke be-
Japych, OpraH BHYTPEHHUX JIeJ IT0 MECTY €r0 BPEMEHHOTO
npeOBIBaHMS MITH BPEMEHHOTO TPOXKUBAHUS COCTABISET aKT
00 oOHapyKeHUH OpOIIIEHHOTO peOeHKA U HE3aMEeITUTELHO
HAaIpaBJIsieT JaHHOTO HECONPOBOKIAEMOTO HECOBEPIICHHO-
JIETHETO MHOCTPAHIA M YKa3aHHBIA aKkT B OpraH ONEKU W




MOTIEYNTETBCTBA TI0 MECTY HAXOXICHHS HECOMPOBOXKAAEMO-
TO HECOBEPIIEHHOJIETHEr0 MHOCTpaHIa [3].

Mapteiaenko T.B. ccputaeTcst Ha G€IOpPYyCCKOro y4eHOTro
H. B. Bamromko, KOTOpPBI BBEINENSET CHEIUPHICCKYIO
TPYHITy NpaB MHOCTPAHHBIX I'PaKIaH M JIUI 0e3 rpakaaH-
CTBa (XapaKTEPHBIX TOJBKO A JAHHOW KAaTETOPHH JIHIY).
K BebIlIeyka3aHHO# rpynie npas cleqyeT OTHECTH: MPaBo
NPEOCTABIICHUs cTaTyca OeXEHIa, JOMOJHHUTEIBHON 3a-
IIUTHI, BPEMEHHOW 3aIlUThI, yOEXKHUINA, TPaBO Ha BCTYILIE-
HHE B TPXAAHCTBO, IPABO JUIJIOMaTHYECKHX M KOHCYJIb-
CKHX TpeJICTaBUTEJIeH MHOCTPaHHBIX I'OCYIapCTB Ha 00Jia-
JIaHUE OIPECICHHBIMH MPUBHIETHSIMU U UMMYHUTETAMU
[4, c. 309].

TakuM 00pa3zoM, HMpOM3BEAs NAHHOE HCCIECIOBAaHHE
MOXHO YTBEP)KAATh, YTO TPAKAAHCTBO SIBISIETCS CYILECT-
BEHHBIM ()aKTOPOM B BOIIPOCAX MPENOCTABICHUS TTOJIUTH-
geckoro yoexuma. B Pecrybnmke Benmapyck paspabotan
MPaBOBOHW MEXaHM3M IO peaM3aliy OMOIIN HHOCTPaH-
HBIM Tpak[JaHaM M JunaMm 0e3 rpaskAaHCTBa, JIFOIIM KO-
TOPBIM IO TOW WM UHOW NPUYMHE NPUILIOCH IOKUHYTh
CBOIO CTpaHy. JlaHHBI BOIPOC PEryaHpyIOT psij HOpMa-
THUBHO-TIPABOBBIX aKTOB, a TaKXke 3Ty cdepy paccMaTpu-
BalOT U MPOU3BOJAT aHAJIN3 HAYYHBIC NCATCIIN. JIJ'IH I10-
psiKa peanu3aliyl IOJHOTHI 00beMa IpaB, CYIIECTBEH-
HBIM 3HAUCHHWEM BBICTYNACT OTHECEHHE HHOCTPAHIA K
JWLaM, TIOJyYMBIIMM IIPaBO Ha IIOCTOSHHOE IPO>KHBaA-
HHE, BPEMEHHOE IIPOXXMBAaHKE, WIN BXOXJICHHE €r0 B Ka-
TETOPHIO JIHL, BPEMEHHO NpeOpBatomux B PecmyOnmke
Benapyce. HeoOxomummMo OTMETHTh, YTO HMHOCTpPaHHBIC
rpaxkaaHe, KOTOpble MOJYYWIA pa3pelieHre Ha MOCTOsH-
HOE NpOXXKMBaHKE B HAllleil cTpaHe, UMEIOT HauboJee NIu-
pOKuit 00beM TpaB ¥ CBOOOJI, UX MTPABOBOE TIOJIOKEHUE B
Gonpliel cTeneHW MPUOIIKEHO K MPAaBOBOMY IOJOXKe-
HUIO TpaxknaH PecnyOnuku benapyce.
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JAYXOBHOCTbH U OKOJIOI'MYECKOE
ITPABOTBOPYECTBO

JIyboeckuit B.E. (FHII)

Hy)KHO TNPpU3HATDb, YTO B HACTOALIECE BPEMSI YCIOBCUCCTBO
MEpEeIKUBACT ABA KpHU3HUCA: ,HyXOBHLIﬁ M SKOJIOTHYECKHUH.
PO)K,HCHI/IG YCJIOBCKA — aKT MpUPObl, a IPHU PEIIUTUO3HOM
noaxonaec — TBopua. HOI[O6HO TOMY, KaK YC€JIOBCK pOXKaa-
€TCd Ha CBET C FOHOBOﬁ, pyKaMH, HOramMu, pa3ymomM H

CepaIeM, TaKk OH poXkaaeTrcss M cBoOOMHBIM. CocTosTHHE
CBOOOBI peasn3yeTcst uepe3 CyObeKTUBHBIC TIpaBa, KOTO-
pBIe YKa3BIBAIOT HANPaBICHUS U (DOPMBI HCIIOIB30BAHMUS
CBOOOIBI.

B Koucrurymmu Pecydnmku benapych ycTanoBieHo,
YTO KaKIBIA MMEET MpaBO Ha ONAroNMpHATHYIO OKPY)Karo-
myto cpeny [1,c.14]. OHO BKIIOYAaeT MpPaBO OTIAEILHOU
JIUYHOCTH WJIM TPYII TPaXKIaH Ha y4acTHe B BhIpaOOTKE
9KOJIOTHYECKOH MOJIMTHKH, a 3TO MPEAIONAracT HOJIHOTY U
JIOCTOBEpHOCTh  dKOJIorHdYeckol uHpopmaimu. Kaxmoe
rOCYJIapCTBO JIOJDKHO OXPAHSTh CBOMX TPaKAaH U peliaTh
BCE MaJIble U KpYyITHbIE MPOOJIEMBI, KACAIOIINECS IKOJIOTHH.
W xaxaplil rpakIaHUH CBOETO roCyapcTBa JODKEH OXpa-
HATH IPUPOLY.

DeHOMEH <«OKOJOornieckas WHPOpPMAanus) BKIIOYACT
MIOWCK, TIPOM3BOICTBO, MOJyUYCHHE, Iepenady, coop, oo-
paboTKy, HAaKOIUICHWE, XpaHEHHe, PACIpPOCTPaHCHUE U
(wmm) mpenocTaBiieHIe WHPOPMAIUK O COCTOSHHUU OKPY-
JKaIoIIeH cpenbl, BO3JCHCTBUSIX HAa Hee M Mepax Io ee
OoXpaHe, 0 BO3JEHCTBUAX OKPYKAIOIIEH Cpelbl Ha 4eno-
BEKa, COCTaB KOTOPOH OIpPEJEIeTCsl 3aKOHOAaTeIbHBIMU
aKTaMH U MEXIyHapOJIHBIMH JOTOoBOpamMH PecryOiuku
Benapyce, nonp3oBaHue 310l MH(MOpMALMEH U ee 3aluTy,
IpuMeHeHne WH(GOPMAIIMOHHBIX TEXHOJIOTHI B 00BEME,
TpeOyeMOM MEIsIMH U 3aJadyaMi pean3aliy YKOJIOTHde-
CKOM ()YHKIIMU TOCYHapCTBA.

TocynmapcTBo depe3 3aKOHBI 3aKpeIUIsIeT MpaBa U CBO-
0O0IIBI TPaXKIIaH, ¥ TOT/Ia OHHM CTAHOBSATCS MEPOH BO3MOXKHO-
TO, T.e, OOPEeTAIOT TPAaHHIBI J03BOJICHHOTO. [I0oKa ermme IKo-
JIOTUYECKOE 3aKOHOMATENILCTBO CIa00 CBSI3aHO C COBPEMEH-
HbIMU COLIMAJIbHO-O9KOHOMHWYCCKUMH MpPOLICCCaMU. TaK, HY-
JKITAFOTCSI B TEOPETHYECKOM pa3paboTKe BOMPOCH! 00 00BeMe
9KOJIOTUYECKOTO PEryJIMpOBaHUS B OTPACIEBBIX aKTaX H
00IMX 3aKOHaxX, 0 HOpMax HpsiMoro AeiicTBus. O6 oTBETCT-
BEHHOCTH 3a IOCSATaTEeNIbCTBA Ha KOJOIMYECKYIO Oe3omac-
HOCTh. [IpaBo rpakgaH Ha OIArONPUATHYIO OKPYXKAFOITYIO
cpeny (3KOJOTHYECKYI0 0€30MacHOCTh) SBISCTCS KOHKPETH-
3aIeil OCHOBHOTO W HEOTHEMIIEMOTO TIpaBa dYellOBEeKa Ha
*m3Hb. [IpaBo Ha IKOJOTHYECKYIO 0E30MACHOCTH O0NiamaeT
a0COITIOTHOW HPAaBCTBEHHOI IIEHHOCTHIO [2, ¢.37].

Okonoruveckass WHPOpMaIus, B KOHEYHOM HTOTE,
UMeeT He TOJIbKO 9KOJIOro-MH(POPMaLMOHHOE 3HaYeHHE, HO
U SBJSIETCS. HEOOXOJMMOW MPEANOCHIIKON IIeJIeHanpaB-
JICHHOTO PETYJIMPOBaHMSI TOCYapCTBOM LIMPOKOTO Kpyra
HUJICOJIOrHYCCKHUX, COIHMAJIBHBIX, 3KOHOMHWYCCKHX W HHBIX
nporeccoB. [103TOMy OTCYTCTBHE SKOJIOIMYECKOW HH-
¢dopmarmu, THOO €e HEeMOJIHOTa, HEeCBOCBPEMEHHOCTB,
HEIOCTOBEPHOCTh, HAa HANI B3TJAI, MOTYT paccMaTpH-
BaThCs KaK yrpo3a HAIlMOHAJIHHOH 0€301macHOCTH.

B ycioBusix pa3BuTHs WHPOPMAIMOHHOTO OOIIECTBA,
OIMPOKOE PACTIPOCTPAHCHHE TIONy4YaeT  AKOJOTHYecKast
sTHKa. PyKoBOJICTBYyIOMIEECS €10 TpaskIaHCKOe OOIIECTBO,
BBICKa3bIBAETCS NMPOTHB MOTPEOUTEIILCKOTO 00pa3a KH3HH,
TpeOyeT MOBBICUTH HPABCTBEHHYIO M IOPHIMYECKYIO OTBET-
CTBEHHOCTb 3a BpeJl, NPUUMHEHHBIN NPUPOAE, NpeaJlaraet
BBECTH IKOJIOTHYECKOe 00ydeHHe 1 BOCIIMTAHKE, IPU3bIBa-
€T O0BEAMHUTD YCUIIHS T10 3aIIUTE OKPYKAIOIIEH Cpebl Ha
6a3e MIMPOKOTO MEXKAYHAPOIHOTO B3aUMOICHCTBUSL.

Bwmecre ¢ aTumM, B TOM umcne, u [lpaBocnaBHas LiepkoBb,
CO3HAIONIass CBOIO OTBETCTBEHHOCTh 3a CyAb0y Mmpa,
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rIy0oKo obecrokoeHa TmpoOieMaMu, TIOPOKIAEMBIMHU CO-
BpEeMEHHOW uuBHIM3anMend. BaxkHoe MecTo cpeau HUX
3aHUMAIOT 3KoJormdeckue npobiemsr. [locmencTBus sKko-
JIOTHYECKOTO KpU3WCa OKa3alMCh OOJIC3HEHHBIMH HE
TOJIBKO JIJISI IPUPOJIBL, HO W U YeJIOBEKa, HaXOMSIIETOCS
C Hel B OpraHWYecKOM enWHCTBE. B pesynpraTe 3emurst
OKa3ajach Ha IOpore ro0aJIbHOM IKOJIOTMYECKON KaTa-
ctpodst [3].

DKoJloru4eckue IpoOJeMbl HOCST, IO CYIIECTBY, aH-
TPOTIOT€HHBIN XapakTep, OyAy4d MOPOKIECHHBIMH YeJo-
BEeKOM, a He npupopoil. [TostoMy oTBeT Ha MHOrHe BO-
IIPOCHI, MOCTaBIECHHBIE KPU3UCOM OKpY>Karolled cpessl,
COIICP)KUTCS B UEIIOBEUECKOW ITymie, a He B cdepax dKo-
HOMUWKH, OFOJIOTHH, TEXHOJIOTHH WM TTONUTHKH. [Ipupo-
Ila mpeoOpakaeTcsl WM MOTHOHET He caMa 1o cebe, HO
[I0JI BO3JIEHCTBUEM 4e€OBEKa. Ero ITyXoBHOE COCTOSHUE
UTpacT PemIaonIyl0 pojb, MO0 CKa3bIBaeTCSI Ha OKPY-
JKalollel cpele Kak IpU BHEIIHEM BO3JCHCTBUU Ha Hee,
TaK U MPHU OTCYTCTBUU TAKOTO BO3ACUCTBUS.

CremyeT COrnacuThbes € TE3UCOM, YTO B COBPEMEHHOM
o0IIecTBe YeJI0BeK MoJUac TepseT OCO3HAHUE JKU3HH KaK
napa boxus, a MHOTrA Jake caM CMBICH OBITHS. Y 4elno-
BEKa, JIeATEIbHOCTh KOTOPOTO JYyXOBHO HE OPHEHTHPOBa-
Ha, TEXHUYECKasi MOIIIb, KaK MPaBUIIO, TIOPOXKIAET YTOIH-
YecKre HaJEKAbl Ha Oe3rpaHIMYHBIE BO3MOXXHOCTH Yelo-
BEUYECKOTO pa3yMa M Ha cumiy mporpecca. [lomHoe mpe-
OJIOJICHHE PKOJIOTHYECKOTO KPH3HCa B YCIOBUAX KpH3HCa
JIyXOBHOT'O HEMBICIUMO| 3 ].

Heobxomimo oObemvHEHHE YCHIMI TOCYApCTBa, TPaK-
JIAHCKOTO OOIIECTBA, PEMTHO3HBIX OpraHH3alvi 110 U3MEHe-
HMIO B3aMMOOTHOIIICHHI! YeJioBeKa 1 MpHpoIpl. BaxkHas pois B
9TOM TIpoLiecce MPHUHAUIEKUT KOJIOTHUYECKOMY BOCITUTAHUIO
rpaxaaH. Bocrivranue B IMPOKOM CMBICTE CIOBA — 3TO IIPO-
LIECC U Pe3yNIbTAT Pa3sBUTHS JIMUHOCTH TI0J] BO3JIECHCTBHEM Iie-
JICHATIPABJICHHOTO 0OYUEeHUS 1 BOCITUTAHHUSL.

Uro ObI 3k0NOTHYecKoe oOpa3oBanue OBLIO He Oecrmod-
BEHHBIM, 00s3aTEITFHO HY)KHO (DOPMUPOBAHUE IKOJIOTHIECKOTO
cozHaHus. Llenp sKonormgeckoro Bocuranus — GopMupo-
BaHME OTBETCTBEHHOTO OTHOIICHUS K OKpYXaloIIeH cpere,
KOTOpast CTPOUTCS Ha 0a3e 3KOJIOTUIECKOTO CO3HAHMSL.

YcnoBreM Takoro oOydeHHS M BOCIIUTAHHS BBICTYIIACT
OpraHu3aLys B3aUMOCBS3aHHOM HAy4HOM, HPaBCTBEHHOM,
[IPAaBOBOH, ACTETUYECKONW U IPAKTUYECKOW AEATEIbHOCTH,
HANpaBJICHHONM Ha W3y4YeHWe M YIy4IIeHHE OTHOIICHHUII
MEXK/Ty 4eJIOBEKOM U npupooil. Kpureprem hopmupoBanms
OTBETCTBEHHOTO OTHOIIEHHS K OKpYXKaIoIIel cpere SBisieT-
csl HpaBCTBEHHAs 3a00Ta 0 OyIYIINX MOKOJICHHUSX.

BbUI10 BBIABIICHO, YTO BOCITUTAHHE B IIHMPOKOM CMBICIIC
CITOBA pacCMaTpUBACTCS KaK OOIIECTBEHHOE SBIICHHE, TIepe-
Jlavya COIMAIFHOTO OIBITa OJHOTO TIOKOJICHHS JIFOJCH Apyro-
My. OmHaKo, MpUpomHas cpella He MEHee YeM COIYM, CO-
JICPXKHT B ceOe Pa3BUBAOIINI, BOCITHTHIBAIOIIII TIOTCHITAA,
peanmzanysi KOTOPOTo, YCJIOBHO TOBOPSI, IPOMCXOIHUT IPH
TIOCPEIHIIECTBE COLIIyMa, HO ¥ B MPOIECCE MHANBHIYAIBHO-
TO B3aUMOJEHCTBHS JITYHOCTH C IPHPOJHBIM OKPYKEHHEM.

[Iporece 3KOIOTHYECKOTO BOCIIUTAHHSA — 3TO MPOIIECC
9KOJIOTH3AINH JTUIHOCTH, (POPMHUPOBAHNE €€ KaK HOCHTE-
7 ONPENENIEHHOTO THMa KyJIbTYphl B3aMMOACHCTBHS C
OKpY’Karomien cpeno (MpUpoIHON U CONUAIBLHON, CAMHUM
c000i1) Mo BO3ACHCTBUEM Pa3IMYHBIX (DPAKTOPOB OKPY-
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XKaromeld cpeapl (BKIIIoUas IeJieHANpaBlIeHHBIA TIearo-
THYECKHHA MPOIIECC) U BHYTPEHHEH MPUPOIHI YEITOBEKA.

[Ton skomormyeckoil KyabTypol Mbl IOHMMAaeM 4YacTh
o6mreit KynbTypsl. OOImee TpeacTaBIeHre 00 SKOIOTHIeCKOI
KyJIbType KOHKPETH3HpYeTCs Ha KaKIOM JTare Pa3BHTHSA
JIMYHOCTH OTIPeIeTICHHBIMA TIOKA3aTeISIMH, 9YTO 00YCIIOBICHO
TICUXOJIOTUYECKIMHU OCOOCHHOCTSIMU BO3pacTa. YPOBCHb pa3-
BUTUS SKOJIOTHYECKON KYJIETYPHI BBICTYIIACT, TAKUM 00pa3oM,
B Ka4eCTBE KPUTEPHUS SKOJIOTHYECKOTO BOCIIUTAHHUS.

[ToHsITHE SKOJIOTHMUECKON KYJIBTYPhl — KOMILJIEKCHOE,
pacmpoCTpaHsIoNIeecss Ha BeCh CIEKTP B3aMMOOTHOIIE-
HUW 4YeJloOBEKa C OKpYXKarolleld Cpelodl M NMPOHU3BIBAIO-
mee BCIO JIMYHOCTHYIO CTPYKTYpY. DTO HMOHSTHE, BKIIO-
garomee B ce0st 1 Oepe’kHOe, OTBETCTBEHHOE OTHOILICHHE
K OKpYXKaloIeMy MHUpY, U JTI000Bb K MIPHUPOIE U pAl APY-
THX TOHATHHA, KOTOPbIE HEOTHOKPATHO BBIABHTAINCH KaK
EJTH SKOJIOTHIECKOTO BOCITUTAHUS.

DKOJIOTHYEeCKOe BOCIHTAHHE He camorens. ['ocynap-
CTBO, TPAXKIAHCKOE OOIIECTBO U PEIUTHO3HBIC OpraHm3a-
YUY JOJI’KHBI OG'I)GILI/IHI/ITI) CBOM yCHJIMA Ha OCHOBE MPUH-
IIUTA, COTJIACHO KOTOPOMY TIOJIOKUTENBbHOE H3MEHEHHUE
B3aMMOOTHOIICHUI YeNOBeKa M TPUPOJBI CBSI3aHO CO
cTpemJieHHeM oO0IIecTBa K JIyXOBHOMY BO3POKIEHHIO,
geMy, 0e3yCIOBHO, IPU3BAaHO CIOCOOCTBOBATH Pa3BUTHE
nHpopMannoHHoro obmectBa B Pecrrybnuke benapycs, n
B KOHCYHOM WTOTe, NPUHATHIO ONTUMAIBHBIX HOPMO-
TBOPYCCKUX PEIICHUH B JaHHOU cdepe.
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IMPABOBOE PET'YJIMPOBAHHUE CTATYCA
CYJIEN B PECITIYBJIMKE BEJIAPYChH

Maupko E.H. (I'® BUII)

B Pecrniyonuke benapych cyapu SIBISIOTCSI HETIOCPEICT-
BEHHBIMH HOCHTENIIMH cyaeOHoi Bmactu. [l ee Hamie-
KaIlleTo OCYIECTBICHUSI OHM HaJIeNIeHB COOTBETCTBYIOLITUM
MPaBOBBIM cTaTycoM. Iloj craTycoM cCyapu MOHMMAOTCS
[paBa ¥ COLMAJIbHOE TIOJIOKEHHUE CyJIeN Kak IMpe/icTaBUTesNen
TOCYJapCTBEHHBIX OPraHOB, OCYLIECTBISAIOIIMX B CTpaHEe
cynebHyro Biacte. CTaTyCy CyAed MPHUCYIH TaKHe YepThI
KakK eJIMHCTBO CTaTyca M He3aBUCHMOCTH CYJIEH.

Cypnetickas ciryxx0a B Pecrrydnmke bemapych sBisercs
Pa3sHOBHIHOCTBIO TOCYNApCTBEHHOM CITy>KObI, Hapsimy c
JIETYTaTCKOM, TPOKYPOPCKOH CiIyx00i ¥ ammapaTHOM
(unHOBHHMYBEH) ciTy)00i. DTO OmnpezseseHo B cT. 7 3akoHa
Pecriy6immku benapyck «O rocynapcTBeHHOH ciyxOe B
Pecniybnuke benapyce», onpenenstomei chepy AericTBrs
3akona [1].

Bynydn pa3HOBHIHOCTBIO TOCYAApPCTBEHHON CITY»KOBI
Pecniybnmuku benapycsk, cyaeiickas ciyx0a peryaupyeTcst
ocoOsiM 0Opa3oM. B mepByro odepenap — 6a30BbIM 3aKo-
HOM PecnyOnuku benapych «O rocynapcTBeHHOH ciryx0e




B Pecniy6nmke bemapycb» (manee — 3akoH o rocynapct-
BEHHOH ciyx0e). OmHako 3THM 3aKOHOM YCTaHOBJICHO
MPaBHJIO O TOM, YTO HAa OTHOILICHUS, CBSI3aHHBIE C MOCTY-
IUICHHEM, TPOXOXKICHUEM, IIPEKPAIIEHNEM ToCyqapcT-
BEHHOW CITyOBI INPHUMEHHUTENHFHO K OTICIBHBIM KaTero-
pUAM TOCYOApCTBEHHBIX CIIyKaIUX, OOYyCIOBICHHBIE
crnemudukoil MX NpoPecCHOHATBLHON IeATeNbHOCTH, HE
YpEryJIMpOBaHHBIE HMHBIM 3aKOHOJAATEIbCTBOM, PacHpo-
CTPaHSIOTCS HOPMBI CIEHUAIBHBIX 3aKOHOAATEIbHBIX
aKTOB, 3aKPEIUISIOIINX UX IIPABOBOM CTaTyc.

B ortHomenun cyneit takoit akt — 310 Konekc Pec-
ny6nuku benapyck o cymoyctpoiicTBe u craryce cyxaei
o1 29 mrons 2006 r. (manee — Koxgekc) [2]. CooTHomeHne
3akoH 0 TocymapcTBeHHOW ciyxOe m Komekca MOXHO
MPEICTAaBUTh CIeIyomuM obpa3zoM. OOmme BOMPOCHI,
OTIPEICTAIONINE CYACHCKYIO CIIy)KOy KaK pasHOBHAHOCTh
TOCYapCTBEHHOM CIyXObI, yperylInpoBaHsl 3aKOHOM, a
0CcoOeHHBIE, KAaCAIOMIMecs CICHU(PUKN CYACUCKOW CITyX-
651, — KogekcoMm.

3aKoH periaMeHTHpyeT 0OIe BOMPOCH OpraHU3auu
TOCYJIAPCTBCHHOW CIyXKOBI, 3adera CTaxa CyACHCKON
CITy>kOBbl B JIpyrue BUJBI TOCYIapCTBEHHOH CIIy>KObI, cTa-
JKMPOBOK M TOBBIIICHUS KBATU(UKAINK, 00LIIHMX TpeOoBa-
HUH K KaHIWZAaTaM, KOTOPBIE JIOTOJIHSIOTCS CIEIHAIbHbI-
MH TpeboBaHMAMH, n3noxeHHBIMH B Konekce u ap. To
€CTb, TTOPSJIOK IPUMEHEHNUS 3aKOHOAATENBCTBA TAKOB, YTO
€CIIM OTIENbHBIC OTHOIICHHS HE yperynupoBaHbl Konek-
COM, TO JEHCTBYIOT MOJIOXKEHHS 3aKOHA O TOCYJapCTBEHHON
ciyx0e. DTo MpaBUIIO Takke BBITEKaeT u3 cT. 66 Konekca, B
COOTBETCTBHHU C KOTOPOIl YCTAHOBJIEHO, YTO CYy/bsI SIBIISETCS
TOCY/IaPCTBEHHBIM CITY)KalllM, ¥ Ha HETO PacHpOCTPaHsIeTCs
JieiicTBIE 3aKOHA O rOCYIapCTBEHHOM CITy»KOe.

B otnensHeix HOpMax Kopnekca mpsiMo yka3bIBaeTcst
Ha HEOoOXOIMMOCTh NPHMEHEHHs IIOJIOKEHUH 3aKkoHa O
rocynapCTBeHHO# ciry:x0e. B wactHocth, B cT. 108 1 109
Konekc mpsMo OTCBUIAET K BBHIIICYKa3aHHOMY 3aKOHY B
OTHOIIEHUN pEryJIMPOBAaHHUS BOIPOCOB YCTaHOBIICHUS
OTpaHUYEHUN AJs CyJed NpU HECEHUM CYACHCKON CIIyXK-
661 u orcraBke. CieoBaTeNbHO, K YKa3aHHBIM OTHOIIE-
HUSIM ITPUMEHSIOTCS TOJIBKO HOPMBI 3aKOHA O TOCYapCT-
BEeHHOH ciryxoe [3].

K KaHaugaTaM Ha JOJIKHOCTH CYJbU NPEABABIAIOTCA
o0mmue TpeboBaHUS KaK KO BCEM TOCYAapCTBEHHBIM CITy-
JKalMM: Halnmuue rpaxaaHctBa PecnyOnuku Benapycs,
3HaHHME TOCYAAPCTBEHHBIX SI3BIKOB (PyccKOro u Geiopyc-
CKOTr0), HaluMuue oOpazoBaHMA, OmbITa paboTel. OmHAKO
o01mue TpeOoBaHMs, B TOM YHCIIE OTHOCHUTEIBEHO 00pa3o-
BaHMS U OIbITA pabOThI, KOHKPETU3UPYIOTCS CIIEIYIOIINM
obpazom B Konekce. TpeOoBaHus K KaHAUIATY HA JOJIK-
HOCTh CyAbH cyna obmier ropucmuknuu (ct. 76—80 Ko-
JieKca): HUINYNE BBICIIETO I0PUANIECKOT0 00pa30BaHUs C
npucBoenneM kBanudukanmun «fOpuct» n (umm) «fOpuct
CO 3HAaHHUCM DJKOHOMHMKH), HAJIINYHUC CTaxa pa6OTBI 1o
CIEUHUATIBHOCTH (IOPUANYECKON IO CIEeNUAIbHOMY Tie-
peuHI0) He MeHee Tpex Jjert [4, c. 119].

Kpowme toro, Tpebyercs moctimkeHnue 25-1eTHero Bo3-
pacra, He COBEpLICHHE I[OpOYalMX MOCTYIKOB, claya
KBaJ’[I/I(i)I/IKaHI/IOHHOFO OK3aMC€HaA, MNPOXOXKIACHUEC CTaXH-
POBKH H, B Cilydae HEOOXOIMMOCTH — CIIEIIMAIBHOM MOoJ-
roToBku. boiee xecTkue TpeOoBaHMS K CTaxKy pabOTHI

TIPEIBIBIAIOTCA K CyABsIM Ooliee BBICOKHMX CYIEOHBIX HH-
CTaHILIMH, a TaKkxe K npeaceaarensiM cynoB. s cyneit Kon-
cruryionHoro Cyma Pecnybnuku Benmapych mpemycmoT-
PEHBI CIIEAyIOIIHe CIICNHaIbHBIE TPEOOBAHWS: HAIMUIE
BBICIIIETO IOPUIMYECKOr0 00pa3oBaHMs, PHUHAIIESKHOCTE K
BBICOKOKBATM(DUIIMPOBAHHBIM ~ CICIIHACTAM B 00IacTH
npaBa, HaIMYKE, KaK MPaBWIIO, YYCHOH CTEreHn W 00iaja-
HHUE BBICOKMMH MOpalibHBIMU KauecTBamH (cT. 73 Konekca).

VYcraHOBNEH TpeneNbHbIH BO3pacT MNpeObIBaHUS B
JIOJDKHOCTH CYJIbU, KaK ¥ JUIsI BCEX TOCCiysKalux, — 65 Jier,
a 4 cyzaeit BepxosHoro Cyna u Koncturynuonsoro Cyna
Pecriyonuku Benapych 6ornee Boicokuii — 70 siet [2].

YuuteBasg cyOcuauapHOCTh npuMeHeHHs Komekca u
3aKoHa O TOCYIapCTBEHHOW CIykOe, IpH IpueMe Ha Cy-
JEHCKyI0 CITyKOy aHAIM3UPYIOTCS TaK)Ke OCHOBAaHUS IS
OTKa3a B IIPHEME Ha TOCYAapCTBEHHYIO CITyKOy, Mpemy-
CMOTpeHHBIE cT. 33 BhIMIeHa3BaHHOTO 3akoHa. OmHAKO
pAa yKa3aHHBIX B 3aKOHE OCHOBAHUH OXBATHIBAIOTCA IIe-
peYHEeM OrpaHMYEHHH ISl 3aHATHS JOJDKHOCTH CYJIbH,
Jpyrue e MOoJyIekaT OLEHKEe. JTO Takhe OTpaHUYEHUs,
KaK HaJIu4yue OJM3KOro pOJICTBA UM CBOMCTBA C rocyaap-
CTBCHHBIM CJTy’KallluM, €CJIN UX cny)Ke6Ha>1 ACATCIBbHOCTD
OylIeT cBs3aHa C HENOCPEJCTBEHHOH MOJAYMHEHHOCTHIO
WM TTOKOHTPOJIBHOCTEIO OJHOTO M3 HUX IPYTOMY; Ipe-
CTaBJICHHE 3aBEIOMO HEJAOCTOBEPHBIX CBEACHUH, HEOOXO-
TUMBIX U 3aHATHS TOCYIApCTBCHHOW MOJDKHOCTH; He-
MpeJCTaBICHAE NEKIapalid O JO0XOJaX W HMYIIECTBE
WA YMBIIUIEHHOTO BHECCHUS B ACKIAPAIUIO O JOXOAaX U
AMYIIECTBE HETONHBIX JTHOO HEAOCTOBEPHBIX CBEICHHIA;
YBOJBHEHHUS 3a CHUCTEeMaTHYeCKOEC HEUCIOJIHEHHUE CIy-
XKEOHBIX 00s3aHHOCTEH 0e3 YBa)KUTENBHBIX NPHYHH, IO-
SIBJICHHE Ha paboTe B COCTOSIHMM aJIKOTOJIGHOTO, HAPKOTHYE-
CKOTO MJIM TOKCHYECKOI'O ONbSHEHHUS, a TakKe 3a pacluTHe
CITMPTHBIX HAITMUTKOB, HOTPEOICHIE HAPKOTUYECKHUX CPEJICTB,
TICUXOTPOITHBIX BCIIECTB, HX aHAJIOI0OB, TOKCHYCCKUX
cpercTB Ha paboueM MecTe U B pabodee BpeMs 0 UCTCUCHHUS
JIBYX JIET CO JTHS YBOJLHEHHUS 32 TAKHE ACHCTBUS H JIP.

B omimume 0T rocymapcTBEHHBIX CITYKAaIUX, C CYAb-
SIMA KOHTPaKT HE 3aKJII0YaeTCs, Ha YTO MPSIMO yKa3bIBa-
eTcsa B 3aKOHE O TOCYNapCTBEHHOW ciryxkOe. OTaenbHbIe
rpynnbl OTHOLIEHUH NpH MPOXOXKIECHUU CyAEeHCKOH
CITy’>KOBI perfiiaMeHTHPYIOTCA HCKIIounTeNnsHO KomekcoMm.
D70 cnpaBeUIMBO, B YaCTHOCTH, B OTHOILEHUU aTTECTa-
mn cyneil. Kogekcom ycTaHaBIMBalOTCS CBOM IpaBHIIA
€€ MPOBEACHUS, OTJIMYHBIC OT IMpaBuJI, IPEAYCMOTPEHHBIX
3aKOHOM O TOCYIapCTBEHHOH Cily)kOe M CHelHaIbHBIM
VYxazom Ilpesnnenra Pecnyomuku bemapycs. Komexcom
TaKXke MPEeIyCMOTPEH OCOOBIH MHCTHUTYT MPHOCTAHOBIIE-
HUs (BO30OHOBIICHHS) TOJHOMOYHHA CyIbU. Y CTaHOBJICH
0COOBII IOPSAIOK MPEKPANICHUS CYACUCKAX TOTHOMOYHH.

[onmpiToKMBas BEIMIEH3IOKEHHOE CIEIyeT MPHU3HATH,
YTO OYyAyYH Pa3HOBUIHOCTBHIO TOCYIAPCTBEHHON CITYXKOBI,
cynefckas ciryx0a peryimpyercsi ocoobiM o6pazom. OHa
pernameHTupyeTcst 6a3oBbiM 3akoHOM PecmyOnuku be-
napyck «O rocynapcTBeHHOU ciyx06e B PecryOnuke be-
Japych», a TaKXkKe CIEIUATbHBIM 3aKOHOJATEIbCTBOM —
Kogmexkcom Pecny6mmkn Bemapych o cymoycTpoicTBe H
craryce cyned. OTMedaeTcst TEHASHIMS YCWICHHS POIU
CIIEIAIBHOTO 3aKOHOJIATEIbCTBA B PETyJIMPOBAHHUU CTa-
Tyca CyJbH.
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COLUAJIBHO-KYJIBTYPHBIE ACIIEKTbBI
B /KUBHEJEATEJIBHOCTH I'OPOJ10B
C MATJEBYPI'CKUM ITPABOM

Mucapesuu H.B. (I'® BHUII)

[Honyuenue roponamu Benukoro kuspxectBa JIMTOB-
CKOTO TpHUBMJIEEB Ha Marae0yprckoe IpaBo O3HAYajIo
HOBBI 3Tall B )KU3HU TOPO’KaH, BKJIIOYast U HOBBIE TTOAXO-
ZIbl B PErYJIUPOBAaHUU PEMECIEHHON U TOPrOBOM JEATENb-
HOCTH, a TaKkKe B PELICHUH BOIPOCOB COIHAIBHON Ha-
MIPaBJICHHOCTU. PeMECIeHHUKM MONYyYWIM NpaBO cO37a-
BaTh peMeciieHHbIe OpaTcTBa (LIEXH), ONMPEEeNSITUChH Mpa-
BWJIA U CPOKH IIPOBEJCHHUS SPMapOK M NPABOBOH CTaTyC
MHOCTPAHHBIX KYIILIOB IIPH TOPTOBJIE TOBAPOM B KOHKPET-
HOM TOPOJE, 3aKPEIUIIINCH 0053aTEIbHBIC MEPOTIPHATHSA,
KOTOpBIE JIOJDKHBI OBITH IPOBEICHBI B TOpPOAE H T.II.
B meHTpe BHUMaHUS OPraHOB YIIPaBJICHHUS TOPOAOB C Ma-
re0yprcKuM NMpaBoM HAaXOMINCH TaKXKe BOIIPOCHI COITH-
AIBbHO-KYNBTYPHOTO IJIaHa (HampuMep, peiurust u oopa-
30BaHKe). OCTaHOBHUMCS JIMIIb HA HEKOTOPBIX acleKTax
JIaHHOM MPOOIEMBI.

1. B npuBmiesx Ha marzneOyprckoe mpaBo CoaepKa-
JIUCh TIOJIOKEHHSI O CO3JJaHUU OPTaHOB YIIPABJICHUS U Ccyla
(MarucTpar) M 0 JOJDKHOCTHBIX JIMIIAX Marucrpara (BOMT,
JIaBHUKH, OYpMHCTPBI, paaisl). [IockonbKy Ha TEppUTOpHH
Benukoro kusbxectsa JlutoBckoro enie B XV B. cTapanuch
HE JIOMYCTUTh CTOJKHOBEHHH Ha PEIIMIMO3HOH IOYBE, TO B
aKTax Ha CaMOYIpPABJIECHHE CTAIM 3aKPEIUIITHCS COOTBET-
cTByromue mnojoxkenus. Hanpumep, B npusuiee [lononky
Ha MargeOyprckoe mpaBo 1498 r. GbLTO 3amMCcaHO: «IBajl-
alp pajell, IOJIOBHHY 3aKOHY PUMCKOT0, a JPYTYIO MOJI0-
BUHY rperkoroy. [Ipusuneir MormieBy 1577 1. pasperman
MEIIaHaM «IIIKOJIy XPBICI[IaHCKYH0 30ynoBatu U (yHIOBa-
TH» (HET yKa3aHUi Ha KaTOJMUYECKYIO, IIPABOCIABHYIO MIIH
yHHaTcKyt0). [lo Hamemy MHEHHIO, TAKUM 00pa3oM PyKO-
BojcTBo BKJI mbITanocs peanu3oBaTh NPUHLUI BEpOTEp-
ITUMOCTH Ha OEJIOPYCCKUX 3EMIISIX.

2. INocne JlroOnuuCcKON yHMM 1569 T. «penurnozHoe
paBHOBecHE» OBUIO HAPYIIEHO: IPUBUIIETHPOBAHHON peIu-
ruei Oblia oOBsIBIEHa KaTOJIMYECcKas, YTO HETaTHBHO CKa-
3aJ70Ch Ha JKM3HEHHOM yknajae MmemaH. B 1640 r. B maru-
ctpar T. bpecrta moctynmia kanoba OT 1exa CalnoKHHUKOB
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MPaBOCIaBHOTO BEPOUCIIOBEAHNS Ha HACHIBCTBEHHOE
MPUCOEANHEHNE MX K IIEXy Cal0KHUKOB KaTOJINYECKOTO
BEPOUCIIOBEIAHMS: «MBI HW3/1aBHA, COIJIAaCHAa OOBIYAI0
r.bpecra, BbIIONHAEM Bce MOBUHHOCTH, HANPaBJICHHbBIC HA
OIaroycTpoicTBO Topoa, KOCTEIOB U IIEPKBEi. A yKa3aH-
Hble JMna (Calmo)KHUKM KaTOJIMYECKOTO BEPOHMCIIOBEA-
HUS). ..OCMEJIMINCH, OOMaHyB €. K. BeJI. Hallero MHJIOCTH-
BOTO Tocyaapsi, MOJIyYUTh pa3pelleHne MPUCOeIMHUTh Hac
K cebe» [1, c. 324]. Oanako B 1641 r. koposs Bragucnas
IV u3naer nekper 06 00ObEIMHCHUH CATIOKHUKOB U KOXKCB-
HHUKOB — KaTOJINKOB ¥ ITIPAaBOCIIAaBHBIX — B OJUH Lex. OT-
BETYHKH (IIPaBOCIIaBHBIE) OTHBIHE «00s3aHbI 1aBaTh BOCK B
T0JIb3y YHUATCKOM LEPKBH U KATOIMIECKOTO MPUXOICKOTO
KOCTENa; B CIy4ac CMEPTH KOTro-TuOO W3 YICHOB IEXa,
TIPaBOCIIABHBIC WICHBI I1€Xa «IOJDKHBI NPHHAMATh yJacTHE B
MOXOPOHAX M MEPHOAMIECKNX 3ayHOKOIHBIX CITy)k0ax, a pas-
HBIM 00pa30M COBMECTHO TIPOBOJUTB TENO YCOIIIETo KaTOMIKa
B KOCTeJ JIMOO YHHUATCKYIO TIEpKOBb» [2, ¢. 325 — 326]. Ycra-
HaBJIMBAJIOCh, YTO YIPABJIEHHE LIEXOM JIOJDKHO OBIJIO OCY-
IIECTBIIATHCS BCE-TAKU UICHAMU-KaTOJIMKAMH, a IIpaBo-
CIIaBHBIM 3allpeIlanoch MPOBOIUTE COOpaHus 6e3 MpUCYT-
CTBHUA KaTOJIMKOB II0J] YTPO30M HaKa3aHUsl.

Ho taxoil kateropuueckuii HoaAXo1 K peLICHUIO PeIu-
THO3HOTO BONPOCAa MOT' BBI3BaTh HEJOBOJBCTBO MPaBO-
cnaBHoro HaceneHus. [loaTtomy B nekpere ObUIH 3aKpen-
JICHBI TIOJIOKCHHMS, NIPU3BAHHBIC CHU3UTH «PEIUTHO3HYIO
Harpy3Ky»: BO-TICPBBIX, «CTapIiMe B I€Xax» JOJKHBI
n30MpaThcs HAa MAPUTETHOW OCHOBE (IOJIOBHHA M3 dJje-
HOB II€Xa KaTOJMYECKOTO BEPOHMCIIOBEAAHHS W MOJOBHHA
U3 IPEYECKOro BEPOMCIIOBENAHMsD») O€3 yIIeMIICHHS KOTO
OBl TO HU OBLIO; BO-BTOPBIX, CTOPOHBI MPH YIPaBICHUN
L[EXOM IYOJINYHO U YaCTHBIM 00Pa30M He JOJDKHBI «yKO-
pATH JpYyr JApyra», «HE OCMENHBAJIHMCH COMPOTHUBIISTHCS
3TOMY PELICHHIO, COXPAHAS MUP U COTJIacue IO Yrpo3oi
wrpaday» [2, c. 326].

3. Bonpocs! 06pa3oBaHus penaanch B TOPOJax ¢ Ma-
re0yprcKiuM MpaBoM IIyTeM MOJIYYSHHsS pa3pelieHus Ha
oTkpbiTHe Ko B 1590 r. memane r. bpecra monyunnu
paspemeHne OTKPBITh MIKOJY: «METH IIKOJY CBOIO BOJb-
HYI0 MECKYIO ITOCHOJIUTYIO... Ky CINACeHUIO M YHTAHUIO
cioBa 6oxwus». Ho Obuta oroBopka: 3Ty HIKOJY MEIIaHe
JIOJDKHBI TTOCTPOUTH 3a CYET COOCTBEHHBIX CPEACTB «IIPH
1epkBu cobopHOi» [3, ¢. 327].

Curmzmyna [T B 1592 r. moxanoBaia MUHCKOMY TIpa-
BOCJIaBHOMY OpaTCTBY IpaMOTY Ha CTPOMTENILCTBO 0OJIb-
HHIIBI ¥ IIKOJIBL: «II03BOJISIEM MEITaHOM MecTa MEeHBCKOTo 3a
CBOU TICHS3HM BJIACTHBIC, BOAIYT IPEMHOXEHBS CBOETO,
IITUTaNb 3 JiepeBa 30y0BaTH M TaM JIIO/EH BCSKHX, OT
naHa 6ora Xopo0oI0 1 YJIOMHOCTSIMH HaBEKOHBIX METH.
Taroke «UIst HAyKH JI€TOK MaJIbIX IIIKOJTy METH» YTOOBI YUHUTh
MHCHMY «TPEYECKOMY U pycckomy» [4, ¢. 331 —332].

TakuMm 06pazom, HapsLy ¢ SKOHOMHIECKUMH M TOJH-
TUYECKHMH BOIIPOCAMH, MarucTpaT, Kak OpraH yrpasJie-
HUS ¥ CyZla B TOPOJaxX ¢ MarjaeOyprcKiM IpaBoM, B IEJISIX
obecrieyeHns MPaBONOPSIKA JTOJDKEH OBUT pasperars u
KOH(IMKTBl COLMAIbHO-KYJITYPHOH HANpaBiIeHHOCTH.
Yarie Bcero 3To OBUIN Pa3HOTIIACHS MEXKAY KaTOINKaMHU
IIpaBOCIaBHBIME (TT0cie JIF0OMMHCKOW YHUH) BBUAY TOTO,
yro B Peun Iloconuroii npuBmiIerny qapoBajiuch mpen-
CTaBUTEJIIM KaTOJIMYECKOTO BEPOWCIIOBENaHUs (M B
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MOJINTUYCCKOM, W B DKOHOMHYECKOM, M B COILIMAJIbLHOM
chepax xm3um). OOpaszoBaTesbHAs TOMUTHKA ObUTa Ha-
NPaBJICHA HA «TIOBBIIICHUE TPAMOTHOCTH HACEJICHUS», XOTS
IIKOJIBI CO3aBAJINCH MPU PEITUTHO3HBIX YIPEKACHHX.

[IpaBocrmaBHBIe TOpOICKHE OparcTBa (B OOJBIIMHCTBE
CITy4aeB 3TO OBUTM peMeciIeHHBIE OOBEANHEHHS) HE TOIBKO
MPOTHUBOCTOSIM KATOJIMYECKON SKCIIAHCHH, HO U OBLIN ICH-
TpaM¥ TPOCBEIICHUsI (OTKPHIBAIM W COJCPXKAIM IIKOJIBI,
OOJIBHMIBI, 3aHUMAJIMCHh OJIATOTBOPUTEIBHOCTHIO). MOXKHO
MPEIONOXKHNT, YTO UMEHHO TOpoJia ¢ Marie0yprcKum rnpa-
BOM CTaJI LICHTPaMH CBOEOOPa3HOM T'OPOJICKOH KYJIBTYpBL.
He cnyuaiiHo Gopnba NMpOTHMB TOpojacKHX OpaTcTB cTajia
CTPaTErMYeCKUM HAIPaBICHHEM B paMKax paclpoCTpaHe-
HHS KaTOJINYECTBA Ha OCOPYCCKHUX 3EMIISIX.
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CTAHOBJIEHUE U PA3BBUTHUE TEOPUN
PA3JIEJIEHUS BJIACTEM

Muxaiinosa O.A. (I'® BUII)

TeopeTnueckue M NPAKTUYECKUE HCTOKM HNPHUHLHUIA
pasnenenus Biacteil Haxoastcs B JlpeBHed ['peumun u
JpeBHem Pume. AHanu3 moIUTHYECKUX CTPYKTYp U (popm
npaieHus [lnatoHom, ApucroreneM u APYTUMH aHTHY-
HBIMH MBICTUTEISIMA HOATOTOBHII IOYBY JUII 0OOCHOBA-
Hus 9TOro mnpuHuuna B 3m0xy IIpocsemenus. MoxHO
YTBEpKIaTh, 4YTO TEOPHs pa3felieHHus BiacTeil Oblna pas-
paboTaHa HECKOJIBKUMH HCCIICAOBATECISAMHI IOJUTHKH:
uyes BHICKa3bIBAIACh APUCTOTENEM, TEOPETUICCKH ObLIA
pasBuTa u obocHoBana J[onoMm JlokkoMm (1632-1704 rr.), B
KJIACCHYEeCKOM BHJIe OHa Oblia pa3zpadorana Lllapiem Jlyn
Monrteckbe (1689-1755 rT.) 1 B ee coBpeMeHHO popme —
A. T'amumibronoM, JIxx. Maauconom, [[x. Jxeem.

Ee renesuc cBsizaH C BO3HMKHOBEHHEM Oyp)Kya3HBIX
MOJIMTUKO-TIPaBOBbIX Teopuil B Ay B X VII B. u, npexne
Bcero, ¢ umeneM J[x. Jlokka. B cBoux mpousBeneHusx, B
gacTHOocTH «O rocymapcTBe», OH pa3lIeNui TocynapcT-
BEHHYIO BJIACTh HA 3aKOHOJATENBHYIO, HCIIOTHUTEIbHYIO
M COIO3HYIO. 3aKOHOJATeNbHas BIACTh TPHHAIJICKUT
MapJIaMeHTy, H3/A0IeMy 3aKOHBI, WCIOJTHHUTENIBHAS —

KOPOJII0, KOTOPBIH 00ecreunBaeT NCIIOTHEHNE 3aKOHOB, a
TaK)Ke OCYIIECTBISIET COIO3HYIO ((enepaTUBHYIO) BIACTh,
T.€. PEIIaeT BOMPOCHl «BOWHBI U MHUPA», MEXIyHapOIHbIC
otHomeHus [ 1, c. 164]. OmHako y HETO TEOpHs pa3leICHUS
BJIACTEN — yUEHHE O CONOJUMHEHUH BJIACTEHN B TOCYAAPCTBE,
CO3/IaHHOM OOIIECTBEHHBIM JOTOBOPOM, TZI€ 3aKOHOIATEIIb-
Hasl BJIACTh JOJDKHA OBITH BEPXOBHOM M BCE OCTaJIbHBIC BJla-
cTH mouuHeHb! ed. Kitaccuyeckyro GpopMynmmpoBKy aaHHast
Teopus nosryyuna B tpyaax HI.-J. MoHnTeckbe.

MoHTeCcKbe UCXOAUT U3 MPUHIMIA pa3feleHus Tpyaa
B IIPOILECCE OCYILECTBIIEHHS BIACTH B rOCY1apcTBE, KOTO-
poMy IpUAAETCs MOIUTUYECKUH cMBICH. «B Kaxxiaom ro-
CyAapcTBe, — MUMIET OH, — €CTh TPH POJIa BIACTU: BIACTh
3aKOHOJATENbHAs], BIACTh HCIIOJHHUTEIbHAS, BEHAOIIas
BOINIPOCAMHU MEXIYHApOIHOTO IpaBa, M BIACTh UCIIOIHU-
TeJIbHAsA, BENAIOIAasl BOIPOCAMU IIpaBa TIPaskHaHCKOTO)
[2, c. 68]. Paznenenne BiacTeil B pacCMaTpHBaeMON TEO-
pUM — HE TOJBKO MOJUTHIECKOE pasZeieHHe TPyZa, 3a-
KpeIUICHHOE B KOHCTUTYLUSX, HO U pacHpezeseHue Bia-
CTH MCXKAY pPa3JUYHbIMU COLHAJIBHBIMU CJIOAMH, OTpa-
JKarolee CJIOXUBIIEeecs WX cooTHomueHue [2, c¢. 107].
CBoOoiHOE TOCYIapCcTBO, IO MOHTECKbE, TEOPETUUECKH
JOJDKHO OCHOBBIBATHCA Ha MPUHIOUIIAX pa3AacjICHUS BJia-
CTEH, B3aMMHOTO CIICpKMBaHMS BJIACTE OT IIPOM3BOJIA,
pacIipeseneHs BEPXOBHOM BIACTH MEXIY PasTMIHBIMU
COIMAIBHBIMH CJIOSIMU OOIIECTBA.

BriepBrie coeanHEeHNE 37IEMEHTOB TEOPHUH Pa3AEICHUS
BJIACTeH B 3aKOHE MOMBITAIIMCH OCYIIECTBUTH B IOPHIHIECKOM
akTe «oTipl KoHcTuTyImm» 1787 r. B CILIA. CnoBamu: «MBl,
Hapont CoemuHeHHbIX 11ITaToB...» OHM HPOBO3MJIAILIANM €rO
CYBEpPEHUTET IyTEM paclpefereHusi MOJIHOMOUYUN opra-
HOB rocynapcTBa (KOHTpecca, Mpe3uieHTa U MOJUYUHEH-
HBIX €My MUHHCTPOB, CYZOB) BBOJMIN OpPraHU3allMOHHO-
MIPaBOBOE pa3feicHHE BJAcTei, COIPOBOXKIAS €ro CHCTe-
MOH «CJIepKeK U MPOTUBOBeCcOB» [3, ¢. 100].

Bo BTopoii nonosuHe XX B., B CBSI3U C IPOTUBOCTOSI-
HHEM KalUTATUCTHYECKOH M COIHAINCTHIECKOW CHCTEM
o0IecTBa JOMHUHUPOBAIN COOTBETCTBEHHO Ba ITOJX0Ja
B TPaKTOBKE TEOPUH Pa3JICIICHUH BIIaCTEH.

B commanucrnyeckol NOKTpHWHE TpaBa 3TO HAIILIO
CBOE BBIp@KCHHE B YTBEP)KAEHHH, UTO TONbKO CoBeTam
JACIYTAaTOB MPUHALJICKUT TIOJTHOTA FOCy}IapCTBeHHOﬁ
BJIaCTU, a APYIrU€ OpraHbl ABJIAIOTCA OpraHaMu yIHpasjie-
HUA, OpaBoCyAus, HUCIOJIHUTCIBHO-PACIIOPAAUTCIBHBIMA
OopraHamMu rocyaapcTBeHHoH BiacTu. ColuanucTHyeckoe
rocyJapCTBEeHHOE (KOHCTUTYLHMOHHOE) TPaBO HCXOAMIIO
U3 TOTO, YTO B CHJIy ITPOBO3IJIAILIEHHOTO ITOJHOBJIACTHUS
CoBeTOB Bce OCTaJbHBIC OPraHbl MPSIMO WM OIOCPENO-
BaHHO (hopmupyrorcsi CoBeTamMu (MCKIIIOUYEHHE JIeJIAI0Ch,
HarpuMep, Ul HapoAHBIX CYAOB, W30MPABIIMXCS TPax-
JlaHaMM), TTOJYYal0T CBOM MOJIHOMOYHSI HEMIOCPEICTBEHHO
WM B KOHEYHOM cueTe oT COBEeTOB, IOAOTYETHBI U TO-
KOHTPOJIbHBI UM.

MHol noaxon K pa3liefieHHuI0 3aKOHOJATeIbHOM, uc-
MTOJTHUTEIBHON 1 CyeOHON BIACTH CIIOKMIICS B 3alaTHON
HayKe KOHCTUTYLMOHHOIO IpaBa. B 3amagHoi NOKTpUHE
OpraHaMM rocyJapCTBEHHOM BJIACTHU SIBISIOTCS JIUILB OC-
HOBHBIEC ICHTPAJBHBIC OpTraHbl rocyaapcTBa, INpUIeM HE
TOJBKO TIPEJCTABUTENbHBIE. 3aKOHOAATEIbHAs BIIACTh
TIPUHA/UIEKUT TApJIaMeHTy (110 HEKOTOPBIM KOHCTHUTYIMSIM —
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COBMECTHO C TPE3UACHTOM WIM MOHApXOM), HCIOJIHH-
TeNbHAas — NPE3UICHTY M IIPABUTENBCTBY, CyAeOHas —
CyZiaM, BO3IJIABIIACMBIM BBICIINM CYACOHBIM YUPEKIACHUEM.
OpraHaMy BIACTH CUUTAIOTCS TaKKe MPEICTABUTEIN He-
KOTOPBIX OpTaHOB IIEHTpa Ha MecTax (TyOepHaTOpHI, KO-
MHCCapHl, TPEe(eKThI), KOTOPHIE BIpPABE OCYIIECTBIATH
KOHTpPOJIb 32 BBIOOPHBIMH MECTHBIMH OpTaHaMH CaMo-
yrpaBieHus (110 aHIJIOCAKCOHCKOMY TIPaBY JIOJKHOCTHBIE
JMIa W3 IEHTpa Ha MECTa He Ha3HadaloTcs). MecTHbIe
BBIOOpHBIE OpraHbl O0IIEH KOMIIETEHIMH (TOXKE HEPEeIKO
Ha3biBaeMble COBETaMH) pacCMaTpPUBAIOTCS HE Kak opra-
HBl BJIACTH, HO KaK OpPraHbl MECTHOTO CaMOYIpaBIICHHS
(momrmo CoBeTOB Ha MecTax M30MPAIOTCs MHOTIA HEIo-
CPEACTBEHHO TpakKIaHAMH HEKOTOPBIC APYTHE MOIKHO-
ctHble nuna). CliegoBaTeNbHO, pedb WACT B 3TOM CiIydae
O pa3feNeHHH BIACTEH TONBKO MEXIy NEHTPaIbHBIMU
opraam (C OTMEYEHHBIM BBIIIE UCKIFOUYCHHUEM), TIOCKOIb-
Ky MECTHBIe OpraHbl (KpoMe Ha3HAYCHHBIX LCHTPOM) IPH
JITAHHOM TIOJIXOZIC BJIACTH HE MMEIOT, XOTs Ha JieJe HEpeIKo
0011a7at0T OOJIBIIMMH MOTHOMOYMSIMU [4, ¢. 81].

B COBPCMECHHBIX KOHCTUTYIIUAX 0OBIYHO TOBOPUTLCA O
TpeX BJACTSX, OJIHAKO B HEKOTOPBIX IOCYAapCTBaxX opra-
HHU3alMOHHO-TIPaBOBas CTOPOHA pPaccMaTpPHBAaEMOi KOH-
nenuuu noasepriach Moaupukammam. HOpuamdeckas
TPAaKTOBKA M TPAKTHKA Pa3E]CHUs W EIWHCTBA BIIACTH
nperepriena cBoM m3MeHeHus. C OJHOW CTOpPOHBI, Kak
OTMEYaJoCh, BO3POCIO YHUCIO «Biactei». C apyroi —
YTBEp’KAanach TEHICHIUS K X B3aHMONPOHHKHOBEHHIO.
B cdepy mapmaMeHTCKOTO 3aKOHOATEIFHOTO BEPXOBEHCTBA
BMCHIMBAIOTCA BEPXOBHBIC W KOHCTUTYIIMOHHBLIC CYAbl
(BriepBbIe OOBSBICHUE CYIOM 3aKOHAa HEKOHCTUTYLHOH-
HBIM H, CJICZIOBATENILHO, HENEHCTBYIOIIUM COCTOSIIOCH B
CIIIA B 1803 r.). Bo ®panuuu, HaunHas ¢ 1958 r., a 3a-
TEM U B psijie (hpaHKOSA3BIYHBIX CTPaH, B TOM YHCIE CO-
LUAJUCTHYECKOH OpPHEHTALMH, 3aKOHOJATENIbHAs BIACTh
MapJIaMeHTa MOJBEPIIach OIPAaHWYCHHAM (OH MOXKET W3-
JlaBaTh 3aKOHBI TOJBKO IO ONPEACICHHOMY KPYTy BOIPO-
COB, IO OCTAJIBHBIM (PAKTHYECKH 3aKOHOAATEIHCTBYET
UCTIOJTHUTENIbHAS, TaK Ha3blBaeMas peryiaMeHTapHas,
BJIACTbh: NPE3UAEHT, NPaBUTEIBCTBO, MUHHUCTPHI). B Wta-
yuu o Koncrurynuu 1947 r. 3akoHOIATENbHbBIE MOJHO-
MOYHSI BCEr0 COCTaBa IMapJiaMeHTa MOT'YT OCYIIECTBISTh
€ro MOCTOSIHHBIE KOMHCCHH. Bo MHOTHX Ppa3BUBAIOIIUXCA
CTpaHax IJaBa rocyaapcTBa» (MOHapX, NMPE3UIEHT) CUH-
TAeTCsl WICHOM MapJiaMeHTa, NMPE3UJCHTHl UMEIOT NPaBO
BETO I0 OTHOILIEHHIO K 3aKOHAM W O0JIQJAl0T HOJIHOMO-
YUAMH M3/1aBaTh JEKPET-3aKOHBI JIa)Ke BO BPEMs CECCHU
napJaMeHTa. YTOMSHYThIe (paHIy3CKHEe KOMITapaTHBH-
CTBHI, aHANM3HUPYsA NpakTuKy BemukobOpuranmm, OPL,
WTanum 1 HEKOTOPBIX IPYTHX CTpaH, OTMEYA0T MHOTHE
SIBJICHUS], HapylIarolmue NOKTPHUHY pa3JIeNICHHs] BIacTel
(coBMerieHne MaHJaTa MHHHCTPA W TapiaMeHTapus,
Ha3HA4YeHHE IPE3UJCHTOM 4YIICHOB BEPXOBHOIO Cyja,
YTBEP)KJCHUE BEpPXHEH ManaThl IMapJIaMEeHTa MHOTHUX
JOJIDKHOCTHBIX JIMI] HMCIIOJTHUTENILHON BJIACTH M llp) H B
CJIOM MPUXOOAT K BBIBOAY, YTO HH B OJIHOﬁ 3 CTpax,
PAaCCMOTPEHHBIX UMHU, TOKTPUHA Pa3aACIICHUA BJacTeH B
«4MCTOM» BHJIE HE OCYIIECTBISIETCS: KHM3Hb HapyllaeTr
paBHOBecre HMHCTUTYTOB. COBpEeMEHHbIE 3allaJHbIE yde-
HBIE-KOHCTUTYILIMOHAIMCTB HEPEAKO OTKa3bIBAIOTCS OT
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TIOHSITHSI pa3/IeJICHNs BIIACTEH, 3aMEHSIA €ro yKa3aHueM Ha
TpU QYHKIMH TocyaapcTa [5, ¢. 162].

Urak, 3a 1Ba C MOJOBUHOM CTOJIETUSI TEOPUsI pa3jesie-
HUS BJIACTEH W TIPAKTHKA €€ MPUMEHEHHS II0/IBEPTIIHCH
TaKAM KOPPEKTHUBaM, KOTOpPBIE CTaBSIT BOIPOCHI O BO3-
MOJKHOCTH U IIYTSX €€ OCYIIECTBIMOCTH.
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O HEOBXOJMMOCTH BBEJJEHHUA
B BEJIAPYCHU JOJI/KHOCTH
YHOJHOMOYEHHOTO 11O ITPABAM
YEJIOBEKA

Ilacmyxoe M.H. (BHII)

B HacTosmiee BpeMs HHCTUTYT YHOJIHOMOYEHHOTO IO
npaBaM 4esioBeka umeercs Oonee yeM B 100 rocynapcrsax.
B omHux cTpaHax 3TO IOKHOCTHOE JIMIIO HMEHYETCS
ombyncmenom (IlIBenmsi, Hopeerus, Bemsrus, Ounmnsan-
mus), B Apyrux — menauaropoM (DpaHmws), B TPEThUX —
MapJIaMEHTCKUM YIOJIHOMOYCHHBIM (BennkoOpuTanus), B
YETBEPTHIX — YIOTHOMOUYCHHBIM IO IIPaBaM 4YesioBeKa (BO
MHOTHX €BpOTIEHCKUX cTpaHax u crpaHax CHI').

OCHOBHBIM HaIlpaBJICHUEM JESTEILHOCTH YIIOJHOMO-
YEeHHOTO II0 IpaBaM YeJIOBEKa SBIIETCS 3alluTa IpaB
IpaXaH OT Pa3JUYHbIX HENPABOMEPHBIX JEHCTBUN Oopra-
HOB YIPaBJIEHHUS, TOJDKHOCTHBIX JIMI[ M CITy>KaIlluX rocy-
JTApCTBEHHOTO ammapara.

Cdepa KOMIETEHIMH YIOJHOMOYEHHBIX II0 IpaBam
yenoBeka (OMOYJICMEHOB) PacIpOCTPaHSETCsl, KaK MPaBHJIO,
Ha JeHCTBHS (pELIeHHs) OpPraHOB TOCYAAPCTBEHHOTO
ynpasienus. B HekoTopwix crtpanax (Hanpumep, llIBe-
iy, Punnsaany, [lombine) 5TH TOHKHOCTHBIE JIHIA
OCYIIECTBIISIIOT CBOM IOJHOMOYMS HE TOJIBKO B OTHOLIE-
HUM OPraHOB HCIIOJIHUTEIFHON BIIACTH, HO W B OTHOLIE-
HUH CyJIOB, IEHUTEHIIMAPHBIX YUPEKJICHUH, OPraHOB Me-
CTHOTO YIPaBJICHUS U CAMOYTIPaBICHUS.

Kak moka3piBaeT MpaKkTHKa, HHCTUTYT YHOJIHOMOYEH-
HOTO IO TIpaBaM 4YeNOBEeKa JAOCTYNEH Ui TpaxkIaH.
K sromy muiy moxkHo obpamartkcs B no0oil Gopme, B
TOM YHCJIE U YCTHO. J[JIs 3aIIUTHI TpaB TpaskJaH YHOJIHO-
MOYEHHBIH (OMOyJICMEH) MOXET MCIOJIb30BATh IHUPOKUI
Ha0bOp CpeACTB, B TOM 4YHMCIie 0OpalieHne B Cy/bl, B IPO-
Kyparypy, B napiaMeHT. B ciyudasx rpyboro HapymeHus
IIPaB 4E€I0BEKAa OH MOXET MOCTaBUTh BOIPOC O MpHUBIE-
YEHHHM BHHOBHBIX JIOJDKHOCTHBIX JIMI] K JUCHUILTMHAPHON
WJIH JaXKe YTOJIOBHOI OTBETCTBEHHOCTH.




HanbGonee mupokue MOJTHOMOYHS MMEIOT IIBEACKHE
oMOyzACMEHBI. B 9acTHOCTH, OHM BIIpaBE paccCMaTpHUBATh
JKaJ0ObI TPaXKIaH Ha AESATEIBHOCTh BCEX OPraHOB YIpaB-
JICHUsI, CYZ0B, MYHHLUIIATEHBIX OPTaHOB U HMX JOJDKHO-
CTHBIX JHI[ (KpOME JETyTaTOB MapiaMeHTa, WICHOB Ipa-
BUTEJIBCTBA, WICHOB KOHTPOJIHOTO COBETa IIBEJCKOTO
0aHKa, a TaKKe WICHOB MYHHUIMMAJIBHBIX coBeToB). [lo
3asBJICHHUSIM TPaXAaH OHU MOTYT IPOBEPSITH KaueCTBO
MPOBEICHUS NIPEIBAPUTEIBHOTO PAcCICAOBaHMUs, a TaKKe
3aKOHHOCTb CyAeOHOro pasoupartenbctBa. OHHM MOTYT
MHCIIEKTUPOBATh TIOPHMBI U WHBIE NEHUTCHLUAPHbIE Y4-
peXaeHus, KIMHUKKA A AylieBHOOOnbHbIX. [Ipuuem, B
X0Jle TPOBEpKH OMOYICMEH BIpaBe MO COOCTBEHHOMY
YCMOTPEHHIO H3y4aTh MAaTepHaibl YTOJOBHBIX M TpPax-
JAHCKHUX JIeJN, OLICHUBATh 3aKOHHOCTH M 00OCHOBaHHOCTh
BBIHECEHHBIX 110 HUM PEIICHHH.

Bo ®pannnu omOyncMeH (MeanaTop) paccMaTphBaeT
KaoObl TpaklaH Ha ICHCTBHSA TOCYIAPCTBEHHBIX CIIy-
xamux. OHAKO OH He BIIPaBe pacCMaTpUBATh HKaJIOOBI,
KOTOpBIE HOCAT CIY)KEOHBIH XapakTep, SIBISIOTCS Hpei-
METOM CyneOHOTO pa30oMpaTesibCTBa, a TAKXKe CBA3aHBI C
HAI[MOHAJIbHOW OOOpOHOM, OE30MacHOCTHI0 M BHEITHEH
MOJIUTUKOM.

YnoHOMOYEHHBIH B BennkoOpuTanny HafieneH npaBoM
PaccMOTpEeHHUs Kalo0 Ha «IIJIOXOE yIpaBieHHe» (C aHr.
«maladministration» — HeHaIIEe)KaIlye BBIIOJIHEHUE ajl-
MHUHHUCTPAaTUBHBIX (yHKuuit). C y4eToM NpeneneHTHOTO
TpaBa «IUI0XO€ YIPABICHUE)» BKIIIOYAET B ceOs HE3aKOHHbIE
JEHCTBUSI M PEIICHHUs OPraHOB HCIIOJHHUTEIFHON BIIACTH, a
TaKXKe JIeWCTBHSI, KOTOPBIE MOTYT BBI3BaTh HEXeNaTelbHbIC
TIOCJIE/ICTBHS [UTsl TPaKIAHMHA M €T0 OJIM3KHX.

YTOJHOMOYEHHBIH 10 MpaBaM rpaxaaH PecrnyGnuku
[Tonpiua ocyuiecTBIsSeT KOHTPOJIb B OTHOLICHUHM pelIe-
HUI U JCUCTBUN OPraHOB YIPABIECHUSA U JOJLKHOCTHBIX
mui. [Ipy 3TOM MX OLEHKa NaeTcsl He TOJBKO C TOYKU
3pEHHUS 3aKOHHOCTH, HO M HCXOJIS U3 TIOJIOKCHUH STHKH U
mopamu. Cdepa KOHTPOJSI pacHpocTpaHseTcs Ha aes-
TEILHOCTh BOCHHOW aMWUHHCTpAIM{, OPTaHOB BHYTpPEH-
HUX JIeJl, & TaKXKe JeSATEIbHOCTh CYJ0B B PaMKax, HE Ha-
PYLIAIOIIUX TPUHIAIT HE3aBUCHUMOCTH CYA0B

B xoMmereHnuio VYIOIHOMOYEHHOTO IO TIpaBaM
uenoBeka Poccuiickoil denepanuy BXOJUT paCCMOTPEHUE
KaJo0 Ha peleHus] WM JeHCTBUSI TOCYIapCTBEHHBIX Op-
raHOB, OPraHOB MECTHOT'O CaMOYIPAaBJICHHUS, OJKHOCT-
HBIX JIML, TIPH YCJIOBUH, €CIIH paHee 3asiBUTENb 00Kalo-
BJI 3TH PELICHUS WIH JIeHCTBUS B CyaAeOHOM MO0 aaMu-
HHUCTPAaTHBHOM MOpS/JIKE, HO HE COTJIACEH C PEHICHHSIMHU,
MPUHATHIME 110 kanobe (cT.16 3akoHa).

[pu Hamury HHGOPMAIIIH O MAaCIITAOHBIX FJIH TPYOBIX
HapyIIeHUH IpaB M cBOOOJ TpakiaH JMOO B Ciydasx,
HMEIOIINX 0c000€e O0IIECTBEHHOE 3HAUCHHUE MM CBSI3aHHBIX
C HEOOXOIMMOCTBIO 3aIIUTHI THTEPECOB JINII, HE CIIOCOOHBIX
CaMOCTOSITEIIHHO HCIIONIb30BATh MPABOBBIE CPE/ICTBA 3AIIHTHI,
YIOJIHOMOUYEHHBIM BIPaBE MPHUHATH COOTBETCTBYIOILUE
MepBI TI0 cOOCTBEHHOH nHHMIMaThBe (cT.21 3akoHa).

YHOJHOMOYEHHbIE MMEIOT MpPaBO HANpaBIsTh CBOU
NPE/ICTABICHUSI C PEKOMEHJAIUSIMH OTHOCHUTEJIBHO BO3-
MOXHBIX MEp 10 BOCCTAHOBJICHHIO HApYyLICHHBIX MpPaB U
cBO0O/ IpaXJIaHUHA B pa3lIMuHbIE OpPraHbl M JJOJDKHOCT-
HBIM JMIaM. Azipecatsl oOpamieHuid 00si3aHbl TPOHH(OP-

MHpPOBaTh Y IOJTHOMOYEHHOTO O HPEATIPHHSTHIX ACHCTBHAX
00 0 3aHUMAaeMOM TO3WIHMKA. B ToM ciydae, ecim rocy-
JApCTBEHHBIM OPTaHOM WM JIOJDKHOCTHBIM JIMIIOM HE
OyZeT TpUHATO pEUICHHE, TO YIIOTHOMOYEHHBIH MOXKET
00paTHUTHCA B BBIIECTOSIINN OpraH (JOJKHOCTHOMY JIHITY) ©
TpeGOBaHNEM NPUHATH COOTBETCTBYIOIINE MEPHI.

BaxHoli ¢popMmoii pearnpoBaHus Ha *KaJoObl TpakiaH
U OpraHM3aluil SBISETCSA €KETOAHBIN NOKJIaA YIOIHOMO-
YeHHOro (oMOy/acMeHa) mapiaMeHTy. B aTom moxymente
OH aHAIM3UpYyeT HauboJjiee TUMWYHBIC HAPYILCHUS TpaB
4yelI0BeKa B OTYETHOM IEPHOJE, OTMEYaeT HEeJOCTAaTKU B
JICATEIbHOCTH OPraHOB YIPABJICHUS, BHICKA3bIBACT CBOU
PEKOMEHIAIMH 110 COBEPIICHCTBOBAHMIO 3aKOHOAATEIh-
CTBa M NPAKTHKH €ro IpuMeHeHHs. JIoKiaj yImoJHOMO-
4eHHOTOo (OMOyICMeHa), Kak MPaBUIIO, yOINKyeTCs.

B Pecniy6imuke benmapych npeanpruHAMANNCh TONBITKA
MIPUHATH COOTBETCTBYIOMUHK 3akoH. Tak, B 2014 r. mo
nHUnHraTBe npogeccopa I'.A. BacuneBnua Oputa moaro-
ToBiaeHa Konuenuumss HanuonanbHOrO ydpexaeHHs IO
npaBam uesoBeka B benapycu [1].

[o ero MHeHuto, Hauboee moaxousIeit popMoit yu-
peXIeHHUd IO TNpaBaM dYelloBeka B bemapycu sBiseTcs
JIOJDKHOCTH  YTIOJIHOMOUYEHHOT'O IO TpaBaM ueloBeka. B
TIOMOIIb 3TOMY JOJDKHOCTHOMY JIMITY OH IpeJiaracT Ha-
3HA4aTh JBYX 3aMECTHTENIC M cO31aTh HEOOXOIUMBIN
mTaT coTpyAHUKOB. OHAKO 3Ta HHULMATHBA 10 CUX ITOP
HE peann30BaHa.

Cnenyet Taxxe oTMeTHTh, yTO B 2000 roxmy rpymna
IOPHUCTOB, B COCTAaBE KOTOPBIX OBUT M aBTOP, MOATOTOBMIIA
3aKOHOIPOEKT 00 YIOJIHOMOYEHHOM IO IpaBaM YeJIoBeKa.
OH ObUT OMYOJMKOBAaH U MPOIIET 00CY)KICHUE HA CEMHU-
Hape C y4acTHeM 3apyOexKHbBIX IKCIEePTOB [2].

ITo mpormrecTBUM BpeMEHH aBTOp MpEAaraeT ycoBep-
LIEHCTBOBATh MOJIENb OEIOPYCCKOro OMOY/ACMEHa B clie-
JYIOUTUX acleKTax.

Bo-mepBbIX, NaHHBIH HMHCTUTYT [OJDKCH IIOJNYyYHTh
3akperuieHne B KOHCTUTYnMM B BujaE OTIEIBHOW TJIABHI.
B wHeili cnemyer ykaszaTh Ha3HAu€HHE 3TOTO HWHCTHUTYTA,
OIIPEAEINTh ITOPSAOK M30paHUsl YIOJIHOMOYEHHOTO, €ro
OCHOBHBIE IIpaBa U GOPMBI IEATEITEHOCTH.

Bo-BTOpEIX, onTUManbHON (HOpMOM OpraHHU3allui UH-
CTUTYTa YIOIHOMOYEHHOTO OyZeT 0/{Ha HODKHOCTh. OIHAKO
YIIOJTHOMOYEHHBIT MOXET HMEeTh HECKOJIbKO 3aMeCTUTe-
el 1o MPUOPUTETHBIM HANPABJICHUAM JEATCIbHOCTU
(HampuMep, 3aIIKTa NpaB IeTeH, KEHIIHH, 3aKITI0UYCHHBIX,
BOCHHOCIYXAaIIUX U JIUL, MPOXOAAIINX BOCHHBIC C60pr).

B-TpeTpux, ynonHOMOYEHHBIH TOJDKEH N30UpaThes Ha
CPOK IIOJHOMOYHMH NapiiaMeHTa, IIOCKOJIBKY OH OyzaeT
paboTaTh OT IMEHH MapJIaMeHTa U 10JI €r0 KOHTPOJIEM.

B-ueTBepTHIX, yIOJIHOMOYEHHBIH TOJDKEH UMETh JI0C-
TaTOYHbBIC TOJIHOMOYHMS JUIS BBIIOJIHEHUS CBOMX 3ajad.
Tornma 3TOT MHCTUTYT CTaHET OBICTPHIM U 3()(PEKTHBHBIM
CPEICTBOM 3aIUTHI IPAB U CBOOO TPaXIaH.

C ydJeToM OTMEYEHHBIX COOOpaKeHHH MpeiiaraeTcs
BmounTh B KoHctutynuio Pecrybnukn benapycs HO-
BYIO IJIaBy, IMOCBAIICHHYIO TOJDKHOCTHU YIIOJHOMOYCHHO-
ro IO TpaBaM dYeJIOBEeKa, ero IOJIHOMOYHAM, (popMam u
METOJaM JesTeIbHOCTH, & Ha OCHOBAHWU M B Pa3BUTHE
9TOH IJIaBBl HOATOTOBUTH 3aKOH 00 YTIOJTHOMOYEHHOM IO
IIpaBaM 4eJIoBeKa.
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O ITPUHIIATIE PA3JEJIEHUASA BJACTEN:
TEOPUA U ITPAKTHKA

Ilacmyxoea /I.M. (BUII)

OCHOBOIIOJIO)KHUKOM TEOpUU pa3feleHUs BlacTei
cunTaeTcs aHruiickuil nmexaror u ¢uiocod Jxon Jlokk
(1632 — 1704). CBou Bo33peHHst 00 ONTUMAIBHOM YCT-
pO¥CTBE TOCYIapcTBa OH BBIPA3UI B TPEXTOMHOM TpYIe
«/IBa TpakTara o npaBiaeHun» [1].

ITo muenuto JIx. JIokka, BBICLIEH BIAaCcThIO B TOCyap-
CTBE ABIIETCA 3aKOHOJATENbHAsl BIACTh, KOTOpas OCHO-
BaHAa Ha COTJIACHU W JIOBepHH mojmaHHbIX. OH yTBep-
XKJaJl, 9TO «...TOJBKO HApOJ MOXET yCTaHaBIHBAThH (Op-
My roCyAapcTBa, Aelas 3T0 IOCPEACTBOM CO3JaHMs 3aKO-
HOJIaTEeNIbHOM BIACTH M Ha3HA4YEHUS TeX, B YbHX pyKax
OHa OylieT HaXOAUThCs. Bompocamu peTBOpeH st 3aKOHOB
B KM3Hb JIOJDKHA, MO JIOKKY, 3aHMMAaThCs MCHONHHUTEIbHAS
BJIACTh, KOTOpasi MOXKET BBEPATHCS MOHAPXY U CO3/1aBae-
MOMY KM KaOWHETy MUHHUCTPOB. I[Ipmuem, MbICIHTENH
BBIJEISUT 1B ()OPMBI HCIIOJHHUTEILHOW BJIACTU: OJHY,
OTBEYAIOUIYIO 33 MCIOJIHEHHE 3aKOHOB BHYTPH IOCY1apCTBa
U JPYTYIO, OTBEYAIOIILYIO 33 BHEIIIHIOIO O€30I1aCHOCTb.

Jxon JIokk monarai, 4To 3aKOHOJATENbHAS H HCIIOJN-
HUTEIbHASA BJIACTH HE JOJDKHBI HAXOAUTHCS B OJHHUX PY-
Kax, HOCKOJIbKY HOCHTENHN BJIACTH MOTYT NPHHUMATh BbI-
TOJHBIE AJIS1 HUX 3aKOHBI U UCIONB30BaTh UX B CBOMX 4Ya-
CTHBIX HHTEpECax.

VYuenue Jxxona JIokka O pa3fencHUM BIACTEH BIIO-
CIEJCTBUU OBIJIO Pa3BUTO (PAHIy3CKUM MPOCBETHTEIEM
[Tapnem JIyn Monteckbe (1689 — 1755 rr.). CBOM B3IJIs-
JIBI OH M3JIOKUI B Tpyde «O myxe 3akoHOBY. IlepBoe ero
n3JlaHue MosBUIOCh B 1748 1. [2].

[To Muenuto LII.MoHTeCKbE, B Ka)KIOM rOCyHdapCTBE
€CTb TPH POJIa BJIACTH: BJIACTh 3aKOHOJATENbHAs, BIACTh
HCTIOJHUTEIbHAS, BEAAIOIAs BOIIPOCAMH MEKITyHAPOIHOTO
IIpaBa, U BIACTh UCIOIHMUTENBHAs, BEAAOLIAas BOIPOCAMHU
IpaBa rpakJaHCKoro. B cuny mepBoil BiacTu rocynapb
WIH yUpEeXJICHUE CO3aeT 3aKOHBI M HUCIPABIAET WU OT-
MEHSET CYLECTBYIOIIHUE 3aKOHbl. B cuily BTOpOM BilacTH
OH O0BABISAET BOWHY MJIM 3aKJII0OYACT MHP, TOCHITIAET UIIH
NPUHUMAET ITI0CJIOB, oOecreYnBaeT 0e30IacHOCTb, Ipe-
JIOTBpalaeT HAIECTBUSA. B cuily TpeTheil BiaacTu OH Ka-
paeT 3a MPecTyIJICHNS U pa3pemiaeT CTONKHOBEHHS 9acT-
HBIX UHTEPECOB.

III.MoHTeCKbe MHOTO BHHUMAaHMS YAEIWI CO3JaHHUIO
ME€XaHu3Ma «CAEpKEK U MPOTHBOBECOBY». IIpu 3TOM OH
paccyxnan TakuMm oOpazom: «Eciam Bmacte 3akoHOza-
TeJIbHAs M MCIIOJHUTENbHAs OyAyT COCIUHEHBI B OJHOM
JMLE WIN YYpexXJICHUH, TO CBOOOIBI He OynIeT, Tak Kak
MOJKHO OIIacaThCs, YTO 3TOT MOHApX WM CEHAaT CTaHeT
CO03/1aBaTh THPAHWYECKHE 3aKOHBI JUII TOTO, YTOOBI Tak
K€ TUPAHMYECKH NMPUMEHATh nx». OH TaKkKe yTBEpXKIal:
«He Oynmer cBoOoabpl W B TOM cllydae, €Clu CyJeOHas
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BJIACTh HE OTJEJIaHA OT BJIACTH 3aKOHOJATSIFHON M HC-
nonuuTenbHOM. Eciam oHA coenHeHa ¢ 3aKOHOIATEILHOM
BJIACTHIO, TO >KM3Hb M CBOOOJA Tpa)kIaH OKaXYTCS BO
BJIACTH TIPOW3BONA, MOO Cympsi OymeT 3aKOHOIATEIIEM.
Ecmu cyneOHast BIIacTh cOeIMHEHA C UCTIOIHUATENFHON, TO
CyZlbs [10JIy4aeT BO3MOKHOCTb CTaTh YTHETATEIEM).

Ilo muenuto III.MoHTECKbE, UCIIOJHUTENbHAS BIIACTh
JIOJIKHA BBEPSITHCS MOHapXy. Ipu 3TOM 3aKoHOaTENbHAS
BJIACTh JOJKHA MMETh MPaBO KOHTPOJIUPOBATH NEHCTBUS
WCTIOJIHUTENBHOM BIACTH U TMPUBJIEKATh K OTBETCTBEHHOCTH
BUHOBHBIX JIOJDKHOCTHBIX Jinll. HO 3TO mpaBo HE JOJKHO
PacIpOCTpaHsAThCS. HAa TJaBy HCIIOJHUTENBHON BIACTH,
IIOCKOJIBKY B TaKOM CJy4ae HCIOJIHUTEIbHAs BIACTh I10-
masia ObI B 3aBUCUMOCTH OT 3aKOHOJATEIHHOTO COOpaHUsI.

Uro kacaetcsi cy1eOHOI BIACTH, TO MBICIHTENb TPEA-
Jlaraj BBEPSTb €€ HE MOCTOSIHHO JEUCTBYIOLIEMY CEHaTy,
a JnunaM, BEIOpaHHBIM W3 Hapoxa. B Takom ciydae, mo
cioBaM MOHTeECKbE, «...CyneOHasi BIACTh, CTOJIb CTpPAIl-
Hasl JUIs Jironiel, He OyneT CBsi3aHa HHU C M3BECTHBIM II0-
JIO)KEHHEM, HHU C M3BECTHOH Ipodeccuein».

Teopus I1I.MoHTeCKbE MOTydniIa MPU3HAHUE BO MHOTUX
CTpaHax MHUpa M OTPAKECHHE HA KOHCTUTYIIHOHHOM YpPOB-
He. [lepBoii cTpaHOl, B KOTOPOM 3Ta TEOpHs MOIy4yuia
anpooaruro, ctanu CoequaeHHblie [lItaTel AMepuKu.

B cootrBerctBumn ¢ Konctutyumeir CHIA, mpussToi
17 cents6ps 1787 roga Ha KoHCTHTYIMOHHOM KOHBEHTE
B Qunanenpdumn, 3aKOHOJATEIBHBIC IMOJTHOMOYHS TIIpe-
nocrasisitorcs Konrpeccy CIIA, KoTopblil coCcTOUT H3
Cenara u Ilanatel npencraBureneil. CornacHo cr.2 Kon-
CTUTYLIMU, WUCTIOJHHUTENbHAas BiacTh BBepserca [lpesu-
nenty CIIIA, KOTOpbIi 3aHUMAaeT CBOIO JOJHKHOCTh B Te-
4yeHue derelpexieTrHero cpoka. Crarbs 3 Koncturynun
YCTaHABJIMBACT, YTO CyJAcOHAs BJIACTh MPUHAIICIKUT
BepxoBHOMY cyay 1 HIDKECTOSIIUM CYJIaM.

VYuenune UI.MoHTeCKbE HaIJIO MPUMEHEHUE MPU MO~
FOTOBKE KOHCTUTYLMH Ppanuuu. B cooTBeTCTBUM C EH-
crBytoiern Koncruryuuen ®pannuu 1958 r. IlpesuneHt
«...o0ecmieunBaeT CBOMM apOUTpakeM HOpPMAaIbHOE
(YHKIMOHUPOBAHKE OPTaHOB ITyOJMYHON BIIACTH, a TaK-
JKe MMPEeMCTBEHHOCTb TocyaapcTBay. [IpesuneHt pecmy0-
JIUKY HazHayaeT [IpeMbep-MHUHHUCTpA, & IO €r0 PEKOMEH-
Januu — npyrux wieHoB [IpaButensctBa. OH MOANMUCHIBA-
€T OpPJIOHAHCHI W JIEKPETHI, MPUHSITHIE MPABUTEIHLCTBOM,
Ha3Ha4yaeT Ha TPa)XJIaHCKHE U BOCHHBIE JIOJDKHOCTH.

3akoHOJaTeNbHAs BIACTh MpUHAANSKUT [lapmamenTy,
KOTOPBI cOCTOUT 3 AByX manat: Cenata u HanmoHanb-
HOro coOpanms. [Topsmok opraHM3aliél U JCSITEIBHOCTH
[MapnamenTa ompenenseTcs 3akoHOM. [lapmameHnt pabo-
TaeT MOCTOSIHHO C OKTAOpPS M 10 KoHMa uioHI. OH MOXeT
coOupaThcs HAa BHEOUEPETHBIE CECCHU.

CynebHast cuctemMa Bo ®OpaHIMH MHOTOCTYIICHYATAs.
lMapanToM He3zaBHCUMOCTH CyNOB BbICTymnaeT llpe3uneHT
pecybnuku. OH Bo3rmaBisieT Beicumii coBeT Marucrpa-
Typbl. Cy/IbM Ha3HAYAIOTCS Ha CBOM JIOJDKHOCTU Oeccpod-
HO T10 pelIeHno Briciero coBeta MarucTpaTyphl.

B PecnyOiimke bemapycs mpuHIMIT pasieneHus Bia-
CTel TaxXke TMOMY4YWIT 3aKperuieHrue U pa3BuTHe. Tak, co-
racHo ¢1.6 KoHCTHTYIMH, TocyaapcTBEHHas BJIAacTh B
PecniyOnmuke benapych ocymiecTBiseTcss Ha OCHOBE pas-
JIeJIeHUsI €€ Ha 3aKOHOJAATEeIbHYI0, HCIOJHUTENbHYIO U
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cynebnyro. IIpu 3TOM rocygapCTBEHHBIE OpraHbl B IIpe-
JieTlax CBOMX ITOJIHOMOYHIH CaMOCTOSITEIBbHBI: OHU B3aH-
MOJICUCTBYIOT MEXIY COOOMH, CASPKUBAIOT U YpaBHOBE-
MINBAOT APYT ApYyTa.

Bemymiyto pons B cucTeMe OpraHOB BIIACTH BBITIOJHSIET
Ipesunent Pecniybnmxum bemapycs. B cooTBercTBHEM CO
c1.79 KoHctutynuu oH sBusercs ['naBoil rocymapcrTsa,
rapanToM KoHcTHTyIMH, ITpaB B CBOOO] YeJIOBEKa U rpa-
JKIaHWHA. B CHITy CBOMX MOJHOMOYHIT OH «...00eCIeurBacT
MPEEeMCTBEHHOCTh M B3aMMOJEHCTBHE OPraHOB rocynap-
CTBEHHOM BJIACTH, OCYILIECTBISET MOCPEIHUIECTBO MEXK-
Jly OpraHaMH TroCyJJapCTBEHHOM BIacTU.

3akoHOmaTeNbHYI0 BiacTh B PecmyOmmke bemapych
OCYLLECTBIIET AByXIaJaTHBIN MapnameHT — HanmonanesHoe
cobpanme, coctosmuii n3 Cosera PecrryOmmku u [amaTsr
npencraBuTesed. MHOTOJIETHSE MPAKTUKA CBUIETEIBCT-
ByeT, uTo jemyTaTsl [lamater npencraBureneii, kak u Coer
PecnyOnnkn, mpakTH4ecKd HE Yy4acTBYIOT B HOATOTOBKE
MPOEKTOB 3aKOHOB, a JIUIIL 00CYK/IAI0T BHECEHHBIC HA UX
paccMOTpeHHe 3aKOHOIIPOSKTHI.

CoriacHo c¢T1.106 KOHCTUTYLMH, HCHOIHHUTENIBHYIO
BnacTb B PecnyOimke Benapych ocymecrsisier [IpaBu-
TenbeTBO — CoBeT MuHMCTpoB. KonnuecTBeHHBIH U niepco-
HanbHBIA cocTaB [IpaButensctBa onpernenser IIpesmaeHT
Pecnyonmikn benmapycs. OH ke BhpaBe IpesceNaTeIbCTBO-
BaTh Ha €T0 3aCEJaHMsX, OTIIPABUTH B OTCTaBKy Kak JIFOOOTO
uneHa [IpaBuTenscTBa, Tak ¥ [IpaBUTENHCTBO B IIENIOM.

Cynebnas Biacth B PecrryOnmke bemapyces BBepsercs
cynam. KommereHmus, opranusanusi U MOPSAAOK IESITENb-
HOCTH CYZIOB OOILeH IOpUCAMKINY, a Takxe KoHcturynu-
OHHOTO CyJa, peryiupyercs B Komekce o cynoycTpoicT-
BE€ U CTaTyce cynaeil.

Ilo pesynapTaTam HCCIIEOBAaHUS aBTOP BHOCHUT Clle-
JYIOIIHE MPEIOKEHHS.

Bo-nepsrix: B ¢1.6 Koncrutynuu Pecnybnuku bena-
PYych 1enecoo0pa3HO OTPa3UTh MECTO U POJIb MPE3UICHTA
B cuctemMe paszzaeneHus Biacted. [lo Bcell BUAMMOCTH,
peub JI0JDKHA WATH O HAJEJICHNH NPe3nAeHTa QyHKIUSIMU
TJIaBbI HCTIOJIHUTEIEHOM BIIACTH.

Bo-BTOphIX: HEOOXOIMMO 00ECTIEUUTh CAMOCTOSITENb-
HOCTh M JOJDKHBIH NPOQECcCHOHATIM3M IIapjaMeHTa Kak
opraHa 3akoHojaTedbHOW BiactH. OZHUM M3 CIIOCOOOB
peuI€Hus 3TOro BOpoca MOryT CTaThb BI)I60pI)I JACNyTaToB
mapJaMeHTa 10 CMEUIaHHOM H30MpaTenbHOM cucTeme,
Korga OyneT oOecredeHO TapaHTHPOBAHHOE IPE/ICTaBH-
TCIBCTBO OT IMOJIMTUYCCKHX HapTPIfI.

B-tpetbux: cienyer yrounuts craryc Koncrurynm-
oHHOTroO cyna. OH MoxeT ObITh npeoOpa3oBan B KoHcTH-
TYLIMOHHBIH COBET M OTHECEH K OpraHaM roCyIapCTBEH-
HOTO KOHTPOJIS, TMOO CTaTh MOJHOLEHHBIM CYAOM, €CITH
OyzeT HajeeH IpaBOM PacCMaTPHUBATH JKAJIOOBI TPakIaH
Ha KOHCTHTYIHOHHOCTh HOPMATHBHBIX aKTOB, KOTOpBIC
HapYIIAIOT UX TpaBa U CBOOOIBI.
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IMAPJTAMEHCTKHUE MOHAPXHHA
COBPEMEHHOCTHN

Iucapyk EJI. (BHII)

CymecTByIOT 1B€ (JOPMBI TOCYIapCTBEHHOTO TIPaBIIe-
HUSI: MOHapXHs M pecryonmka. MoHapxus — 310 (dopma
NIpaBJIC€HUS, MpPU KOTOPOH BEpPXOBHAs TOCYJapCTBEHHAs
BJIaCTh MOJIHOCTBIO WJIM YaCTHMYHO COCPENOTOYEHA B pyKax
€IMHOJIMYHOIO TJIaBbl TOCYAApCTBa — MOHapxa. OHa Kak
camas JpeBHss (GopMma mpasicHus Bo3HukIA B [II-II ThI-
CsTYEJIETUH JI0 HalleH 3phl B MOXY IIYMEPCKUX MpaBUTE-
JIeH 1 eTUneTcKuX (papaoHOB.

B coBpemMeHHOM MHpe HACUHUTHIBACTCS OKOJO TPHIIATH
TOCyIapCcTB C MOHapxwdeckoil ¢opmoit mpasienus. Co-
BpPEMEHHBIC MOHAPXUH TPeTepIeH 3HAYNTEIbHbIC H3MEHE-
HUSI, KOTOpBIE OTJIMYAlOT UX OT MOHApXuil mpomuioro. O6-
11ast TCHACHIIMS CBsI3aHa C OTPaHIMYEHIEM BIIaCTH MOHApXa.

Hctopuueckn nepBOd B CPEJHEBEKOBbE SABISIACH
panHedeoabHass MOHAPXHS, BCJIE 3a HEll IIa COCJIOB-
HO-TIpEJICTaBUTENbHAsI, KOTOpas 3aTeM IpeBpaTUiIach B
abcoiroTHyl0 MoHapxuoo. Bo Bpems  OypikyasHo-
JEMOKPAaTHYEeCKUX PEBOTIONMN a0COII0OTHAS MOHApXHs
ObUTIa YHHYTOKEHA M 3aMEHEHa KOHCTUTYIHOHHOU. KoH-
CTHTYIIMOHHAS MOHApXUs TakXe Ipomnuia aBe (a3l pas-
BHUTHS: OT MOHApPXHH TyaJHCTHYECKOW IO MapIaMeHT-
ckoil. IlapnameHTCKass MOHapXusi SIBJISETCS KOHEUHOM
CTaauel pa3BUTHUS ITOTO WHCTUTYTA, B KOTOPOW MOHApX
He o0NajmaeT 3HAYMTEIHHBIMH ITOJIHOMOYUSMH TIO CpaB-
HEHHUIO C NPAaBUTENBCTBOM U UTPaeT MPEeUMYILIECTBEHHO
MIPECTaBUTENIECKYIO MITH LEPEMOHUANBHYIO POIb.

B nacrosiiee Bpemst napyiaMeHTCKas MOHApXUs SIBJIACTCS
Haubosiee PacHpOCTPaHEHHOH W3 BCeX pPa3HOBUIHOCTEH
MOHapXUil.

JI.P. CUMOHMIIIBIIIN BBIAEISIET CIEIyIONIHE XapaKTe-
PHUCTHKH TIapIaMEeHTCKONH MOHAPXHU:

1. MoHapx — HOMHHAJBHBIA TJlaBa TroCyIapcTBa,
BJIACTH MOHApXa OrpaHHYCHa BO BCeX chepax rocyaapcT-
BEHHOU BJIACTH, B HEW HET Ayalln3Ma;

2. VICTIOMHUTENEHYTO BJIACTh OCYIIECTBISIET IPABUTEIIBCT-
BO, KOTOPOE TTOJIOTYETHO MapJIaMeHTy, a He MOHAPXY;

3. IIpaButenbcTBO hopMHpYETCsi U3 MpecTaBUTENEH
HapTHH, TOOeTUBIIEH Ha BEIOOpax;

4. 3aK0HBI, IPUHATHIE TTAPJIAMEHTOM U TIOJIHCaHHbBIE MO-
HapXoM, TPEACTABILIIOT coboi GpopmanbHbIi akT [4, c. 53].

OTH dYepTHl MApPIAMEHTCKON MOHApPXUHU SBISIOTCS
OCHOBHBIMH, a TIPUMEPHl KOHKPETHBIX COBPEMEHHBIX
MOHAPXHUH MOTYT OBITH YTOUYHEHBI U IOTIOJTHEHBI APYTUMH
YepTaMH.

[Ipu3HAaK HOMHUHAIBFHON POJM MOHApXa KakK TJIaBHI T'0-
CyIapcTBa B MapIaMEHTCKOH MOHApXWUU HE BCETHa YETKO
BBIJICNSFOTCA B KOHCTHUTYHHSX KOHKPETHBIX TOCYIapCTB.
Tak, B cootBeTcTBHHU c0 CT. 12 Koncrurymuu KoposeBet-
Ba Jlanum Kopoib 00JagaeT BEPXOBHOW BJIACTHIO HaT
BCEMH JIeJTaMH KOPOJIEBCTBA, HO OCYIIECTBISIET €€ uepes
MUHHCTPOB.

B Koncturynuun Kamb6omxku (4.1 cr.7) npsimMo ykasa-
HO, 9TO KOPOJIb JOJDKCH [[apCTBOBATH, HO HE IPABUTH.

B Bemukobpuranun «Koponb mapcTByeT, HO HeE
ynpasisieT». ITo o3HauaeT, kak otmeuaet J[.2K. Canukos,
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YTO KOPOJM WJIM KOPOJIEBBI BBIIOJIHIOT B OCHOBHOM pH-
TyallbHBIE (YHKIIUH, SBILSICH CHMBOJIAMH TOCYJapCTBa H
CTaOMIILHOCTH TOCYyAapCcTBEHHOTO cTpos [3, ¢. 151]. Mo-
Hapx O(HUIMAIBFHO CYMTAETCS COCTAaBHOM YacCTBIO Iapia-
MEHTa, TJAaBOW HCIIONHUTEIBHONH M CyneOHOH BIacTH,
IJIaBOM LIEpKBU, UMEIOLIUN OTHENbHBIN cTraTyc. Bmecrte ¢
TeM B BenukoOpurtanuu ynorpebdisiercst nonsitue «Kopo-
Ha», O3HaJamwllee, IO CYTH, BCIO HCIOJHUTEIbHYIO
BJIACTh B cTpaHe. [IpaBUTENBCTBO — ATO BCETO JIUIIb «MU-
HUCTpHL ee BennuectBay. TeopeTndecku MOHapX Ha3Ha-
4yaeT NpeMbep-MHUHUCTPA, PYKOBOAUT aIMHHUCTpAIHEH
rocyaapcTBa, IUIUIOMAaTHEH U BOOPY>KCHHBIMHM CHUJIAMU
[2,c.5].

OdeHp YacTO B KOHCTUTYIHMSIX HapiIaMEHTCKHX MO-
HapXui NOTYEPKHUBAETCS, YTO MOHApPX SIBISIETCSI CUMBO-
JIOM rocynapcTBa U Hauuu. Tak, B COOTBETCTBUHU CO CT. 1
KoncTutynuu SlnoHun umMneparop «sBIsSETCS CUMBOJIOM
rOCyAapcTBa U €IUHCTBA HAPOAA, €r0 CTATyC ONpEeAesIeTCs
BOoJIell HapoJa, KOTOpPOMY IpUHAIEKUT CyBEpeHHas
BJIACTBY.

B ct. 8 Koncrtutyuun Kambomku ckazaHO, 4TO KO-
pOJIb SABJISIETCS CMMBOJIOM HAIlMM, FapaHTOM HallMOHAJIb-
HOM HE3aBHUCUMOCTH, CYBEPEHHMTETa U TEPPUTOPUATIBHOMI
LEJIOCTHOCTH, OXPAaHBI TpaB W CBOOOA TpakIaH, BHITION-
HEHUS MEXIYHAPOAHBIX COrJIAIlICHUH.

Ponbp MoHapxa Kak cMMBOJIa FOCYAAapCTBa MPU3HAETCS
BO BCEX MapJIAMEHTCKUX MOHApXUsX, MOCKOJBKY COXpa-
HEHHUE M0CTa MOHApXa Kak IJ1aBbl TOCYAApCTBA «SBISETCS
CHMBOJIOM €IWHCTBAa W CTAOWIBHOCTH STHX TOCYAApCTB,
UX yBaXXCHUsI K HCTOPUYECKOMY IPOLUIOMY M COOCTBEH-
HOW rocyaapcTBeHHOCTU» [ 1, c. 274].

Cneuunduka Toil niu nHON (opMbI TpaBlieHUsT Oa3u-
pyeTcss Tpexkae BCero Ha OCOOEHHOCTAX KyJbTYPHO-
HUCTOPUYECKOTO PA3BUTUSA HAPOJAA, €ro IMONUTHYECKOW U
NICUXOJIOTHUECKON BOJIE, MEHTAIHUTETE.

B nenom xe MOHapXus CyUIECTBYET B TOM CTEIEHH, B
KOTOpPOH OHa BOCTpeOOBaHa IJIIOJPMH W BO3MOXKHa 0e3
Bpezda sl TOCYAapCTBEHHOr0 YCTPOMCTBA.

B HacTosiee Bpems cpeau rocy1apcTB ¢ MOHapXuye-
CKO# (pOpMOH TIpaBICHUS €CTh TaKHE PA3BHUTHIC CTPAHBI,
Kak BemukoOpuranus, SnoHus u npyrue. ITo IEMOHCT-
pHUpYyeT crocOOHOCTE MOHAPXUH CYIIECTBOBATH B Pa3iIHy-
HBIX MHUPOBO33PEHUYECKHX, MOJTUTHIECKIX, HCTOPHIECKUX
1 3KOHOMHYECKHX YCIOBHAX. MOHapXuu HE TOJBKO CY-
IIECTBYIOT B COBPEMEHHBIX YCIIOBHSX, HO M TPOJIOJDKAIOT
pa3BuBarbes B benbrun, Hopserun, UlBeuun, lanuu. B
1978 1. OBIIa BOCCTaHOBIIEHa MOHapxwdeckas Qopma
npasienus B Mcnanum.

[Ipoiias MHOXXECTBO 3TAallOB Pa3BUTHS, TJ€ MOHapX
00yaman abCONIOTHOW BIIACTBIO, HA CETONHSIIHUIN JCHB
50% ot obmiero uncina MoHapxui 1 62,5% OT uyncia KOH-
CTUTYLIMOHHBIX MOHApXHMil COCTaBIISIIOT NapjJaMEHTCKUE
MOHAPXHH.

Takum o6pa3oM, mapiaMeHTCKass MOHAPXHS — 3aKITO-
YUTENbHAS CTaIus PA3BUTUSA JAaHHOTO HHCTUTYTA, B KOTO-
poii MoHapx He oONajgaeT 3HAYWTEIBHBIMH BIIACTHBIMH
MTOJTHOMOYMSIMH TI0 CPAaBHEHHIO C NPABUTENHECTBOM W UT-
paeT IMpeuMyIIECTBEHHO NMPEICTABUTENBCKYIO WIIH Iepe-
MOHHUAJIBHYIO POJIb.
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ECTECTBEHHO-IIPABOBASI TEOPHUSI:
HNCTOPUA U COBPEMEHHOCTD

Ilyxonma H.B. (FUII)

EctecTBeHHO-TIpaBOBast ~ TEOpHUS  MPOHCXOXKACHUS
rocynapcTBa M IpaBa, WK, KaKk €€ HepelKO Ha3bIBAIOT B
Hay4YHOIl nuTepaTrype, TEOpUs €CTECTBEHHOIO IIPaBa,
SIBJIAETCS. OAHOM M3 CTapeHIIMX U B TO K€ BpeMs OIHOHU
13 HanboJee pacpOCTPAHCHHBIX MPABOBBIX JOKTPHUH.

Ha npoTsbkeHHu AIUTENBHOTO BPEMEHH BEAYTCS He-
CKOHYaeMBIE CIIOPBI BOKPYT CaMOro MOHATHS U COAEpXKa-
HUSl €CTECTBEHHOrO IIpaBa, pealbHO U OHO WU Haqy-
MaHHO, KaKOBa €ro MPaKTHYECKSA 3HAYUMOCTh. [Ipu 3TOM
MOJKHO BBIIEIUTH JAEKO HE OIHO3HAYHBIC B3TIISAABI H
noaxonapl. OJHM aBTOPBI UCXOAAT U3 TOTO, YTO €CTECT-
BEHHOE NPaBO KaK TAKOBOE U €ro OTJEJIbHBIC MHCTUTYTHI
3TO MOPOXKJEHHUE 4YEIOBEYECKOTOo pa3symMa U B peasbHOH
KU3HU HE CYIIECTBYET, APYrHe HMCCIEN0BATENN MpPUAEp-
KUBAIOTCA HHBIX B3IJIANOB, CUYMTasi, YTO E€CTECTBEHHOE
IIPaBO SBJISIETCS MOPOXKAECHHEM CaMOM NPHPOJIBI, UMEeT
peanpHOE COAEpXKaHUE, KaK M MO3UTHBHOE IPaBO — pe-
3y/IbTaT HOPMOTBOPYECKOHN NEATEIBHOCTH TOCYAAPCTBA U
€ro OTAENbHBIX OpraHoB. Tak, pYCCKUHA Y4EHbIH
H.M.KopkyHOB yTBepaall, 4YTO "eCTECTBEHHOE MpaBo He
€CTb IIPEeJMET TOIBKO HAYYHBIX THIOTE3. DTO HE KHUKHAS
Teopusl, UyKJasi JeHCTBUTEIBHOCTH MPAKTUYECKON KH3-
HU. HampoTuB, uzues eCcTeCTBEHHOTrO IpaBa HWrpaja U B
MIPAKTUYECKO JKU3HU UTPaeT eBa I He OOJBIIYIO POJIb,
4eM B Hay4HOU — Teopus mpasa” [1, c.124].

B pasHble mepHoabl CBOETO pa3BUTHS IIKOJNA €CTECT-
BEHHOTO IIPaBa MMeJla CBOM OCOOEHHOCTU U IO-pa3sHOMY
TpaKTOBaJla MOHATHE €CTECTBEHHOrOo mpasa. J[peBHerpe-
yeckre Meicnutenu Coxpart, [Inaton nu ApucToTens cun-
TaJlM, YTO HapsAAy C MUCbMEHHBIMU 3aKOHAMH, MOPOK-
JIEHHBIMH JIIOJIbMH, CYIIECTBYIOT BEYHBIC, HENUCAHBIE
3aKoHbI, Hapsiny ¢ 3akoHamMH, 3aBHCAIIMMU OT BOJIU JIIO-
Jiell ¥ co3/1aBaeMO€ UMM rOCyJapCTBO, CYIIECTBYIOT TaK-
K€ 3aKOHBI, HE 3aBUCSIIIE OT BOJHM JIFOAEH U COCTABIIA0-
M€ eCTECTBEHHOE IIPaBo.

B cpennmne Beka cpeau CXOJACTOB TOCIOJCTBOBAIO
yOexeHne, 4To CYIIECTBYeT BEYHOE IPAaBO — BEUHEIC
€CTECTBEHHBIE 3aKOHBI, KOTOPHIE BIOKEHBI borom B cepa-
L[a JIOAEH U COCTABIAIOT caMylo Ipupony pazyma. Ecrect-
BEHHOE MPaBO COOTHOCHJIOCH, TAKUM 00pa3oM, C HEKUM
00>KeCTBEHHBIM MPABOM, a MECTO PHPOJIBI 3aHUMa bor.

CBoero paciBera IIKOJa €CTECTBEHHOTO IpaBa U €ro
Teopusi B HAYYHOH FOPUIIMUECKOH 1 (utocodckoit mrepary-
pe nocturna XVII-XVIII cronerust. Teopust ecTeCTBEHHOrO




IpaBa B 3TO BPEMs pa3BUBANIaCh U MOAJICPKUBAIACH MHO-
TUMH BEJIUKAMH MBICIUTEISIME M TIPOCBETUTEISIMU. B
Tommanguu — sTo I'yro I'ponwmii u CrimHO3a, B AHTIIMN —
Tomac I'o66c u JxoH Jlokk, Bo @panmun — XKan XKak
Pycco, IToms 'oms6ax, B Poccun — Anexcannp Paaumes
U gapyrue. brmarogaps mMX ycmimsaM CIOXHIACH IIKOJNA
€CTECTBEHHOT'O IIpaBa, OKa3aBIllasg OrPOMHOE BIUSHHUE Ha
Ipolecc AajdbHEHIIEro pa3BUTHUA KaK HAIMOHAIBHOIO,
TaK ¥ MEXIyHapOIHOTO MpaBa.

Kax oTMeuanu uccienoBareny, y4eHHE O €CTECTBEH-
HOM [IpaBe MOCIYXWIO "ONpaBOaHUEM U JIO3YHI'OM
(paHIy3cKOH peBONIOLMH", BOCCTaBIIEH MPOTHUB KOPO-
JIEBCKOT'O CTPOSI BO MMl "'TIPHUPOKICHHBIX IPaB YeIoBeKa'.

B nayane XIX B. B pa3BUTUM €CTECTBEHHOIO IIpaBa CTa-
JIM TIPOSIBIIATECS KPU3HCHBIC SBJICHUS, KOTOPBIE OBUTH 00Y-
CJIOBJICHBI KOMIUIEKCOM NPWYMH KaK BHYTPEHHETO MOPS/IKa,
3aJI0)KEHHBIX B CAMOM TEOPWH €CTECTBEHHOTO IpaBa, TaK H
BHEIIHero IaHa.Ha cMeHy TeopeTMYeCKHX MOJI0KEHUH
€CTECTBEHHOM IIKOJIBI MpaBa MPHIIIM JAPYTUe UAEH U KOH-
HeMuu. JTO YTUINTAapHas 1Koa npasa M.benrama B AHT-
JIMM, UCTOPUYECKasl IIKOJIa Ipasa B I'epmaHuy, a BO BTOpOi
nosnoBuHe XIX — HOpMaTHBHAs KOHLIEIIIYSA IIpaBa.

HOpMaTI/IBHaH KOHIICNIKUA OCHOBaHa Ha MPU3HAHWUM TOTIO,
YTO IPaBOM SIBIISIETCS. HOPMBI, N3JIOJKEHHBIE B O(HIIHATEHBIX
aKTax TOCYyIapCTBEHHOH BmacT. HopmarwBHAas KOHLCIIIHS
CBOMMH KOPHSMH BXOIWT B TaK HAa3bIBAEMBII IOPHAMYECKUN
no3uTHBM3M. Ero mpezacraBuTeny yTBEpKIaH, UTO TTOJIOXKE-
HUSI €CTECTBEHHO-TIPABOBOI KOHLETIINH SIBIISIOTCS «(BEJMKH-
MH 3a0Jy)XKICHHAMH YMOBY», IIPaBOM JKE SIBISETCS TOJBKO
HCXOJAIIME OT TOCYAApCTBA HOPMATHBHbIE MPABOBHIC AKTHI
6€30THOCUTENBHO K UX cojepkaHuio. OCHOBHBIM IIpeACTa-
BUTEJICM 3TOTO HAMpPAaBJICHHS B FOPUCIPYACHIIMH ObLT 3HA-
MEHUTHIN aBcTpuiickuii yuenstii I'. Kenb3sen.

3HayeHHe eCTECTBCHHO-TIPABOBOM TEOpPHUHM HAa HEKOTO-
PBIN IEpUOJI BPEMEHU YTPauMBaeT CBOE HEMpexoAsiiee
3Ha4eHHe, HO, HaunHasg ¢ XX BEKa U J0 HACTOSILIETO Bpe-
MEHH, TIEPEKHUBACT B CBOEM PA3BUTHHU MEPHOJ BO3POXKIE-
HUS €CTeCTBEHHOTo mpasa. Cpeam APYrux OTIUYUTENb-
HBIX OCOOCHHOCTEW BO3POXKIEHHOTO €CTECTBEHHOTO Ipa-
Ba CJIEAyeT Ha3BaTh MHOXKECTBEHHOCTh HAIPaBICHUN €ro
pa3BuTHs ¥ (OPMHUPYIONIUX €ro YacTHBIX Teopuid. Ilo-
CleZlHEEe Jalo OCHOBaHHE pAAy AaBTOPOB HMMEHOBATh
COBPEMEHHOE €CTECTBEHHOE IPABO C TOYKU 3PEHHS €ro
TCOPUU HC B CAMHCTBEHHOM, 4@ BO MHOXXCCTBCHHOM YHUCJIC,
Kak "TeopHH COBPEMEHHOI'0 €CTeCTBEHHOTO mpana". OHO
OoJbIlle HE pacCMaTPUBAETCSl KaK COBOKYITHOCTH HE3bIOJe-
MBIH MAEH C MX BEYHBIM COJEP)KAHHMEM, a MOCTYIIHpYeTcs
KaKk MIEH «ECTECTBEHHOTO IpaBa C H3MEHSIONIUMCS
cojiep’kaHneM». Bo3HMKaeT TeopeTHdeckas KOHIEIHS,
OCHOBaHHasi Ha HOBOM METOJOJIOTHYECKOH OCHOBE,
COXpaHAET MPEXHIOK HJCOJIOTHUECKYI0 HAIPaBICHHOCTh
Ha o0ecreyeHne HEOThEMJIEMBIX (€CTECTBEHHBIX) YeIo-
BEKa M COIMAIBHYIO CIIPABEIMBOCTD B TIPaBeE.

CoBpeMeHHYI0 KOHIIETIIHIO €CTeCTBEHHOW MPaBOBOM
HAIpaBJIEHHOCTH HamboJee MOCIeI0BAaTeIFHO Pa3BUBAIIN
PSA YICHBIX COBETCKOTO MEpHOja, B TOM YHCIIE MPEXIC
Bcero B.C.Hepcecsanu. He orpumas 3HaueHUsI HOpMaTHB-
HOCTHU IIpaBa, OH OTCTanBaJl MMO3UIIUIO, KOTOPast CBOAUTCA
K TOMY, YTO B 3aKOHE HE JOJDKHO COJEpXKaTcs MPOU3-
BOJILHOE COJIEPKAHUE, HO JIUIIb MOJOXKEHUS, OCHOBAHHbBIE

110 CBOCH CYIIHOCTH CBOOOAE KaK MEpPbl MOBEACHUS -
HOCTH B paMKax 3akona[2, ¢.353].

Pasnmuuune Mexay MpaBoM U 3aKOHOM SBISIETCS OJHUM
13 KPaeyrojbHbIX KAMHEN HOBOW TEOPUHU «BO3POKIEHHO-
r0 €CTECTBEHHOro Impasay». IIpaBo ecTh HOPMAaTHBHO 3a-
KpeIUIEHHasd CIPaBeAIMBOCTb, 4 HECIPABEAIUBBINA 3aKOH
HE ecTb Tpaso [3, ¢.32].

Teopuss ecTeCTBEHHOro IpaBa CTAHOBHUTCA B HOBBIX
ycioBuss XX BeKa TEOPETHUYECKOM, METON0JIOIMYECKON U
HpPaBCTBEHHOI OCHOBOH (pOpMHpOBaHMS HOBOW HOJNUTH-
YECKOHM, HACOJOTMYECKO M IIPaBOBOM €CTECTBEHHO-
MpaBOBOM KOHLleNIMeN pa3Butus obmectBa. Ha ee ocHOBe
(opMupyeTcst MOCIEBOSHHAS TOKTPHHA MPaB YEJIOBEKA.

B mocneBoeHHBI Tepmon oHa cTajma (haKTHIECKH
OCHOBHOM MOJMTUYECKON U NPAaBOBOM JOKTPHUHOM, Ha OCHO-
B KOTOPOii ChOopMHUPOBAICS ITOCIEBOCHHOE MUPOYCTPOH-
CTBO, C()OPMHUPOBANACH U BOIUIOTHIACH B KHU3Hb JIOKTPH-
HAa IPaBOBOT'0 rOCyapCcTBa.

JlocTaTo4HO OTMETHUTH, YTO B COBPEMEHHOM OOII[ECTBE
BhIcHIeH (OpMOIT 3aKperuieHHs TNpaB ueoBeKa ObLIO
npunstue [enepanbHoii Accambieeit OOH BceoOuieit
JICKJIapaliy TpaB 4esioBeka. B Ooiiee MO3MHMI MEpHO
rapaHTHPOBAaHHOCTh OCYIIECTBJICHHSI MPAaB M CBOOOJ ye-
JI0BeKa ObuIa OcyIecTBIeHa B MEXIyHapOAHOM IAKTE O
TpaXXJaHCKUX M MOJIMTHYECKHX MpaBax M MexIyHapon-
HOM IaKTe 00 SKOHOMHYECKHX, COIHAIBHBIX U KYJIbTYp-
HBIX mipaBax (1966 1.).

MoHO yTBep:KAaTh, YTO IOKTPHHA €CTECTBEHHOIO
IIpaBa B HOBOE BpeMs MOIyYHJIa CBOE IOPHIUYECKOE 3a-
KpeIUICHHE B BaXHEHIIMX aKTaX MEXITyHapoIHOIO IpaBa, a
TIpaBa YeJI0BEKa Kak CTEP)KeHb JAaHHOW KOHLIETLINH SIBIISTFOTCS
Kak 0OBEKTOM 3aIlUThI U B HALIMOHAILHOM 3aKOHOIATE/IbCTBE
KOHKPETHBIX TOCYJapCTB U OOBEKTOM MeEXIyHapoIHO-
NIPaBOBOM 3allUTBHI.

B GenopycckoMm 3aKOHOAATENBCTBE ATO HAILIO CBOE
BEIpakeHue B cT.2 KoHcTurymmu PecyOnmuku bemapyce,
IZie ONpEenesieHo, YTO YENIOBEK, €ro IpaBa, CBOOOABI U
rapaHTUU UX pealu3aliy SABISIOTCS BBICHIEH LIEHHOCTBIO
1 LIeNBI0 00IIEeCTBa ¥ rOCYAapCTBa.
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HALIMOHAJILHASI CTPATEIUS1 JENCTBUI
POCCHUIMCKOI ®EJEPALIUU B UHTEPECAX
JKEHIIIMH HA 2017-2022 TOJIbI

Cxiomme /I.H. (I'® BUII)

B Pecniy6immke bemapycs, HaunHas ¢ 2012 1. BemeTcs
pabora mo cosnanuio KoHnenmuu obOecniedeHus TeHIEP-
Horo paBeHcTBa (nanee — Konmenmus). Ee paspaborka
OblTa NperycMoTpeHa HaroHanbHBIM TUIAHOM JeHCTBUI
1o 00ecIIeueHNI0 TeH/IEPHOTO paBeHCTBa B PecryOnmke
Bbenapyce na 2011-2015 roxst [1], mockomsky a0 B Ha-
el cTpaHe OTCYTCTBOBANl IOKYMEHT, OIpPENEISIONINH
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MOHSTHE, LENU U 3a/ladd, OCHOBHBIC HANpPABICHUS T'CH-
JIepHOW TIOJMUTHKH. MakeT mpoekTa ObIT pacCMOTpPEH Ha
3acefqannu HannoHansHOTO COBeTa MO TeHIEPHON MOJIH-
tuke npu Coere MunnctpoB Pecnybnmku Bemapyce B
nmekabpe 2011 1. 1 ¢ 3TOro BpeMEeHHU OCYIIECTBIISICTCS J0-
paboTKa IpoeKTa, KOTopasi, O4YEBUAHO, 3aTsIHyIack. KoH-
LMK OCHOBBIBaeTCA Ha mojoxeHusax KoHBeHLuu o
JUKBHIAIUKM BceX (OPM NUCKPHUMHUHAIMHM B OTHOLICHHH
xeHiuH 1979 r. [2], patuduuuposanHoit BCCP, u mpu-
3BaHa CTaTh MEPBBIM MPOTPAMMHBIM JOKYMEHTOM, OCHO-
BOW JIESTEIBHOCTH TOCYIApCTBa B OOJACTH JTOCTIIKEHUS
TeH/IEPHOTO PAaBEHCTBA M OOBEIUHUTH YCHJIMS BCEX yda-
CTHHKOB 3TOT0 TIporecca. B ¢popmupoBanmn monoxeHui
KoHnenuun y4acTBYIOT NPEICTaBUTEIN pECITyOJIMKaH-
CKMX OpraHOB TOCYAAapCTBCHHOTO YNPAaBICHMS, HAYKH,
OOIIECTBEHHBIX M MEXIYHAPOAHBIX OpraHM3anuii, oObe-
JMHEHHBIE B COCTaBe pabodeil rpyImbl.

OnpIT pa3paboTKN aHAJOTHYHBIX (YHIAMEHTATBHBIX
JIOKYMEHTOB B O0JIaCTH JIOCTIPKEHHUS! T€HIEPHOTO PaBeH-
CTBa UMeeT psAJ MoCTCOBEeTCKUX cTpaH — Kasaxcran, Pec-
ny6muka Tamkukucran, Keipreizckas Pecnybnuka, Poc-
cuiickass depepanus,, rae npodieMa oOeceYeHUsT paB-
HOTIpaBUsL MYXXYMH M OKCGHIIMH B CHIYy KYJIbTYpHO-
HCTOPHUYECKUX M PEJIMTUO3HBIX TPaIUIMi MpPOJOIIKAeT
octaBatbest ocTpoil. B 2017 r. [IpaButensctBom Poccuii-
ckoit denepanun yrBepxaeHa HanmoHanbHast cTparerns
JIecTBUM B MHTepecax >keHIMH Ha 2017-2022 roner [3]
(mamee — Ctpaterus). Unes pa3paboTKH TaKOro KOHIICTI-
TyaJIbHOTO JOKyMeHTa npo3By4ana B 2015 r. Ha EBpa3uii-
ckoM xeHckoM ¢opyme B Cankt-IlerepOypre u Hamuia
MOJIEPKKY y BBICIIETO PYKOBOJCTBA CTpaHbl. IIpoekt
Crpaterun ObLI MOATOTOBICH MUHHCTEPCTBOM Tpyla U
couuanpHOM 3amuTel Poccuiickoil ®exepanuu npu ak-
TUBHOM y4acTuu uieHoB CoBeta Denepaliun, AMyTaTOB
IlocynapcTBenHoi#t JlyMmbl, mpeacTaBuTesniel MpoQHIbHBIX
MHUHHCTEPCTB M BEIOMCTB, CTPYKTYP T'Pa’kAaHCKOTO 00-
IIECTBA, HAyYHbIX opraHm3anuii. Ha Hamr B3rsia, usyde-
HHUE TIOJIOKEHHWH 3TOTO JOKyMEHTa BechbMa aKTyaJbHO B
pa3pe3e HeoOXOIUMOCTH 3aBEpIICHUSI PabOTHI IO CO37a-
HUIO aHAJIOTUYHOTO JIOKyMeHTa B PecriyOnmke benapycs.

CrpykrypHO-conepxaTenbHo CTpaTerus BKIIOYAET
HECKOJIBKO Pa3/ieoB, PACKPHIBAIOIINX OOIITHE MOJIOXKESHUS
Crparerun, XapakTepUCTHUKY MOJIOXKEHHU >KeHIUH B Poc-
culickoii denepauuyu ¢ ONPEICICHUEM OCHOBHBIX IIPO-
067eM M JOCTIDKEHHH B 00JacTH oOecredeHus: PaBHBIX
IIPaB U PaBHBIX BO3MOXKHOCTEH MY)KYMH M >KCHIIMH BO
Bcex cepax KU3HU 0OIIECTBA; HAIIPABICHHS PeaIu3alnu
CrpaTternn C yka3aHHEM KOHKPETHBIX 33/1a4 B paMKax
Ka)XXJIOTO HalpaBJIeHUs; 3Talbl, MEXaHU3Mbl H PECYpPCHI
peammzanuu CTpaTerny, 0XXuJaeMble pe3yJIbTaThl.

Ee peanuzauus npoBogutcst B aBa stana. Ha I stame
(2017-2018 rr.) mpeaycMaTtpuBaeTcs pa3paboTka Mexa-
HU3MOB peayn3anuy, HHHOPMAIMOHHO-aHATUTHIECKOTO,
IIPaBOBOTO M KaJPOBOTO 0OeCHeueHHs TOCYAapCTBEHHON
TIOJIMTHKY B MHTepecax »xeHmuH. Ha II atanme (2019-2022 rr.)
3aITaHMPOBAHA pPeaNn3alus Mep M0 YIYYIIEHHIO I0J0-
YKEHHS JKCHIIMH B TIOJIMTHYECKOH, IKOHOMITIECKOH, COIHaITh-
HOW W KyJbTypHOU cdepax. PUHAHCHPOBAHKE PeAT3ALHS
CTpaTeruu OCYLIECTBISIETCS B PaMKax JEHCTBYIOIIMX ro-
CYJapCTBEHHBIX ITPOTPAMM.
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B paMkax Hammx Hay9IHBIX HHTEPECOB (TIOIUTHYECKUE
MpaBa U CBOOOJIBI KEHIIWH) OCTAHOBUMCS Ha TOM, KaKHUM
obOpaszom Hamuta otpakenne B Crtpareruu mpoOiema Io-
JIO’KEHYS JKSHIIMH B OOIIECTBEHHO-TIONMMTHIECKOM JKU3HH.

B Crpaterun oTMedaroTcs MOIOKUTEIHHBIE MOMEHTEI
B 00JIaCTH JTOCTIDKEHHS TCHIEPHOTO PAaBEHCTBA B MOJH-
THieckoil cgepe. JKEHIIMHBI AaKTUBHO YYacTBYIOT B
YIOpaBJICHUU TOCYAapcTBOM. JlOJs >KEHIUH Cpeiu JIHII,
3aMEIIAIONINX JOJDKHOCTH TOCYAapCTBEHHOW TpakaaH-
CKOM CIIy’)KOBI M MYHHIIMIAILHOW CIIY>KOBI, COCTaBJISCT
72,1 %, 59 % wu3 HUX 3aMelalOT TaKHe OJKHOCTH B
IECHTPAJIBHBIX ammaparax (eaepaabHbIX OPraHOB TOCY-
JTAPCTBEHHOM BNACTH, B TOM 4ucie 25,3 % — MOIDKHOCTH
pykoBoguTened. Jloys JKEHIUMH Cpenu JML, 3aMellaro-
IIMX JOJDKHOCTH TOCYIJApCTBEHHOM IpaskIaHCKOM CITyX-
OBl B OpraHax rocyIapCTBeHHOH Biactu cyOBekToB Poc-
cuiickoit Pepepannu, coctaBisieT 42,3 %, KOS KSHIIUH
CpeIy JIHI, 3aMEMIAIONINX TOJHKHOCTH MYHHIUTAIBHON
ciyx0b1, — 78,8 %. Cpenu AUIIIOMATOB POCCUMCKIX MUCCHIA
3a pyOexKOM 011 JKEHIIMH cocTaBisieT 16 % [3, ¢. 6-7].

Cpenu HETOCTATKOB U MPOOJIEM, KOTOPBIC MPEICTOUT
peuInTh, B CTpaTeFI/II/I Ha3bIBACTCA MEAJICHHOC BHEAPCHUC
MPaBOBOrO CTaHIAPTa FCHICPHOTO PABCHCTBA B MPAKTHKY
JIESTETPHOCTH TMOJUTUYCCKUX MApTHH W M30HpaTeIbHBIH
mporiecc. 3aKOHOJATeIbHAS HOPMa O CO3MaHUHM MYKUH-
HaM ¥ >KSHIIIMHAM — WICHAM TOJIMTUYECKON TTAPTHH, PAaBHBIX
BO3MOYKHOCTEH [UIS TIPEICTaBUTEIIHLCTBA B €€ PYKOBOSIIIX
OpraHax, BKIIOUYCHUS B CITUCKU KaHIUAATOB B EIyTaTHl U
Ha WHBIC BHIOOPHBIC IOJDKHOCTH B OpraHax TOCYIapCT-
BE€HHOH BJIACTH U opraHax MECTHOI'O CaMOYIIpaBJICHUA Ha
MPAaKTUKE pealu3yeTcs MeIIeHHO. [Ipu mupokoM yda-
CTHU B M30MpaTEIbHBIX KaMIIaHUAX (KEHIIMHBI PaboTaloT
B M30MpaTENIbHBIX KOMHCCHSX, YYaCTBYIOT B BBIOOpax B
KauyecTBe HalJro/aTesel, BKIFOYATCsl B M30MpaTebHble
CHHCKM TOJMTHYECKUX TAapTHH) MpPeICTaBUTEIBCTBO
JKCHIIIUH B 3aKOHOJATEIBHBIX OpPraHaX BIIACTH COXPAaHs-
ercst Ha HU3KoM ypoBHe. Ha 1 suBaps 2017 r. nosns sxeH-
mwmH cpenu wieHoB Coeta ®eneparmu DemepambHOTO
Cobpannst Poccuiickort ®@enepanun coctaBmwia 17 %,
cpeau penytaroB I'ocynapctBenHod dymbl denepanbHOro
Cobpannst  Poccwiickoit @eneparmimm — 15,6 %. Hons
JKCHIIWH, 3aMCIIA0INX TOCYIapCTBCHHBIC NOJLDKHOCTH B
OopraHax 3aKOHOJATENBHOW BJIACTH CyOBEKTOB Poccuii-
ckoit @enepanuu, coctaBuser 17,4 %, nons KEHIUH,
3aMearomux MYHUOUNAJIBHBIC JOJDKHOCTU B IMPEACTa-
BUTENIFHBIX OpraHaX MYHHIIUMAJIBHBIX OOpa30BaHUM, —
30,8 % [3, c. 7].

OueHb BOKHBIM, 10 HAIlIeMy MHCHUIO, CTaJIO BBISIBIICHHE
u oopmienue B Tekcre CTpaTernu KOMIUIEKCA TPUIHH,
MPEISATCTBYIOMNX TOTHOHM peai3aluy KeHIIHHAMHA BCe-
ro KOMIUIEKCa UX TpaB U cBo0o. Bo-mepBrIX, 3TO OTCYT-
CTBHE MIMPOKOTO PACIpPOCTPAHEHHUS IPABOBOTO MPOCBE-
IIEHUA 110 BOIIpOCaM IIpaB U CBO60}I, PEAOCTABIICHHBIX
JKEHIIMHAM HaI[HOHAJILHBIM 3aKOHOIATENHCTBOM M 00IIe-
IIPU3HAHHBIMU HOpMaMH MEKIYyHapoJHOro Impasa. Bo-
BTOPBIX, CIIOKUBIIHAECS B OOIIECTBE MPEIACTABICHUS O
COHI/IEU'[BHOI\/’I PO KCHUIWMHBI, KOTOPBIC OTPHULATCIBHO
CKa3bIBalOTCA Ha caMope€alin3alui U Pa3BUTUU HHIWBH-
JTyaIbHOCTH YKEHIIUH, TPETSTCTBYIOT CBOOOHOMY BBIOOPY
MU Tipodeccuu U 00pa3a KU3HU U CO3/Ial0T Oapbephl Ha




MYTH JOCTMXCHUS (pAKTUUECKOTO PAaBHOIPABHA JKCHIIWH
U MYXYUH KaK B OOIIECTBEHHO-TIONIMTHYECKOH, TaK U B
COIMAIBHO-3KOHOMHYECKOH JKM3HHU (IIPU3HAHHE MEPBO-
CTEIIEHHOM POJIM >KECHIIMHBI KaK JOMOXO3SIIKH U MaTepu
U BTOPOCTETIEHHOCTh MPO(ECCHOHANBHBIX W KaphepPHBIX
poneii) [3, c. 7].

Peanuzaunst HampaBnenust «Pacimmpenue ydyactus
JKCHIIUH B OOIIECTBEHHO-TOJUTUYECKON KHU3HU» Ipel-
HojaraeT perieHue CIEAYIOUIMX 3aJad: CHUXKEHUE JHC-
IPOMNOPLUUI MO MPHU3HAKY I10JIa B PYKOBOJAIIEM COCTaBe
(enepaybHBIX OPraHOB BJIACTH, OPraHOB I'OCYIAapCTBEH-
HOW BiacTu cyObekToB Poccuiickoit denepanuu, opranos
MECTHOTO CaMOYIIPABJICHIS W OPTaHU3aLNH, a TaKKe CO3-
JlaHWE OJAroNpUATHBIX YCIOBUH AJIS MPOJBIKCHHS JKEH-
IIMH 10 CIyX0e; TOBBIIICHUE POJN KEHCKUX OO0IIeCT-
BEHHBIX OpPTaHM3alUil M OObEIWHEHWHA B OOIIECTBEHHO-
MOJIMTUYECKON >KM3HU. Pelenne yka3aHHBIX 3a7ad Open-
TOJTaraeT PeaTn3alfio CIEAYIONIX MEp: OKa3aHHE rocy-
JIApCTBEHHOW TOJJEPKKU OOIIECTBEHHBIM OPraHU3alMsiIM
U OOBEAMHECHUSIM, pPEAIM3YIOUMM MEpPOIPHATHI 110
YIAYUYIICHUIO MOJIOKCHUSA KCHIIWH W BbIABUTAIOIIUM CIIO-
COOHBIX M KOMIIETEHTHBIX B NpPO(eCcCHOHAILHOM OTHO-
MICHNUU XCHIIMH B OpraHbl BJIAaCTHU BCCX BETBEH U YpOB-
Hel; peanmzanus HWHPOPMALMOHHO-TIPOCBETUTEIBCKIX
IporpaMM, HANpaBJICHHBIX Ha TMOBBIMICHUE YYacTHUs
JKCHIINH B OOIIECTBEHHO-TIOIUTHYECKOHN XKHU3HHU; (opMu-
poBaHne HHGOPMAIIMOHHOTO IPOCTPAHCTBA IKEHCKUX
opranmzaniii B HMH(MOPMAIHOHHO-TEICKOMMYHUKAIIMOHHON
cetn «VIHTepHET»; COAEHCTBHE YYACTHIO POCCHHCKHX
JKCHCKHX OOIICCTBEHHBIX OPTaHU3aIMii B MEXIyHApOI-
HoM cotpyaHudectBe mo juHuu OOH, OBCE, Cosera
EBpormbsl 1 popyMa «A3HaTCKO-THXOOKEAHCKOE IKOHOMH-
YeCKOe COTPYAHHIECTBOY [3, ¢. 13-14].

K 2022 r. B pesynbrare peanusaiuu CTpaTeruu, co-
TJIAaCHO OXHUIOaHUAM, 6y]1yT CO3JaHbl YCJIOBUA IJId YBECJIU-
YEeHUs! JOJIM JKEHIIUH CPEIH JIUII, 3aMEIIAlONINX JOJDKHO-
CTH TOCYJIapCTBEHHOH I'paKIaHCKON CIIYKOBI M MYHUIIH-
HaJbHOM CITyOBI, a TAKXKE JIOJIN JKSHIIWH CPEIH WICHOB
MOJIMTUYECKUX NapTUi U opranuzauui (3, c. 17].
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CYJIEBHUK KABUMMWPA 1468 TOA
Cnecapesa A.B. (BHII)

CucrtemaTtu3anys sSBISETCSI HE TOIBKO M HE CTOJBKO
CIOCO0OM YIOPSIOYCHHS 3aKOHOIATEIhCTBA, HO W TIIAB-
HBIM 00pa30oM HallpaBjieHa Ha COBEPLIEHCTBOBAHHUE 3aKO-
HOJIaTeJILCTBA U TpaBa, HOPMEI MpaBa C €€ peajn3anuei
Ha npakTuke. CriocoOoM o0miel cucreMaTnu3alyu MpaBo-
BBIX HOPM SIBJIAJICS 3aKOH, U3AaHHBINA B 1468 rony, xorto-
PBIl TIOJTyYHJT B MCTOPUKO-TIPABOBOM JIMTEpaType Ha3Ba-
nue Cynebnuk Kasumupa. B Hem B GonbIIMHCTBE cozep-
JKAITUCh HOPMBI YTOJIOBHOTO, YTOJIIOBHO-TIPOIIECCYATLHOTO
IpaBa, KOTOPBIE YCTAHABIMBAIHN YTOJOBHYIO OTBETCTBEH-
HOCTh 3a KPaXXy W PETYIHPOBAIN IOPSAIOK CYHOIPOU3-
BOJICTBA T10 3TUM JenaM [ 1, cTp.162].

CyneOHHK OBUT HamucaH Ha OEIOPYCCKOM SI3BIKE, Kak
1 OOJNBIIMHCTBO 3aKOHOAATENBHBIX akToB BKJI Toro BpemeHm.
[epBonauansHo, TekcT CyneOHMKA He ObUT pasjielieH Ha
CTaTby, a MpPaBOBBIC HOPMBI BBIACIIAIIMCH TOJIBKO 3arjiaB-
HbIMU OyKBaMH HJIH ab3anamu. MICTOPUKU-IOPUCTHI MOIe-
mun Teket CynebHuka Ha 25 crareit. B ocHoBy Cyne0-
HHUKAa JICTJI0O MECTHOE OeIOpycCcKoe OOBIYHOE MPaBO B JI0-
TIOJTHEHUH C HOBBIMH TIPaBOBBIMH HOpPMaMH, pa3pa0dOTaHHbI-
MH CyIeOHOH W aJMUHHCTPATHBHOM IMPAKTHUKOW, B COTIIACO-
BaHNH C HOBBIMH COIAAIbHO-3KOHOMHYECKAMH YCIIOBHSIMU.

CyneOHHK OTKpBIBAaCT pa3fiell, KOTOPBIA MOXHO Yc-
JIOBHO Ha3BaTh «YCTaBOM O TaTh0e». CTaThH 3TOTO pas-
JieNia OTIPENIeIIAIOT CTENICHb OTBETCTBEHHOCTH BOpa M 4Jie-
HOB €r'0 CEMbH MpU TaThOe ¢ moanyHeM (1, 4, 5, 6). 3nech
TaKKE COACPKATCA TMPCANNCAHUA O TMOPSAAKE OIUIaThl
MIPUYMHEHHOTO yuiepba HCTIy, BblIIaTa mrpada rocro-
JIMHY BOpa, 0 cyns0e momuyHoro (2,3,4). B aror xe pas-
JIeTT BXOAUT CT.7 00 OTBETCTBEHHOCTH TOCIIOJMHA BOpa B
CJIy4ae ero coydacTusi U CT.8 00 OTBETCTBEHHOCTH XO35H1-
Ha JTIOMa 3a TaifHOe JepyKaHue B JOME MOCTOPOHHUX JIHII.
OCHOBHOE co/iepKaHUE JaHHOTO pa3Jiesia — ONpeelicHue
OTBETCTBCHHOCTH TIPH  YTOJIOBHBIX  MPECTYIUICHHUSX.
B nByx cratesax (1,2) mpenmuceiBaeTCs, YTO HECOCTOSIB-
[IHIACS BOpP HaKa3bIBaeTCs BHCENHICH, HO HE yKa3bIBacT-
Csl, KTO OCYIIECTBISIET Ka3Hb. 3aTeM HIyT TPU CTAaThbU
(9-11), onpenensronire MOPAIOK OOpalIeHHs B CYI MPH
BO3HMKHOBCHUU JCJI MCXKAY JIMIAMHU, HaAXOAAIIUMHUCA B
NOMYMHEHNH pa3HbIX BiacTtei. Co cT.12 HaumHaeTcs pas-
JIeNT 0 HaKa3aHWsX, IpoospKarImui YcraB o Tarb0e. Ha-
qayo cT.12 SBIsSETCS CBOEro poja 3arojoBKOM 3TOTO pas-
Jena: «A KOIH 3J0/es BBIOAAYT U CIpaBa a YUM €ro y3-
BEJLITH KAa3HUTH IO €ro Jeiam». 31ech K€ BBIACHACTCH,
YTO JJIsI OCYIIECTBICHUS IPUTOBOPA BOpa MO PEHICHUIO
cyna BblgatoT mnotepreBwemy. Ct.12  npeanuceiBaeT
CTpOTO€ CIIeIOBaHHE IIPUTOBOPY CYAa, IMPOBO3TIAIIAs
CYpPOBOCTH 10 OTHOIICHHUIO K HAPYIIUTEISIM TIpaBa cOOCT-
BEHHOCTH: «A HaJ 3JI0I€EM MUJIOCTH HE HamoOe». Ctarpu
13-19 onpezensror Mepy HakazaHus (IUIATY WA BHCEIIHILY)
32 BOPOBCTBO. TpH M3 HHMX ONpEAENSIOT HaKa3zaHWe NpU
TaTtb0€e C MOJMYHBIM. XOTS B TIEPBBIX JBYX CTATbAX BO-
POBCTBO C MNOJIMYHBIM HE YIIOMHUHACTCA, U3 COIIOCTABJIC-
HUS C cojJepkaHueMm crateil 16-18 BBIICHSETCS, YTO
c1.12-13 wmMeroT BBULY TaTh0y «C JHIOM». JTO Ke
00CTOATENBCTBO SBISIETCSI KOCBEHHBIM JI0KA3aTEIbCTBOM
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TOTO, 4TO CT.12-15 mpumbIKalOT K YcTaBy O TaTh0e.
Cr.16-18 ompenensioT Mepbl Haka3aHUS BOpa, HE TIOW-
MaHHOTO C IOJWYHBIM, BHHA KOTOPOTO IOKa3bIBACTCS
MoKa3aHusAMHU cBujeTels (coka). K atomy pa3menmy otHO-
curcs W cT.19 0 Haka3aHWM 3a BOPOBCTBO HEBOJBHBIX
(mapoOKoB), pacrpocTpaHsromas ooOIre HOPMBI Hakasa-
HUsI Ha MapoOKOB, MMEIOIIUX CBOe mMylecTBo. CraTbu
20-22 mocBsIIEHBI ONPENeNICHUIO TOpsAKa PELICHHUs 3e-
MEJIBHBIX JIe7 O Hae3/lax. Bompockl 0 Haka3aHuM 3a yTau-
BaHUE HalJIeHHbIX Belleil TpakrtyeT cT.23. B ¢.24 npen-
MIHICAHO 32 BOPOBCTBO HEBOJIBHBIX M 3aBHCHUMBIX JIIOJEH
HaKa3blBaTh B COOTBETCTBUU C 3aKOHAMU O BOPOBCTBE,
ycraHoBineHHBIME B CyzmeOHHKe, pa3THYaBIIeM Haka3a-
HHE B 3aBUCHMOCTH OT TOTO, OBII JIN IIPECTYITHUK MOIMaH
C TOJMMYHBIM WIN yIH4YEH CBHACTEISIMH. 3aKaHYMBACTCS
CyneOHHK cTaTheil 0 MOCTaxX, YCTaHABIMBAOIIEH HaKa3a-
HHUE IS JIUI, HE 3aMOCTHMBIIMX CBOWX CBOU YYaCTKH U
CTaBIIMX BCIEACTBUE 3TOr0 BHHOBHHMKAMH HECUaCTHOTO
ciyyvas [2].

Hcxona U3 M3N0KEHHOTO, MOXKHO CIENaTh BBIBOJ O
ToM, uT0 B CyneOHHMKE MPOCIEKHUBACTCS OIpeAeICHHAs
cHUCTeMaTH3allls MaTepHuaia, KOTopas Hallla OTpaKeHHe
B ero cTpykrype. CynebHuk nenurcs Ha TpHu yacTu. Oc-
HOBHOE COZEp’KaHHE TEPBOI M3 HUX — OINpEICICHUE OT-
BETCTBEHHOT'O 3a COBEpIICHHOE mpecTyruieHue (ct.1-8).
Bropast yacth pazbsichsieT nopsiiok obparienus B cya (9-11).
TpeTps 9acTh paccMaTpUBaET BOIPOCHL O TOM, KakK CIeIy-
©T HaKa3bIBaTh 3a Pa3IW4HbIe npecTymureHna. Cpenu HuX
BBIJICTICHBl BOPOBCTBO C TOJMYHBIM W 0€3 MOJNYHOTO,
Hae3/bl, 3eMeJIbHbIC JieJla, yTauBaHUE HallZIeHHBIX BelleH,
BOPOBCTBO JIIOJECH U YENSIIM, HEBBIIOJHEHUE MOCTOBOH
MOBUHHOCTUA. B 3TOIl uyacTu mpoBeneHa HEAOCTATOYHO
CTporasi CHUCTeMaTH3alus, 34eCh BBLACIAIOTCS JAela o
3eMJle M Hae3/ax, MOCKOJbKY B HHX OOJbIIOE BHUMaHHE
yIeIEeHO BOIPOCaM TMIPOIecca, HEXKENU ONPEAeICHUI0
HaKa3aHUs 110 3TUM JICTIaM.

Taxum oOpazom, n3nanrem CyneOHrIKa OBLIO TIOJIOKEHO
HavaJio HOBOMY 3Tally B Pa3BUTHH NPABOBOM TEOPHH, TPaK-
THUKH 3aKOHOJATENBHON MAESTETbHOCTH T'OCYHapCTBEHHBIX
OpraHoB, HOBBIX MPUHIIMIIOB CHCTEMAaTH3aIMU U KOJU(PHKa-
M (heoslaTIbHOTO TIpaBa, KOTOPOE 3aBEPIIMIIOCH M3aHUEM
CraryroB Bemkoro Kuspkectsa JIntoBckoro.

JIMTEPATYPA
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COIO3HOE IOCYAAPCTBO POCCHHA
N BEJIAPYCHU. HEPCIIEKTUBBI PA3BUTHUA

Tepewonox A.B. (BUII)

Pacman CCCP, mukBupanus €IWHOTO 3KOHOMHYECKOI'O
MPOCTPAHCTBA, POCT COIMAIBHOW HAINPSHKEHHOCTH, YTIyO-
JICHHE SKOHOMHYECKOTO KpHu3Wca 3acTaBwim benapych,
Kak W Jpyrue OBIBIINE COIO3HBIE PECIyOJIMKH, HCKATh
BBIXOJ] W3 CO3/aBIIErocs NookeHus. CTaiu 3aKIrodaThCst
JIByXCTOPOHHHME cornamenust co ctpanamy CHI, 1 B mepByro
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ouepenb, ¢ Poccueit. benopyccko-poccuiickoe 6paTrcTBo
BO3POJMIIOCH B HENIETKUE TOIBI, KOT/la HOBBIE TOCYJapCTBa,
BO3HMKIINE HAa IMOCTCOBETCKOM MPOCTPAHCTBE, M3MEHHIN
CBOM T'€OTIOJINTHYECKHE U CTPATETHIECKUE TIPUOPHUTETEL.

B 1995 r. mexny Pecrryonukoit benapyce u Poccwmii-
ckoif deneparyeld ObUT MOANIMCAH IOTOBOP O IpyXOe u
cotpynuudectse. 02.04.1996 r. cocrosioch moJanucaHue
nmoroBopa o CoobmiectBe Pecnyonmuku Bemapyce u Poc-
cuifckoit denepanyuy. ITOT AOTOBOP MPEAOCTABUII Ipax-
JlaHaM JIByX CTpaH paBHBIC IIpaBa B MOJyYeHHH 00pa3o-
BaHMsI, OXpaHe 37I0pPOBbs, TPYAOYCTPOICTBE, OILUIATE TPY-
nauT.al2,c. 116].

JaneHeiimee monmuTHYECKOE COMMKEHNE TOCyAapcTBa
OBLTO 3aKperureHo xoroBopoMm o co3manuu Coro3a bena-
pycu u Poccum ot 02.04.1997r. Ero HeoTpemileMon da-
CTBIO CTaN pa3pabOTaHHBIN M BEIHECEHHBII HA BCEHAPO-
Hoe oOcyxnenue YcrtaB Coro3a bemapycm m Poccum.
23.05.1997 r. YcraB ObUT MIOANMCAH TIPE3UICHTAMH IBYX
CTpaH M BCTynui B cwiny. ['maBHeiMu nemsimu Coroza be-
mapycu U Poccum sBIAIOTCSA JanpHeilee ykperuieHue
JIPY>KOBI ¥ BCECTOPOHHETO COTPYAHUYECTBA MEXKY ABYMs
rocyJapcTBaMHU B MOJIUTHYECKOM, SKOHOMUYECKOM, COIU-
aNbHOM, BOCHHOM, HAy4YHOW, KyJbTYpHOH M JpYyrux 00-
nactsx. Co3gaHue eqUHOTO TaMOXKEHHOTO ITPOCTPAHCTBA
U yKkpervienue otHoumenuit benapycu u Poccun.

YcraB mpemycMaTpuBaeT, 4TO KaKA0€ IOCYAAapCTBO-
yuacTHHK Col03a COXpaHsSeT IOCylapCTBEHHBIH CcyBepe-
HHUTET, HE3aBUCHMOCTb M TECPPUTOPHAIBHYIO IIEJIOCT-
HOCTh, KoHcTuTynmio, rocymapcTBeHHBIH (hmar, repd u
Jpyrue arpuOyThl TOCYAAapCTBEHHOCTH, (OPMHUpPOBaHHE
€JIMHON MPaBOBOW CUCTEMBI, oOecrieueHne 6e30MacHOCTH
u O6oppba ¢ mpecTymHOCTHIO. B ¢T. 2 YcraBa roBopurcs,
YyTO Kaxabli rpaxnaHuH Poccuiickoit @enepauuu, u
Kaxaplii rpaxgaHuH PecnyOnuku bemapych sBmsercs
rpaxxganuaoM Coroza. 'paxkganun Coro3a, MOCTOSHHO
MPO’KUBAIOIINI B IPyroM rocyaapcTse, ydacTHuk Corosa,
MUMEeeT IpaBO M30upaTh W OBITH M30PaHHBIM B OPTaHbI
MECTHOTO CaMOYIPaBJICHHS HAa TEPPUTOPHH 3TOTO TOCY-
napcrBa. 08.12.1999 r. mpe3upeHThl ABYX CTpaH MOAIMU-
canu JloroBop o co3zganun Coro3zHoro rocynapcrsa bena-
pycu u Poceunu [2, c. 117].

On sBnseTcs HEMOCPCACTBCHHBIM  TIPOJOJIKECHUEM
NpeAbIYIIUX J0roBopoB. [IpUHIMIIHATIEHO HOBOE B HEM —
npoBo3riamenre COI3HOTO TOCYAapCcTBa, MPHU 3TOM Ka-
KJI0€ M3 COCTABIISAIONINX €r0 roCyIapCTB COXpaHsAET CBOU
cyBepenurer [1, c. 314].

[MTepcriexTrBoit pa3sutis COIO3HOTO TOCYIapcTBa Ha
HAIll B3MJIAJ, MOTJIO OBl OBITH 0Opa3oBaHWe KOH(eaepa-
IINH, HO C COXpaHEHHWEM CyBEpeHHUTEeTa, (PMHAHCOBOH ca-
MOCTOSITEIBHOCTH M HE3aBUCHMOCTH, YTO CYIIECTBEHHO
YMEHbIIAeT PUCKH TTOTIAAaHusI OJHON U3 CTOPOH M HEpaB-
HBIC YCIIOBUS, PE3KO CHIDKAET BO3MOXKHOCTH JUISi MaHH-
MyJTUPOBaHUS 000 M3 CTOpOH. DYHKIMOHUPOBAHNE
Co103HOTO rocynapcTBa He IPUBOIUT B JAHHOM Cllydae K
MOTEPE CYBEPEHUTETA, HAIMOHAIBHOW HJIEHTUYHOCTH,
rocyJapcTBeHHOro (iara, repba, rumna. l'ocymapctBa
IPH TakOW HWHTETpPAIlM JEHCTBUTEIHHO 3a00TATCI 00
001emM OyayIeM 1 MoIJIePKUBAIOT APYT APYyTa.

Kakum Oyzner atro CorozHOe rocyapcTBO M KakK IOMH-
JIyT MPOIIECCHI MHTErPalluy AajbIIe — OKaXXET BPeMsl.
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HPOBJEMbBI TEJUKTHOMN
OTBETCTBEHHOCTHU I'OCYJAPCTBA
B COBPEMEHHBIX YCJIOBUAX

Tumogpees A.H. (Cmonenckuit punuan PAHXul C)

B cynebnoii mpaktuke Poccuiickoit denepannu cy-
IIECTBYIOT NPOOJIEMBI, CBSI3aHHBIC C MPUBJICYCHHEM K
OTBETCTBEHHOCTH TOCYJapcTBa 3a Bpel, NPUYUHEHHBIN
nerictBusaME (Oe3aeCTBIEM) TOCYIAPCTBEHHBIX M MYHH-
LUMNAJIbHBIX OPTaHOB U JTOJDKHOCTHBIX JIUI] 3TUX OPTraHOB.

Pewenue Bompoca 0 €QUMHON NPUPOJE BO3MELIECHUS
Bpella roCyJapCTBOM, €IMHOM, IIOCIIEA0BaTEIbHOM IIO-
pSIKE ero BO3MEIIEHHUs BO BCEBO3MOXKHBIX CHTYalUsX,
HUMeeT He TOJIBKO OO0JIBIIOE TEOPEeTHYECKoe, HO U OIpOM-
HOE MIPAKTUYECKOe 3HaUeHHUe, TaKk KaK OT ITOr0 3aBUCHUT B
KakoW mpoueccyanbHOl (hopme, NpU YCTaHOBJIECHHH Ka-
KHX YCIIOBHH, B PaMKaX KaKOro BHIa CyIONpPOHU3BOIACTBA
JIOJIDKEH BO3MEINAThCA Bpel, TaK KaK INPH OTCYTCTBHH
YCIOBHH JIENUKTHOM OTBETCTBEHHOCTb INPUYUHHTEINS
Bpella, TEPSAETCA BO3MOXKHOCTH B3BICKATh BpE] WM Ha-
000poT, C ydeToM MMeroIeiics cyneOHol mpakTuky, 0e3
YCTaHOBJIEHHS YCIOBUN IOPUINYECKON OTBETCTBEHHOCTH,
Bpel BO3MELIAETCs 110 Cy1e0HOMY pEIIeHHUIO.

I'maBHBIN acmeKT BBIABICHHOM NPOONIEMBI SBIIAETCS
HaJIM4ye IOPUINYECKOW KOJIM3HMM M BakyyMa B TaKHX
3akoHoAaTeNbHBIX akTax kak KAC PO, I'TIK P®, KoAIl
P®, xoTopbl€ BPOJE PErYIUPYIOT, a BPOJE U HET CIIOPHBIE
MIPaBOOTHOIICHUS.

A ecnu Bpes, MO MHEHHIO HCTIA MPUYUHSIETCS EMY B
pesynbTaTe ASHCTBUM JOIKHOCTHBIX JIML OpraHa BJIACTH
B pamkax KoAIl P®? Ho npu ycnoBuu, 4To NpOTOKOJIBI U
MIOCTAHOBJIEHHUS MO Jielly 00 aJAMHUHHCTPATUBHOM MPaBO-
HapyIIeHUH HE COCTABJISIINCH, MIIH J1eJI0 00 aJMUHHUCTpPa-
TUBHOM IpaBOHAPYIIEHUM MHpekpaineHo. [Ipu Takoil cu-
tyanuu KoAIl P® ne mpumenmM. He mpumeHmM oH K
JAaHHBIM TPaBOOTHOIIEHUSM M TIOTOMY, YTO IENISAMH af-
MUHHCTPAaTUBHOTO TpoM3BOACTBa Mo mpaBmwiam KoAIl
P® ne sBnsercss oneHka neWcTBuii (0e3neiicTBuil) opra-
HOB BJIACTH M MX JOJDKHOCTHBIX JIMII, TaK KaK IIPH Takou
OLICHKE HEOOXOIMMO yCTaHAaBJIMBATh YCJIOBHUS ACIMKTHOMN
OTBETCTBEHHOCTH, KOTOpBIE HYXKHBI B TOM CIydae €Clld
JIMLO, TOABEPTHYTOE «PEMPECCUI, XOUET B MOCIEICTBHH
NPUBJIEYh BUHOBHBIX K OTBETCTBEHHOCTH U BO3MECTUTh
noydeHHbI Bpen. B pamkax KoAll nccnemyrorcst Bonpocsl
HAIM4Ms COCTaBa MpaBOHAPYLIECHUs, JOKA3aHHOCTH WU
HEJJOKa3aHHOCTH €T0 COBEPIIEHHMS, OIEHKa MPaBHIFHOCTH
COCTaBIICHHUSI TIPOIIECCYATBbHBIX M HHBIX JIOKYMEHTOB.

Hcxons n3 yka3aHHOM TOUKM 3PEHUS BBIPHCOBBIBACT-
cA CIeayIoUUi alropuTM AeicTBuil. JInio, B OTHOIIEHUH
KOTOPOTO AEI0 00 aIMUHHUCTPATUBHOM IIPaBOHAPYIICHUN
npekpameHo ods3aHo cHadana B paMkax KoAlIl PO, 06-
JKaJlOBaTh BBIHECEHHOE B OTHOLIEHUH 3TOrO JMILA MOCTa-
HOBIICHHE, najee B iopsiake KAC P® o6xanoBath neicTBusS

(6e3mericTBYS) MOHKHOCTHOTO JIMIA YCTAHOBUB €T0 TPO-
THUBOTIPAaBHOCTH ITOBEICHHS M BHHY, U J1ajee 00paImaThCs
B nnopsiake ['TIK PO 3a Bo3memennem Bpena.

Bnecennbie nonpasku B ['TIK P® ycranoBuiu, 4to
Ipu OOpaIleHNH B Cy[ C 3asBIICHHEM, COJEpKAIIUM He-
CKOJIBKO CBSI3aHHBIX MEXIY CO00# TpeOoBaHUii, M3 KOTO-
PBIX OJTHU IMOJUICKAT PACCMOTPECHHUIO B MOPSIKE TPAXKIAH-
CKOTO CYIOIPOHM3BOJCTBA, IPYTUE — B MOPSIKE aIMUHU-
CTPaTHBHOTO CYJONPOM3BOJICTBA, €CIIM pa3lelicHHe Tpebo-
BaHHH HEBO3MOIKHO, JIEJIO TOJUICKUT PACCMOTPEHHUIO U Pa3-
PCIICHUIO B MOPSIKE MPaskKIAHCKOTO CYIOIPOU3BO/ICTRA.

OMHAKO CYIIECTBYET BO3MOKHOCTh HAPYIICHUS TIPAaB,
CBOOOJ M 3aKOHHBIX HHTEPECOB HCTIA B CBS3H C TE€M, UTO
pu paccMoTpenuu aena B nopsanake I'TIK PO nelictByroT
TIPUHITUIIEI  COCTSA3AaTEIbHOCTH ¥ PABHONPABUS CTOPOH,
rIe Kakaas CTOPOHA JIOJDKHA JI0Ka3aTh T€ OOCTOSITENHCTBA,
Ha KOTOPBIEC OHA CCHUTACTCS KaK Ha OCHOBAHUE CBOMX Tpebo-
Banuil. [Ipn oOxanoBaHmM neWcTBHI (Oe3efCTBHI) TOCY-
JIAPCTBEHHBIX OPraHOB M MX JIOJDKHOCTHBIX JIHI] TIO TIOPSIIKE
KAC PO, ucrer; 0cBOO0KIEH OT 00S3aHHOCTH JOKA3LIBAHMS
COOJIFOJICHUSI OPTAHOM BJIACTH U €T0 JIOJDKHOCTHBIM JIUIIOM
TpeOOBaHUN HOPMATHBHBIX IPABOBBIX AKTOB, YCTAHABIIH-
BAIOIIUX TTOJHOMOYHS 3TOTO OpraHa U JO/DKHOCTHOTO JIUIIA,
Ha TIPUHATHE OCTIAPHBACMOTO PEIICHHsI, COBEPIICHHE OCIa-
puBaeMoro neiicTBus (Oe3meiicTBHSA), TOpsIKA TPUHATHS
OCIIApUBAEMOTO PEIICHUs, COBEPIICHHUS OCIapUBAEMOTO
netictBus (Oe3meiicTBUs), OCHOBAHUS UL TPHUHATHA OCIa-
pMBacMOTO PEIICHUS, COBEPIICHHUsI OCTIAPUBAEMOTO JICHCT-
Bus (Oe3meiicTBHA), a TakkKe COOTBETCTBHS CONCPIKaHHUS
OCIIAPUBAEMOT0 PEIICHMS, COBEPIICHHOTO OCIapHUBaEMOTO
neiictBust (Oe3neiicTBUs) HOPMATHBHBIM IIPABOBBIM aKTaM,
PETYJIUPYIOIIAM CTIOPHBIC OTHOIIICHUSL.

B cnoxuBmielicss cuTyaluu ¢ UENbi0 HEAOMyILEHUs Ha-
PYIICHUS TIpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB KaK HCTIIA,
TaK ¥ OTBETYMKA CIMHCTBEHHO BEPHBIM PEIICHUC B CIIOKUB-
TIeiics CUTyaIiy, YIuThIBas IPaKTHKY beropyccuy, sBisiercs
BBCJICHHC WHCTUTYTA PCaOWIIHTALN JIHIlA, HE3aKOHHO MpH-
BJICUYCHHOTO K aJIMHHICTPATUBHOIN OTBETCTBEHHOCTH.
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K BOITPOCY O JIETAJIN3AIIMUA DBTAHA3ZUHA
@Damuwixoe E.A. (BHII)

OmnpezneneHue W MpaBOBOE IOJIOKEHHE IBTAHA3UU B
Pecnty6mmku benapych 3akperens! B cr. 31 3akoHa Pec-
nyosmuku benapycs «O 3npaBooxpanennn» 2435-XII or
18.06.1993 r. (manee — 3axon O 3apaBooxpaneHun). 13
HETO CJIEYET, 4TO MO/ 3BTaHa3Uel 3aKOHOJATeNb IOHUMAET
«yIIOBJIETBOPEHNE MPOCHOBI MalWeHTa O MpeKpaIleHIH
KHM3HEICATETIbHOCTH €T0 OpraHu3Ma U HACTYIUICHUH CMEPTH
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MTOCPENICTBOM KaKUX-THOO0 AeWCTBUI (Oe3meiicTBrs) ¢ 11e-
JIbI0 N30aBJICHUS] OT MYYHTEIbHBIX CTPaJaHNH, BEI3BAHHBIX
HEV3JICYUMBIM 3a00s1eBanremM» [1]. B 3Toif e cTaThe 4eTKo
yKa3zaHo, 4TO Ha Tepputopun Pecmybmmkm benmapych
OCYIIECTBJIICHHE 3BTAaHA3WH, B TOM YHCJIE C ITOMOIIBIO
MEIUIIHCKIX, (hapMaleBTHIECKUX PaOOTHHKOB, 3ampere-
HO, YTO MO MHEHHIO aBTOpa NPOBOLUPYET ONpPEAEICHHBII
KOMIUIEKC MPOTUBOPEUMI HE TOJIBKO ¢ MOPAIbHO-3THYECKOI
CTOPOHBI, HO U MPaBOBOI1, a UIMEHHO — KOHCTUTYLIHOHHOM.

Tak, B c1.2]1 KoHCTUTYyIMH 3aKpemieHO CleAyroliee
nonoxenne: «ObecreyeHre mpaB u cBOOO rpaxaan Pec-
nmyonmuku benapych siBisieTcst BhICIIEH LETbI0 roCyapCTBa.
Kaxnpli umeer mpaBo Ha JOCTOWHBIA YPOBEHb >KU3HH,
BKJIIOYAsl JOCTATOYHOE MHUTAHHE, OJCKIY, KWIbE U MOCTO-
SIHHOE YITy4IIeHHe HeOOXOANMBIX TSl 3TOTO YCIOBUID [2].

B 607pIIOM TOJIKOBOM CJIOBape PyCCKOTO SI3bIKA MO
pen. C.A. Ky3HeuoBoi 3Ha4YCHHE CJIOBA «IOCTOWHBIN»
pacKpbIBacTCS KaK «3aciIy KEHHBIH, CIIpaBeIUBbIH, 00ma-
JTAFOIIHH HEOOXOMMBIME JTOCTOMHCTBaMUY» [3]. 3adactyio,
cofiepKaHUe TaHHOTO MOHATHUS NIPUXOJUT B HECOOTBETCTBHE
C YCIOBMSAMH JXKH3HH, YTO IOPOXKIAeT >KeJaHHEe MOKOH-
YHUTh C XHU3HBIO. Hampumep, Hensneunmasi 0OJI€3Hb WIH
KpaifHAd CTeneHb MHBAJIMIHOCTH CYIIECTBEHHO OTpPaHU-
YUBAIOT BO3MOXKHOCTH JIMIIA K CaMOCTOSITEIbHOH U
TIOJTHOW JKU3HEIEATENbHOCTH, B CBSI3M C YEM OIHMCAHHOE
TIOJIO’)KEHHUE HEJb3s1 COOTHECTH C NMO3UTHUBHBIM 3HAYEHHEM
CJI0BA «IOCTOMHBIN.

TeM He MeHee, KaXIblil cllydail MOXXKHO paccMaTpu-
BaTh CO CTOPOHBI CyObEKTHBHO-OIIEHOUHBIX CYXKICHUH, B
Ka4yecTBE KOTOPBIX MOXHO NPUBECTU PEIUTHO3HOE BHIE-
Hue. OOIIEen3BeCTHO, YTO OOJIBIIMHCTBO MUPOBBIX PETH-
I'Mi MOPHULIAIOT BTAHA3HI0 U CAMOYOMICTBO, a B YaCTHO-
CTH — TPaBOCIIaBHE, KOTOPOE SIBISIETCSI HauboJiee pacipo-
CTpaHeHHOU Ha TeppuTopuu benapycu. OgHako HUKaKOro
IJIABCHCTBYIOIETO TIONIOKEHUSI B TOCYNapCTBE OHa He
3aHMMAaeT, KaKk W J00as JApyras penurus, IOCKOJIBKY
oOImecTBeHHAsl 3HAYMMOCTh CBETCKOCTH TOCYJapcTBa B
PecniyOonmuke bBemapyck oTpaxkeHa B oco0oif 3amurte
MIPUHINIA CBETCKOCTU TOCYAApCTBa M MPHU3HAHUH IOJH-
THKO-TIPABOBOT'O 3HAYEHUS 3TOTO NMPHUHINIA KaK OJJHOH 13
OCHOB KOHCTHTYLIMOHHOTO cTpost PecnyOnmkn benapycs.
DTOT MpUHIMII 3aKperuieH B cT. 4, 16 Koncrurymuu Pec-
ny6muku benapyce, ycranaBnuBaromux, yto PecryOnnka
Benapycp — cBETCKOe rOCyIapCcTBO, U SIBISIETCA OIHOU M3
OCHOB KOHCTHUTYITMOHHOTO cTposi Pecrybimku benapycs [4].

3TO 03HAYaeT, YTO HUKAKOTO 0043aTeNbCTBA UCTIBITHI-
BaThb MYUYCHHMs 3a IperpeuieHus nepen borom ObITh He
MOXET IIpH 0003HAYEHHH TOCYIaPCTBEHHOH MOJUTHKH T10
JTaHHOMY BOIIPOCY, YTO MOTJIO ObI 0OOCHOBAaTh HE3aKOH-
HOCTbH JaHHOM MPOLEAYpPHI.

JlonosTHUTENBHBIE TTPOTHBOPEYHS MOPOXKAAET Hanbo-
Jiee nuckyccuoHHas 24 cratesd KoHCTHTYLMH, B KOTOpOH
MTOCTAaHOBJISIETCS, YTO «KAKIBIN MMEET MPAaBO Ha JKU3HM,
HO B TpeTheM >ke ab3ame uMeeTcss YTOYHEHHE, dYTO
«CMepTHas Ka3Hb J0 €€ OTMEHBI MOXKET MPUMEHSTHCSA B
COOTBETCTBUH C 3aKOHOM KaK HCKJIFOUMTENbHAs Mepa Ha-
Ka3aHuA». M3 4ero MOXHO C/IeTaTh BBIBOJ, YTO JIMIICHHE
*m3HH B PecrryOmmkn bemapych noryckaercsi, HO TONBKO
B CIIy4ae COBEPIIEHHUS 0CO0O0 TSHKKOTO IPECTYIUICHHS.
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Jlonmyckate cMepTh Kak Haka3aHHWE, HO HE KaK OCBO-
0OXIeHHE OT MYK, €CTh JIMIIEMEpPHUE, YTO aOCOJTIOTHO He-
omnpaBIaHHO B 21 Beke. DBTaHA3Us SBISACTCS CPEICTBOM,
MO3BOJISIOIUM M30aBUTHCSI OT My4YCHHUH, KOTIa TOBOPHUTH
0 IOCTOMHOMW HU3HU HE MPUXOAUTCA.

BwMecre ¢ TeM, CyIIECTBYIOT U HOBOABI B TOJIB3Yy OTKa-
3a OT »BTaHa3uu. CieayeT y4yuThIBaTh, 4TO benapych sB-
JSIETCsl TOCY/IapCTBOM C MOJIOAOH JAeMOKpaTHel, KoTopoe
00peMEHEeHO B OTIEJBHBIX AacleKTax aBTOPHUTAPHBIM
NPOLUIBIM, KOHCEPBATU3MOM M CTaTUYHOCTHIO, IIOCEMY
NPUCYTCTBYIOT OIaceHUsi 00 OTCYTCTBHUM TPaMOTHOMN
OLICHKH MPUYHH M MOCJIEACTBUH, KOTOPbIE MOT'YT ITOBJICYb
3a co0oif HBTaHa3msA. Beap cymecTByIOT B MUPOBOH TpaK-
THUKU TIPEIECHTHl TOTO, YTO Ha MPOCHOBI 00 IBTaHA3HH
MANMEHTA WK MAIUEHTKY TOJKHYJIO OKPYXKEHHE C HEIBIO
3aI0Ty4CHHUS HACJIEICTBA U T.1II..

AmnHa ["'opuakoBa — TUpeKTOp OEMOPYCCKOTO TETCKOTO
xocmuca ¢ 1994 roma, xotopas sBisiercs wieHoM CoBeTa
MexyHapoJHO# CeTH NEeTCKUX MaNIMaTHBHBIX OpTaHH-
3anuil (ICPCN) u KOHCYNBTaHTOM IO OpTaHU3aIUU JeT-
CKOM NaJUIMAaTUBHOM IOMOIUM B YKpauHe, Tamxukucra-
He, Ka3zaxcrane u Jpyrux cTpaHax IMOJAEp>KUBaeT IBTa-
Ha3MI0, HO CUUTAET, YTO: «A YTO KacaeTcs JIeTaIu3aluy y
Hac... [lymaro, 4To HeT. DBTaHa3MsI MOXKET CYIIECTBOBATh
TOJIBKO B OYCHB IIPABOBOM O0OIIECTBE. Y HAC OYCHB YACTO
MEHSIOTCS 3aKOHBI. MBI 3apeTyIHpOBaHHOE OOIECTBO, U
BCJIC/ICTBHE 3TOTO MBI OOMMCsI OpaTh OTBETCTBEHHOCTH Ha
ce0s1. A »BTaHa3Ms — 3TO MPEKAE BCETO IPO OTBETCTBCH-
HOCTh. M mOTOM, MCXOXS M3 HAlIMX 3aKOHOB, KOTOpBIE
KaK AbIIIJIO, MBI HC MOXCM 6I)ITI> YBEPEHLI B TOM, a HEC
POACTBECHHUYKHA JIM IIOMOIJIM HANUCaTh 3asABJICHUC, KOTO-
PBIM HAZOEIO0 yXaXKUBAaTh, KOTOPLIM KBapTUPKa HY>KHA, U
3eMelbKa ecTh, U HEIJIOX0 OBl yXke mornoiib3oBaThes. [1o-
9TOMY d CHHMTar0, YTO HaM C HallUM MCHTAJIUTETOM, C
HalllUM  YPOBHEM 3aKOHOJATECJILCTBA JICTAJIM30BLIBATH
3BTaHAa3MIo0 eule paHo» [5].

BwMmecre ¢ Tem, npoOiiema yxoa OT CTpaJaHWil HEU3-
JICYMMBIM JIIOJISIM OCTaeTcst OTKPBITOH. OcTaBiss 1moaoo-
HBIE BOIIPOCHI HEpa3pelIeHHBIMH, TOCYAapcTBO M Oelo-
pycckoe OOIIEeCTBO, 4acTbi0 KOTOPOTO MBI M SBISIEMCH,
pacIuceiBaeTcsi B COOCTBEHHONH OECIIOMOIIHOCTH, OTKa-
3bIBasICh OpaTh OTBETCTBEHHOCTH 3a IPHHATHE U 00CYX-
JCHUC HeﬁCTBHTeHLHO TaKUX OOJE3HEHHBIX M BaXKHBIX
peuienunii. CoOurogasi MoA0OHBIN NMPUHIMI, /e Jirobas
nperpajga CTaHOBUTCSl IMOBOJOM JUIsd Oe3AeHCTBHUS, MbI
CTaBUM KpecT Ha OyJylieM TpaxkIaHCKOro oOIIecTBa,
KOTOpOE MOXKEM HauaTb (OpMHpOBaTh yxke ceifuac. Ilo-
HHMasi BCe NPOOJIEMBI, CBSI3aHHBIC C BBEJICHHEM 3BTaHa-
31H, cleqyeT 00eCnednTh MaKCHMalbHO KOM(MOPTHBIA 1
0e300JIe3HEHHBI  YXOA TDKEIOOOTPHOMY YEIIOBEKY C
MIOMOIIBIO CHEHUATNCTOB M B OKPY)XEHHH DOJIHBIX U
OJIM3KMX, KOTOPBIE TaK)KE MCIIBITHIBAIO ITyOOKHE HPABCT-
BCHHBIC CTpagaHUA U KEJIAIOT MY n30aBICHUS OT MYK U
3aCITy’)KEHHOT'O TTOKOSI.
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KOHCTUTYIIMOHHOE ITPABO
IO CTATYTY BKJI 1588 'OJA

Yeyukoe A.B. (BHII)

Bo Bcex cOBpeMEHHBIX TOCYIapCcTBaX POIIb KOHCTHUTY-
IIHOHHOTO TIpaBa SBJLIETCS ONPEACIIAIONIeH IS pa3BUTHS
HAIIMOHAIPHOTO 3aKOHONATENECTBA WM MPaBONMPHUMCHH-
TEJIHHON MPAKTHKHU. B 9acTHOCTH, OCHOBHBIM U TJIABHBIM
HUCTOYHIKOM HAIlMOHAIBFHOTO TpaBa sBisiercs KoHcTH-
TyIusi, B KOTOPOH COAEpKaTCs HE TONBKO KOHKPETHHIC
HOPMBI, HO U 6a30Bble MPUHIIUIIBI, BBISIBICHHUE CMBICTIA U
COJIep)KaHUS KOTOPBIX HMEET BaXXHOE 3HAYCHHE I
OCYIIECTBIICHUSI HOPMOTBOPUYECKOH JAESITEIBHOCTH U
(dbopmupoBaHus eIMHOOOPa3HOI MPAKTUKH MPUMEHEHHS
3aKOHOJATeNIbCTBA. beraopycckas rocyqapcTBEHHOCTh U
IPaBO MPONIUIM MHOTOBEKOBOH MyTh HCTOPUYECKOTO
paszButusa. VcTopudeckwii aHamW3 SBONIONHWH IIpaBa
HEOOXOINM MJIsi TPaBWJIBHOTO TOHUMAHHS ICHCTBYIO-
IIETO 3aKOHOIATEIHCTBA.

Crarytsl Benukoro KuspkecrBa JIuToBCKOro sBUIIMCH
CBOJIaMH 3aKOHOB, B KOTOPBIX HAIIUIH 3aKpeIUICHUE HOP-
MBI MHOTHX OTpacjiell mpaBa (KOHCTHUTYIIHOHHOTO, M-
HHUCTPATUBHOTO, TPAXIAHCKOT'0, CEMEIHOT0, 3eMEJIbHOTO,
YTOJIOBHOTO, TIPOLIECCYAIBHOTO U Ap.). BeprmmHoi cucte-
MaTtuzanuu 3akoHonarenbctBa BKJI cram Craryr 1588
roJia, KOTOpbIi ObUT pa3paboTaH Moj pykoBoacTBoM JIbBa
Canern. D10 OBUT CBOJI BCEX 3aKOHOB, JCHCTBOBABIIKX B
BKIJI, cBoero poxa npororunt Koncrurynuu. OH ObLT Ha-
CTOJIBFKO COBEPIICHHBIM, YTO JIEHCTBOBAI Ha OEIOPYCCKUX
3emirsix 10 1840 rona.

B tpersem Craryre BKJI Hanum 3akpernsieHue MHO-
THe BaXKHbIE HOPMBI KOHCTUTYIMOHHOTO (TOCYIapCTBEH-
HOTO) TIpaBa, KOTOPBIE COJEPIKATUCH HE TOJNBKO B MEPBBIX
Tpex paznenax CraryTa, HO U B IpYTHX pasfeiiax 3TOro
3akoHa. CTaTyT 3aKkpeIuIsiyl OCHOBBI TOCYJapCTBEHHOM
BiacTu U ympasieHus BKJI, B wacTHocTH, Hamen oTpa-
KCHHE TPHUHIMUI pPa3[esieHus] BIACTH Ha 3aKOHOAATENb-
HYIO (CeiiM), HCTIOJIHUTENbHYIO (BETMKUN KHS3b, aIMUHHU-
CTpaTHBHBIN ammapat) u cyneOHyto (I'maBHBIH TpuOyHan
BKJI, 3emckue cynpl, BRIOOpDHBIE W HE3aBUCHMBIE OT aj-
MHUHHUCTpALUK). YTBEpKAal YHUBEPCAJIbHYIO LIEHHOCTh
YeJIOBEUECKOH >KU3HHM, OCHOBHBIE NpaBa M 00S3aHHOCTH
JKHUTEIeH, rapaHTHPOBAJI IIpaBa kuTeneid Benukoro xHs-
JKECTBAa Ha 3alUTy WX >KU3HH, YECTH M HMMYIIECTBAa, Ha

CyIeOHyI0 3aIlUTy, PAaBEHCTBO BCEX CBOOOITHBIX JFOACH
Tepest 3aKOHOM.

Becws CraryT mpoHn3biBana uies NpaBoBOrO rocynap-
ctBa. Ctaten CraTyTa OOS3BIBAIN JOJDKHOCTHBIX JIHI, B
TOM YHCIIE ¥ CAMOTO BEJHMKOTO KH3sl, IeHCTBOBATh B CO-
OTBETCTBHH C 3aKOHOM, 3aIIMIIATh HHTEPECH TOCyaapcT-
Ba 1 Hapoxa (ctT. 1, pasn. 1) [1, c. 74].

3akperusiics CyBEpeHHUTET rocyiapcTBa. Tak, B
TperbeM paszzene CTaTyra B cTaTbe | MPOBO3IJIALIANOCh
coxpaHeHue camocrostensHoctd BKJI 1 HenpukocHOBeH-
HOCTb I'PaHUIl rocynapcTBa: «MBsl, Tocrnozap, oOeIyeM ... B
rpaHMIax, MH B YOM yMEHIIMBAaTH M yHMOBaTu abo Io-
HIDKaTH He Maem». CraThell 12 3ampemanoch Ha3HAYaTh
Ha JOJDKHOCTH, a TaKkKe HAJCNATh HMMYIIECTBOM HHO-
ctpanues [1, c. 81, 86].

MHorouncneHasle HOpMBI CTaTyTa CBHIETEIBCTBYIOT
00 ero ryMaHHCTHYECKOW HampaBieHHOCTH. Hampuwmep,
TYMaHHU3M IIPOCIIEKHBACTCA B CTaTbsAX, KOTOPHIE HpEny-
CMAaTpPUBAIOT 0CBOOOJK/IEHHE OT HaKa3aHUS HECOBEPIICH-
HOJICTHUX HPECTYNHHUKOB, IMCUXUYECKH HE3AO0POBBIX JIO-
el M TeX, KTO HAXOIWJICS B COCTOSIHHMH HEO0OXO0IuMOil
o6oponbl. CraryT 3anpemian OepeMEHHBIX KEHIUUH MPH-
roBapuBaTh K CMEPTHOW Ka3HW. Bo3pacT yrojioBHOH OT-
BETCTBCHHOCTH yBenmuuBaics ¢ 14 mo 16 mer (ct. 11,
paszn. 14) [2, c. 185].

3HaUYMMbIM PABOBBIM JOCTHXXEHHEM OBLIO 3aKperuie-
HHUE NPUHIHUIIA BEPOTEPIIMMOCTH (TOJIEPAHTHOCTH), YTO B
YCIIOBHUSIX COCYIIECTBOBAHMS B TOCYAApCTBE CaMBIX pa3-
HBIX PEJIMTHO3HBIX BepoBaHMU Obl0 HeoOxomammo. Cra-
TyT 1588 roga mpeBocxoaus NpeapIAyie 3aKOHbI IHPO-
TOH NPaBOBOU perjaaMeHTalluy I'PaXJaHCKUX OTHOILLICHU.
B HEM, B OJHOM U3 IEPBBIX E€BPONEHCKUX 3aKOHOB, Ha-
LIUTK OTpakeHHUEe HOPMBI, HAaIlpaBJICHHbIC HA OXpaHy NpHU-
pOoAbl, MOANEP)KaHUE U YBEIHUEHUE €€ pecypcoB (CT. 2,
18 pazn. 10) [2, c. 185].

CraryT oka3zan OoJipIllOe BIMSIHHE HA 3aKOHBI COCE-
HHUX CTpaH, Harpumep 1o obpasiy Craryra mosjnHee Obl-
mi Hanucadbl CBOJIBI 3aKOHOB MHOTHX cTpaH LleHTpains-
Hoit 1 Boctounoit EBpomnsl. [Ipu cocraBnennun CobopHO-
ro ynoxeHus 1649 r. B Poccun B xauecTBe oOpasma ObLI
B3AT Kak pa3 Tpetuii Cratyt BKJL

Takum ob6paszom, Craryr Bemukoro Kuspxecta JIu-
TOBCKOTO 1588 roma HmIMPOKO HCIIONB30BAJICS B MPaBO-
HNPUMEHHUTENBHOW AEATENIBHOCTH MHOTHUX HApOJOB U CITy-
KHJI IPUMEPOM KOAU(HKALUK TpaBa, 3aKpernuil BakHe -
M€ KOHCTUTYLIMOHHBIE IPUHIUIIBI, KOTOPBIE COXPAHSIOT
CBOIO aKTyaJIbHOCTb U CETOJHS.
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POJIb CMHU B ®OPMHUPOBAHUNN
ITPABOCO3HAHMUSA

Huyxo C.®. (I'® BHII)

[IpaBoco3HaHWE — 3TO MHOTOYPOBHEBOE CTPYKTYPH-
poBaHHOE 0OpazoBaHUE. YUCHbBIE-TCOPETUKU BBIJCISIOT
€ro 3JIEMEHTH! (IIPaBOBasl UICOJIOTHsl, IPABOBAs MICUXOJIO-
I'Hs ¥ TpaBoBas Mopaib), BHIBI (0ObIIEHHOE, mpodec-
CHOHAJBHOE M Hay4yHOE), MOAPA3/CIIOT Ha OOLIECTBEH-
HOe, MHANUBHAYyaJIbHOE U rpymnmoBoe [ 1, c. 391-395].

dopmupoBaHue mpaBoBoro rocyzaapcrsa B PecryOnmke
Bbenapych mpoucxXoanuT mapauleNbHO ¢ MPOIECCaMu CTa-
HOBIICHHS WH(OPMANMOHHOTO obmiecTBa. B HacTosiee
BpeMsi HH(poOpManms SBISETCA HEOTHEMIIEMOH dacTh
Mr000T0 TpakAaHNHA HAIETO, U HE TOJIBKO, TOCYAapCTBa.
Msl MokeM HaONIOZATh TOBBIICHHBIH TEMI pOCTa
nH(pOpManny, OTKPHITHE HOBBIX HCTOYHHKOB IOJIyYCHUS
JTaHHOW WH(pOpMaluK, Bapualuu e€ IpernoJIHeceHUs
YHUTATENIO U 3puTeNto. B HacTosmee Bpems hopmupyercs
HOBasi OTpaciib NpaBa — WH(GOPMAIMOHHOE TPaBO, IIOJTY-
YHJIO PAacCIpPOCTPaHEHHE TaKOe sIBJICHHE, KaK HH(pOpMAaIH-
OHHAsl BOWHAa — BOWHA HOBOI'O THIIA, OOBEKTOM KOTOPOW
SIBISIFOTCS. WH(OPMAIIMOHHBIC CHCTEMBI, KOMIBIOTEPHBIE
CEeTH, CO3HaHue ek [2, c. 96]. OTnenbHBIMU YUEHBIMHU
3TH TIPOIECCH HA3bIBAIOTCS «MEIMaTH3alueil IpaBoBON
JKu3HU obmmectBay [3, c. 111].

B coorBerctBuu ¢ 3akoHom PecnyOmmkn bemapych
«O cpencTBax MaccoBoil MHPOPMAIMU», CPEIACTBO Mac-
COBOI MH(pOpMaIMU — 3TO (opMa MEPUOANIECKOTO pac-
MPOCTPAaHEHUsI MacCOBOW MH(OpPMaIMKU C UCHOJIB30BAaHUEM
IIeYaTH, BEIAHUs Tesle- WIM PaJHoIpOrpaMMBl, TI00ajb-
HOM KOMIBIOTEpHOU ceTu VHTEpHET, a TakXe CETeBOe
n3gaHue Kak (popMa pacinpocTpaHEHUss MacCOBOW MHQOP-
Malli¥ C WCIHOJIb30BaHUEM TIJI00aJIbHOW KOMIBIOTEPHOMN
cetu Unateprer (4. 20 cT. 1) [4].

CMU npucymu cnenyromue QyHKINHT:

1. MudopmanmoHHass — 3T0 yIOBIETBOPEHHE MOTPEO-
HOCTH HAceJICHUS! B MHPOPMHUPOBAHUU O COOBITHAX Uepe3
ra3eTsl, pajyo, TeJICBHUICHHE.

2. ®opmupoBaHKe OOIECTBEHHOTO MHEHHSI — TO €CTh,
COTIPOBOXKJICHHE paccKa3a O COOBITHUSAX OLIEHKaMU M KOM-
MEHTapHsIMH, KOTOPBIE MOTYT OBITH CKpPBITBIMM, HEOue-
BHUIHBIMHM U KOTOpBIE BJIMSIOT HAa BOCHPHATHE IIPOUCXO-
JIAIIET0 HACEJICHUEM.

3. OcymiecTBiIeHNE OOIIECTBEHHOTO KOHTPOJIA 3a Jiei-
CTBHSIMH BJIACTH — JPYTHMMH CJIOBaMH, MH(POPMHUPYS Ha-
CeJICHHE O 3JIOYNOTPEOJICHUAX BIIACTH, OCYIIECTBISIOT
KOHTpOJIb 3a HEil, IperoTBpaInas, BO3MOXKHO, emé 00ib-
mue 3noynorpebnenus. Peanuzanust 310l GpyHKIMM BO3-
MOXHa TP CYIIECTBOBaHMH HezaBucuMbix CMU, Henon-
KOHTPOJIbHBIX TOCYIapCTBY.

CMMU uMeroT OrpOMHEIH MOJIOKHUTEIBHBIH MOTEHIIHAT
JUtst ()OPMHPOBAHMS IPABOCO3HAHUS OOIIIECTBA B TIO3UTHBHOM
xmoue. Kak cipasezymuBo otmeuaer T.W. [lerpoBa, rocyaap-
CTBO W OpraHBl BJIACTH, OCO3HABAs 3TO, HMPUKJIA/BIBAIOT
HEMaJI0 yCHJIUH IJIsl TOrOo, 94TO0BI COPMUPOBATH y Hace-
JICHUSI CTPaHBl HEOOXOIMMOE CEeTOAHS MPAaBOBOE CO3HAHHE.
Uepes CMU npoBoauTcs Hy)KHasi TOCYAAPCTBY HJIEOJIOTHSI.
OpHUM U3 ee acleKTOB SBISETCs (POPMHUPOBAHHE YBaXKH-
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TENILHOTO OTHOIICHMS K KoHcTUTynmu, IpyruM HOpMa-
THUBHBIM TIPaBOBBIM aKTaM, K CyIy M BCEH CHUCTEME Ipa-
BOOXPAHHUTEJIBHBIX OPraHOB, K (popmMaM M HMHCTUTYyTaMm
nemokpatuu. K ¢GopMupoBaHHIO TPaBOBOTO CO3HAHHMSA
CMMU nogxonsar Temnepb 0ojiee OCMBICIEHHO W KBaTH(U-
IIMPOBaHHO. [IpHUIIO OCO3HAHME TOTO, YTO IPABOCO3HA-
HHE JINYHOCTH BKJIIOYAaeT B ceOsl Takue IMpeJCTaBlICHHMS,
KaK Ba)XKHOCTb CYIIECTBOBAHHUS MpaBa, HEOOXOJMMOCTh
3alUTHI MIPAB YEJIOBEKa, 3HAHMS 00 YCTpPOICTBE 0OIIECT-
Ba W rocynapctBa. Baxna m HeoOxonuma MHPOPMHUPO-
BAaHHOCTb MHJMBH/A B 00JIACTH 3aKOHOB, HCTOPHHU MPABO-
BOM CUTyalluM M HapyIIeHUIl NpaB yelloBeKa, MPaBOBOU
CHUTyalluy B OOIIECTBE M Apyrux crpaHax. Ha cerogmsm-
HUH JeHb NpaBOBOE BocmuTaHWe rocpeactBom CMU u
MpaBOBasi MPOMAraHAa NPUHUMACET IPAaBUIBHBIE (OPMBI.
I'ocynapcTBo Ha BCeX €ro YpOBHSIX, B TECHOM COTPYIHH-
gectBe co CMU crano yaensTe 3HAaUNTETFHOE BHUMAHHE
MPaBOBOMY 00pa30BaHMIO Joeh. JKypHaIuCTHl IIOMOTAIOT
BECTH pabOTy MO 03HAKOMIICHHIO IPaX/IaH C ACHCTBYIOIIUM
3aKOHOZATEIECTBOM, OCHOBHBIMH HAIIPABJICHUSMU €r0 pa3-
BUTHUS, a TAKKE PA3bICHATh IPOBOAUMYIO BIACTAMM IPaBO-
BYIO TOJIUTHKY, ()OPMHUPYSI TEM CaMbIM JTyMAIOLIyIO ayau-
TOPHIO, CIIOCOOHYIO KPUTHYECKH MBICIHTS [5, C. 96].

Ilo muenuto O.B. TperbskoBoi, CMHU ydacTByIOT B
MPaBOBOW COIMANN3AINH, BBIOIHA (YHKIMIO IPaBOBO-
T'O MPOCBEIIEHHNS, KOTOPasi peau3yeTcsi ¢ MOMOIIBIO KOT-
HUTHUBHOTO METOJa YOCXKICHUS — yKa3aHHs Ha IeJIec000-
Pa3sHOCTB, JKEJIATEIBHOCTh ONPEICICHHOTO BapHAHTA I0-
BE/ICHUS, TOJICKa3KH PELICHHUs MO KaKOMY-TO BOIPOCY.
Haunbonee vacTo B mpecce A 3TOTO UCIOJB3YIOTCS Ta-
KHe croco0bl KaK pa3bsiCHEHNE, PEKOMEHAAIHS, KOHCYIIb-
TaIysl, COBET M KOMMEHTapHi, OTBETHl IOPUCTOB Ha BO-
npocsl yutarenei [3, c. 118]. B mewarusix CMU uctou-
HHKaMH MPaBOBOI MHPOPMAIIHMH SBILIIOTCS ITyOIHMKAIMY B
KypHanmax U Trazerax «MMHUCTEPCTBO IOCTHLIUNY,
«Opucty, «fOpuckoncynp», «HOpuandeckass raseray,
«Ha crpaxe» «CyneOHas 3xcrnepusza», «AnBokary, «Co-
[IMaJbHO-?)KOHOMHYECKNE M MPABOBBIE HCCIIEAOBAHUMY,
«Bectauk Koncturynmonnoro Cyna PecmyOnmku berma-
pych» 1 T.J. JlMana3oH >kaHPOB B HEPHOMKE Ype3BBIYAHO
Oosbmmoii: oT 20-CTpOYHBIX MH(OPMALMOHHBIX 3aMETOK
JI0 CyleOHBIX OUEPKOB M KYPHAIHUCTCKHX PAacCIeOBaHUM.
Kaxxapiii TeNeBHU3MOHHBIN KaHall TOXKE CUHMTAET 00s3a-
TENbHBIM MMETh COOTBETCTBYIOIIME IEpefavdl WIH Jaxe
Oyioku mepenady — COOCTBEHHbIE WM TPAHCIHPYEMBIE:
«3ona X. KpuMuHansHele HOBOCTHY», «COBEPIICHHO CEK-
petHO», «Caymaercs neno», «Cyx uper», «lletpoBka,
38», «epnokn», «Cneacreue Benw» U T.4. Pannokana-
JIBI TIPEIOCTABIISIOT IOPUCTaM BO3MOXKHOCTH OTBETHTBH Ha
BOIIPOCHI Clilyniatenei B nepenadax. Pyopuku «Bompoc —
oTtBeT», «JloMamHuil angBokaTy, «HOpuaumueckuilt K-
6e3», «Bompoc ropucTy» BechbMa HOIYJSIPHBI Kak B 00-
LICHALIMOHAJIBHOM, TaK U B MECTHOM Ipecce: TPyQHO Ha-
3BaTh XOTSA OBl OFHY Ta3zeTy, KOTOpas ¢ Pa3HOil mepuo-
JIUYHOCTBIO HE Pa3bACHAIA OBl CBOMM YUTATENSAM T€ WIH
WHBIE TIpaBOBBIe BONpoCHl. Emie wamie B MecTHO mpecce
MyONUKYIOTCS CBOJAKM IPOMCIIECTBHH, TEMaTHYECKHE
nosiockl wim pyopuku ¢ HazBanwsMu «OBJl uHpOpMUpYeET»,
«I"AU coobmraer», «KpumuHaipHas XxpoHukay, «IIpouciie-
CTBUSD» U T.I. B roponckux M palloHHBIX M3aHUAX Yallle,




4eM B TPEcce PecIyOUKaHCKOTO YpPOBHS, IMyOJIMKYETCS
CTAaTHCTHKA IIPAaBOHAPYLICHUH, MHTEPBBIO C JOJKHOCT-
HBIMH JIMLIAMH IIPaBOOXPAHHUTENBHBIX OPIaHOB, Cyla U
MPOKYPATypBl, «IIPSAMbIEC JTUHAM», 3aMETKH 00 aKTyaJIbHBIX
COOBITHSIX W TIPOWCIICCTBHAX. Bce 3TH myOmmKamim Taxoke
HMEIOT MPOCBETUTEINBCKYIO HAPABICHHOCTb.

Copeprxanue ImyOnMKauid U Tepezay, nponaraHupyro-
IIUX ITIPaBO, OKA3bIBAET BIMSHHE HE TOJBKO Ha PallOHANb-
HBIH, HO ¥ HA SMOLMOHAIIbHBIA KOMIIOHEHT NPaBOCO3HAHUS —
NPaBOBbIC LIEHHOCTH W OPUEHTHPHI, OTHOIICHHWE K IIPaBy.
[epexon nMpaBoBBIX 3HAHUH B YOEXKIEHHUS OCYIIECTBIISETCS C
nomotpto CMU, koTopble peanu3yroT (yHKIHIO OpHEHTa-
. [lomyans n3 CMU mH(pOpMAIMIO 0 IPaBOBBIX HOPMaX,
YEJIOBEK MOJKET J]aTh OLEHKY IPABOBBIM (VI HE TPABOBBIM)
MOCTYNIKaM WU SIBICHHSIM, OCO3HATh >KM3HEHHYIO IIEHHOCTBH
TpaBa, €ro 3HaUeHHUe I cedsl U [T OKpykaronmwx. [lo myo-
JIMKAIsiM 00 YTOJNOBHBIX JeaX YUTaTeNd CyasaT o0 addex-
THBHOCTH JESITENBHOCTH TPABOOXPAHUTENGHBIX OPraHOB H
CyaeOHOM BJIacTH, O MPABOBBIX TAPaHTHSIX 3ALMIEHHOCTH UX
COIMAJILHBIX OJIar, YTo SIBISCTCS eIre OMHNM (akTopoM (Hop-
MHpPOBaHUsI OTHOIIEHHS K npaBy. CMI npuBHBaroT umTare-
JISIM, PaIMOCITYILIATEISIM 1 TeJIe3PUTEIISIM HaBBIKH 3aKOHOTIOC-
JIIHOTO TIOBENCHUSI, peayin3ysl (DYHKLIMIO IIPaBOBOH arura-
WM, 1IeSIb KOTOPOH — MOOYAUTh K KOHKPETHOMY JCHCTBHIO
(TIoBezieHHIO), BO3ICHCTBYS HA TyBCTBA M SMOLIMH JITIHOCTH.
AdQexTuBHBIIT METOJ BHYILCHHS, HAHOOJee YacTo MpHMe-
HSCMBI B arWTalyy, NPOSBIACTCS B JKYPHAJIHMCTHKE TOTA,
KOTZIa aBTOPbI ITyOJMKAIMA ¥ Tiepead Ha KOHKPETHBIX TpH-
Mepax MOKa3bIBAIOT ayJUTOPUH: TIOCTYIIATh 110 3aKOHY Ooree
TMPaBUJIbHO WJIM BBII'OJHO, @ HAPYHIATh 3aKOH — HEBBIT'OTHO.

Takum 00pa3om, kakoi Obl YpOBEHb MPAaBOCO3HAHUS
WJIKX €ro BUJ MBI HU B34JIM, OYCBHJHO, YTO OHO HC MOXCT
(hopMHUpPOBATHCS U Pa3BUBATHCSI ABTOHOMHO, 0€3 ydyacTus
CMI. Porrs CMU B pa3BUTHH NPABOCO3HAHUS XapaKTepH-
3yeTcss MHOTO()YHKIIMOHATILHOCTBIO, OIPEICICHHON TITyOu-
HOM BO3/CHCTBUA (ITyOMHA BO3IEWCTBHS MOXET 3aBHCETh
OT TIPOOJIEMATHKH, >KAHPOB M CTHJIMCTUYECKHX OCOOCHHO-
CTeH KyPHAJIMCTCKUX MaTepHAJIOB), B3aMMOCBSI3aHHOCTBIO 1
B3aMMOOOYCIIOBJIEHHOCTBIO C IPOLECCAMH, MPOUCXOISIIIH-
MH B TpaBoBOi cdepe. B mepron oOmecTBeHHBIX TpaHC-
(hopmarmii 3Ty poJib HENb3S HEAOOCHNBAT KaK MPaBOTIPH-
MEHHTEISIM, TAK M CAaMUM JKypHaJIUCTaM. YMeJoe U YMHOE,
NpOQeCCHOHANIBHO COCTOSITENIFHOE YYaCTHE CPEACTB MAcCo-
BOM MH(OpMaIIMK B NpoIiecce BO3JICHCTBHS Ha MPaBOCO3HA-
HHE HEe TOJIBKO BO3MOXKHO, HO M HEOOXOIMMO.
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HCTOPUATOCYIAPCTBA U ITPABA
JAPEBHEI'O BOCTOKA

bopmuukosa H.M. (BUII)

Hcropuro HazbIBalOT namsAThi0 Hapona.Mcropust rocynap-
CTBa M TpaBa 3apyOeXHBIX CTPaH ONEPHUPYET MHOXKECTBOM
(haKTOB, KOHKPETHBIX COOBITHI MOJIMTHYECKON JKH3HH, TIPHMe-
POB JIEATENIBHOCTH T'OCYJapCTB, IPABUTENLCTB, KIIACCOB, Iap-
THil ¥ Tak fanee. Ho uctopus rocymapcrsa u mpasa — 3T0 He
mpocTo HabOp 3HaHWK O MpPOIUIOM TOCYAApCTBA W IIpa-
Ba.llcToprdeckue 3aKOHOMEPHOCTU Pa3BUTHSI TOCYIApCTBA U
TpaBa, UMEFOIINE CBOIO CHEIM(HUKY 110 CPABHEHHIO C 3aKOHO-
MEpHOCTAMH Pa3BUTHS OOIIECTBA, OOJIAIAIOT OTHOCHUTEIHHON
CaMOCTOSITENTFHOCTRIO. Tak Kak TOCYIapCcTBO M IPaBO 3aHNMA-
0T B HeM ocoboe monoxenue (6). M3 storo cnemyer, 4to
TIPEZIMETOM FICTOPHH TOCY/IapCTBA U TpaBa 3apyOeKHBIX CTpaH
SIBIITFOTCS TOCYZIAPCTBO U MPABO OTACIBHBIX CTPaH B MPOIIECCe
UX CTaHOBJICHMS M BBISBICHUE MX CIIELM(HKH W MHOroooOpa-
3Us1, @ TAIOKE M OOIIMX 3aKOHOMEPHOCTEH Pa3BHUTHSL.

Hcropusst rocynmapctBa M mpaBa 3apyO€XHBIX CTpaH
TECHO CBsI3aHa C JPYroil OpUANUECKON HayKoil — Teopuei
rOCyAapcTBa U IIpaBa, TaKKe H3ydarolie 3aKOHOMEPHOCTH
pa3BuTHs rocymapcTBa u npasa. Ho Teopus rocynapcrsa
1 TIpaBa OTpa)kaeT NCTOPUUECKHUH Mpoliecc B aOCTPaKTHOM
(dbopMe, HEe YUIUTHIBasi HCTOpPHUYECKUE ciaydaiHOCTH. OHa
BEIPa0aTHIBAET CBOKO CHCTEMY OOIICTIPABOBBIX MOHATHHA H
Kareropuii. BzanmopneicTBue 3THX HAyK CIIOCOOCTBYET
HayYHO 000CHOBAaHHOMY PAaCKPBITHIO CYTH TOCYIapCTBEHHO-
MPaBOBbIX OTHOILLIEHUH. B oTianune ot Teopuu rocynapct-
Ba U IpaBa HCTOPUKO-TIPABOBbIE HAyKH M3Yy4alOT KOH-
KPETHBIC ITPOLUECCHI PA3BUTUA TOCYAaPCTBCHHO-IIPABOBLIX
WHCTUTYTOB H HBHeHHﬁ, Ppa3BUBAIOIIUXCA U IIPOSABIALO-
LIUXCSl B ONpEAETICHHOM HCTopudeckoM mepuoje. Vcro-
pusi rocyiapcTBa U IpaBa 3apyOexkKHbBIX CTpaH B3aUMOCBS-
3aHa ¥ C UICTOPUEH 0TEUECTBEHHOTO TOCYAapCTBa U MPaBa,
HCTOpPHUEH MONUTUYECKUX U IIPABOBBIX yueHuH (8).

Mup HdpeBHero BocToka MOXKHO CpaBHHUTH C pa3HOLIBET-
HBIM, KPAaCOYHBIM KOBPOM, Y30p KOTOPOTO MHOTOOOpa3eH U
CO3/aBAJICST HAPOAMH, HACEIIBIIMMH STOT OOIIMPHBIN PEeTH-
oH. CaMble paHHHE TOCYIAPCTBEHHBIC (POPMBI CTaH CKIIAIbI-
BaTbCsl MMCHHO B APEBHECBOCTOYHBIX HUBUIIA3AIINAX (B I[peB-
Hem FErunre, JlpeBneii Wnauum, JlpeBHeii Meconotamuu,
Hpesrnem Kurae emre B IV-III Thic. 70 H.3.) B X0/€ pa3iioxe-
HYSL OOIIMHHO-POIOBOM Opranm3anyu oomiectsa. [IpuHImmm-
aNbHBIE Pa3IUYMs BOCTOYHOTO M 3alafHOTO IMBHIM3AIOH-
HBIX TyTel pa3BUTH 3aKIIFOYAIIHCH B TOM, YTO Ha BocToke, B
OTIIYHe OT 3amaja, YaCTHOCOOCTBEHHUYECKHE OTHOIICHYIS,
OTHOIICHXS YaCTHOTO TOBapHOTO TIPOM3BOICTBA, OPHEHTHPO-
BaHHOTO Ha PBIHOK, HE UTPaX BEeIyIIeH POIH, a KpOMe TOTO,
TOCIIOJICTBOBAJIN aHTHIEMOKpaTideckue pexxuMbl. Ha Bocto-
K€ OTCYTCTBOBAIM YCIOBHS JUIS Pa3BHTHS COIMATBHBIX WH-
CTUTYTOB, KOTOpbIE BIOCTEACTBAM ObUTM Ha 3amaze. Takux
KaK TpayKJaHCKOe OOIIIECTBO, MPaBOBOE TOCYIAPCTBO, paszesie-
HHE BETBEH BJIACTH U JIP., KOTOPBIE /IO CHIX TOp ONPEIeIIOTCS
KaK «MAaruCTpaIbHBIE» B PA3BHTHH rOCYIapCTBEHHOCTH (1).

TTouTn OOJHOBPEMEHHO B pa3JIMYHBIX PETHUOHAX JIPEB-
Hero BocToka BO3HUKIIM pa3BUTHIE IIPABOBLIE KYJIBTYPHI C
0oJieecoBEPIIEHHBIM, YeM IPH POJIOBOM CTPOE, YPOBHEM
Pa3BUTHSI IPABOBOM CUCTEMBI.
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JIpeBHMiT BOCTOK CTaJl IEPBBIM PEriOHOM B MHUPOBOM HCTO-
puH, T/ TIOSIBIIIFICH IMCBMEHHBIE CTOYHHKY TIpaBa. Panee mo-
sIBJICHHE 3aKOHOJATENIHCTBA MOHAPXOB ObLIO OOYCIIOBIICHO He-
TIPOYHOCTBIO  BO3HHKABIIMX — TEPPUTOPHATHHO-TIONIATHIECKIX
O0BbeIMHEHNI, paHHUM TIOSIBJICHUEM W PasBHTHEM TOBApPHO-
JIEHE)KHBIX OTHOIICHUI, BHYTPEHHEN 1 BHEILIHEW TOPTOBIIN.

[lepBble 3aKOHBI IPEBHEBOCTOUHBIX Lapel HENb3s Ha3BaTh
IOpUIMUECKMMH TIpaBWIaMM B 4icToM Buie. OHHM comepKaan
TIOMUMO HETIOCPE/ICTBEHHOIPABOBBIX HOPM H JIPYTyI0 MH(pOpMa-
LMIO: O TIpaBsIIe JMHACTHH, BOGHHBIX IOXOJAX, 3HAMEHATEb-
HBIX HCTOPUYCCKUX COOBITUSX, pepopMax, MPUHIMIAX MPABICHUS
u 1.1, Jlaoke He CMOTPsI Ha 9T, 3HAYEHUE TAKUX NCTOYHHKOB BEJH-
k0. OHH TIOCTIOCOOCTBOBAIM TIEPEXO/Ty HeNIOBEUECTBAOT TPHMH-
THBHBIX TIPAaBOBBIX HOPMK OOJiee IMBIIIM30BAHHOMY CIIOCOOY
PeryIpOBaHST OOIIECTBEHHBIX IIPABOOTHOIIICHHH.

[IpaBo napeBHEr0 BOCTOKA XapaKTEPHU30BAJIIOCH ClIe-
ITYIOIIMHA 9ePTaMu:

— OCHOBHBIM HCTOYHHKOM IIPaBa OCTABAIUCH OOBIYAH,
KOTOpBIE B T€UEHHE [UIUTEIBHOTO BPEMEHH HE 3aluChiBa-
JIMCb, a COXpaHsIMCh B yCTHOﬁ Tpaaguluyuu " MaMATH
COILIEMEHHHKOB.

— MPpaBO MOABEPIVIOCH CEPLE3HOMY BIIMSIHUIOPEITUTHU.

— TIPaBO JAPEBHErO BOCTOKA OBbLIO COCTIOBHBIM. OHO OTKPHITO
3aKpEIUBUI0 CONMAFHOS HEPABEHCTBO, YTO TIPOSBISUIOCH B
TIPHHIDKEHHOM TIOJIOJKeHHMH paboB. BHe 3aBHCHMOCTH OT TOTO,
MOT JI1 pad MMeTh CEMBIO WX BIAJICTh B MHTEpEcax XO3sHMHA
TeM WM WHBIM FIMYIIIECTBOM, Ha BOCTOKe OH BBICTYIIAN B Ka-
YeCTBE BEIIM M TAKOBOHM PacCMATPHBAJICSICHCTBYIOIINM IIpa-
BOM. 3aKpeIUnuioch TaKkKe COCJIOBHOE HEPaBEHCTBO CBOOOI-
HbX. OHO B TOW WM MHOW (hOpMe TPUCYTCTBOBAIO BO BCEX
JPCBHEBOCTOYHLIX IMPABOBBIX CUCTEMAX;

— JIPEBHEBOCTOYHOE TPAaBO XapaKTepU30BaJIOCh MaTpuap-
XaJIbHOCTBIO OpayHO-CEMEHHOT0 M HACIEACTBEHHOTO MpaBa.

— IOpUaAn4ICCKass OTBCTCTBEHHOCTh HOCHUJIa B OCHOBHOM
YTOJIOBHBIH XapakTep.

— B OCHOBY IIPaBOBOW CHCTEMBI ObIIa MOCTaBJICHA 00-
IUHa, KouteKTHB. (1)

[lepBrIe 3aKOHBI IIpaBa B OCHOBHOM 3aKPEIUISUIA Hau-
Ooiee pacmpocTpaHEHHBIE OObIYaHW, YCTAaHOBUBIIYIOCS
cyneOHyronpakTUKy. C 3THM CBsI3aHBl WX HETOJNHOTa H
He pa3pabOTaHHOCTb.

IIpaBoBast HOpMa (UKCHpPOBAIACh HE B aOCTPAKTHOMN
¢dopme, a B BUIEKOHKPETHOTO CIIydasl.

ITo 3akoHaM IPEBHEBOCTOYHOIO IMPaBa MOXHO IPOCIIe-
JIUTb, KaK CTapUHHBIC 00BIYay HAIOJHSINCh HOBBIM Coacp-
skaHueM. [1osIBIIcHHE MMYIIIECTBEHHBIX, COCJIOBHBIX, Mpodec-
CHOHAJIGHBIX W JIPYTHX pasiM4di TPHUBENO K IPSMOMY H3-
BpAIICHIIOB HOPMaxX JIPEBHEBOCTOYHOIO IpaBa HICH IEPBO-
OBITHOOOIIIMHHOTO CTPOSI O PAaBHOM BO3IASHUH. DTH HOPMEI
CTAI WCXOIMTBHH3 TOTO, YTO <dIeHa» 3HATHOro, Ooraroro
YeJIOBeKa BBIIIIE «IICHBD OETHOTO, HE3HATHOTO YEIIOBEKa.
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BPUTAHCKHUE 3AMOPCKHUE TEPPUTOPUN
Anexynos E.C. (FHII)

Bpurtanckue 3amopckue TeppuTopuu — 14 TeppuTOpuUi,
HaXOSIIMXCS O/ IOPUCIUKINEH 1 cyBepenuretoM Coenu-
HEHHOTO KOpOoseBcTBa, HO HE SABIIIOMIMXCS €0 YacThIO.

Bce 3amopckue TeppuToprn BenukoOprTaHUy MOSIBIIIHCH
Ornaromapsi aKTHBHON KOJIO-HUAIBHOH TONUTHKE AHIJINH, KO-
TOPYIO TIOAACPKUBATIN XOPOIIO Pa3BUTBHIE BOSHHBIN M TOPToO-
BBIA (OJIOT, W IKCIAHCHN OPHUTAHCKHX KalTUTAINCTOB B IIEp-
CIEKTHUBHBIE, C TOUKH 3PEHUSI TEONOMTUKY, PaiOHBI 36MHOTO
mapa. B Hactosiiee Bpemst bpuraHckue 3amopckue TeppuTo-
PHH CYIIECTBYIOT BO BCEX PermoHax Mupa: octpora Kapnocko-
ro Oacceitna — B Becr-Muaun u bepmynpr B CeBepHoit ATiaH-
Trke (CeBepHas AMepuka), octpoB Cstoit Enensl B HOxxHoM
Atnantuke (Acdpuka), octpoBa IlutkapH B THxoMm okeaHe,
Bpuranckas teppuropust B IHauiickoM okeaHe 1 AKpOTHPY U
Hexermms B Azun, FOsxable CaHBHYEBBI OCTpPOBa B AHTAPKTH-
ke. Ha cerommsmmwmii neHr BenmkoOpuTanus mMeeT o4deHb
TIOJIE3HBIH, C TOYKU 3PEHHS NIEPCIIEKTHB OCBOCHUSI AHTAPKTH-
Kd, miangapM B Buje DoNKIeHICKUMX ocTpoBoB B HOxkHOI
Atnantuke (KOxxHas AMeprka), MaeanbHyr0, C BOGHHOH TOUKH
3peHus, I TOCIHOJCTBA Haj BxozmoM B CpemuseMHOE Mope
BBICOTY B Jmmtie I mbpanrapa B EBporie 1 nesblit psii oCTpoBOB B
noniopromnise LleHTpansHoi AMEpHKH.

HasBanme "bputaHckue 3amMOpckue TeppHUTOpUu’ OBLIO
BBeJICHO AKTOM O bBpHTaHCKMX 3aMOpPCKHX TeppUTOPHSIX
(British Overseas Territories Act) 2002 r. [1] u 3ameHmIO
TepMuH "BpuUTaHCKHME 3aBHCHMBIE TEPPUTOPUM", COIEpKaB-
mmmiicss B 3akoHe O OputanckoMm rpaxianctee (British
Nationality Law) 1981 r. [2, c. 123]. BenukoOpuranusi oTka-
3aJ1ach OT Ui OPUTAHCKHX TPaKIaH BTOPOTO COPTa, K KOTO-
PbIM OTHOCWJIMCH TpaXkJaHe OpHTaHCKHMX KOJIOHMH (3aMop-
CKHX Tepputopuii). AKT 0 BpuTaHCKHX 3aMOPCKHX TeppUTO-
pusix paxTideck BBEN OpUTAHCKOE IPaXk-TAaHCTBO BO BCEX
OCTAaBIIIUXCS OPUTAHCKHUX KOJIOHUSX (32 uckmodeHneM CyBe-
peHHbIX BoeHHBIX 0a3 Kumpa). Korga Axr 2002 r. BeTymm B
CHITy, Bce OpUTAHCKHE 3aMOPCKUE TPXKIAHE CTATH OpUTAHCKH-
MM TpakKIaHaMH (B TOM YHCIie 0OpEeNy MpaBo Ha MpeObIBaHNE




B BenmkoOpurannm) mpu ycJIOBHM, YTO OHHM HE SIBIISUIACH
OpUTaHCKIMH 3aMOPCKMMH TPaXKIAHAMH HCKIFOYUTEIEHO B
cuny cB3u ¢ CyBepeHHBIMH BOCHHBIMU Oazamu Ha Kwmpe.
OTH HOBBIE OpUTAHCKHE TPaKIaHe TaKKe SBILUINCH TPaXKa-
Hamu EC B nersix nmpumenenns npasa EC [3].

I'maBoif 3aMOpCKHX TeppUTOpHil SBISCTCS OpHTAHCKHI
MOHapX (B HacTosee Bpemst — koposesa Emmzasera II) B kave-
CTBe TIaBbl BemmkoOputaniu. B kaxxoit Teppuropru koposie-
Ba HA3HAYAET CBOMX IpEJCTAaBUTENeH /I OCYILECTBICHUS UC-
TIOJTHUTENBHOM BlacTu. B TeppUTOpHSIX ¢ MOCTOSHHBIM Hace-
JICHHEM T10 PEeKOMEHJALMK TIpaBUTENbCTBA BenmkoOpuTanin
KOpOJIEBOH Ha3Havaercsi ryoepHaTop. B teppuropmsix 6e3 mo-
CTOSIHHOTO HAaceJIeHHs OOBIMHO Ha3Ha4daeTcs Komwccap. B 3a-
MOPCKHX TEPPUTOPHUSX, UMEIONMX 3aBUCHMBIC BIIAJCHIS, Ty-
OepHaTOp MOKET Ha3HAa4aTh A[MHHUCTPAaTOpa, MPEICTaBIIIO-
IIeTO €ro B 3aBHUCHMOI Tepputopuu. ['yOepHatop me-(axro
SBILIETCA T71aBON TeppruToprrt. OH 0OBIYHO OTBEYACT 33 HA3HA-
YeHHE TJIaBbI IPABUTENECTBA U APYTHX TOCYIAPCTBEHHBIX CITy Ka-
mmx. ['yOepHaTop Taroke OTBeYaeT 3a CBSI3b C MPABHTENIECTBOM
BenmkoOpuTaHny ¥ BBITIONHSET TPEICTABUTEIIBCKIE (DYHKIIMML
Komuccap mmeer Te ke TIOTHO-MOUHS, YTO 1 TYOepHATOp, OJTHAKO
BBITIOJTHSCT TAKOKE (DYHKITMH T71aBbI [PABHTEIILCTRA [4].

B xaxmoii 3aMOpCKOl TEpPUTOPHH MMeETCsl COOCTBEHHOE
3aKOHOJIATEIIECTBO, HE3ABHCUMOE OT 3aKOHOJATeNbcTBa Bemy-
koOpuTanmy. [IpaBoBast cucTeMa B II€IOM OCHOBaHA HA aHT-
mmiickom OO11IeM npaBe, ¢ HEKOTOPBIMH MECTHBIMH Pa3IIUHst-
mu. Kaxkmast Tepputoprst nMeeT cOOCTBEHHOTO TeHEPaIbHOTO
MPOKYpOpa ¥ CyneOHyIo cucteMy. B HeOONMbIIMX TeppUTOpHsIX
BermkoOputanus Ha3HAYaeT CyAbIO MM IOPHCTA, KOTOPBI
3aHUMAaeTCs CyAeOHBIMU JeNaMy. Takas cucTeMa OCOOEHHO
BaXKHA B JIeNIaX, KACAOIIMXCsl CePhE3HBIX NMPECTYIUICHHH U TaM,
IJIe¢ HEBO3MOXHO HAlTH HEaHTHKMPOBAHHBIX MPHUCSDKHBIX, Ha-
IpHUMep, Ha MAaJIOHACeNIEHHbIX OCTpoBax. [IpumepoM BMmela-
TeNhCTBa BenmkoOpuTaHuy B CyneOHBI MPOIECC MO KOHKPET-
HOMY JIeJTy SIBJISIeTCSl paccieJoBaHue (haKToB M3HACHIIOBAHUS Ha
ocrpose [TutkspH B 2004 1. [TUTKSpH aAMUHUCTPATUBHO MOIUH-
HsieTcst OprTaHCKOMY TpaBUTENbCTBY B OwieHne. B 2004 1. Ha
octpose xmm 47 denoBek. BepxoBHBI komuccap Bemkoopu-
Tanuu B HoBo#l 3enaHmyu sBISIETCS IO COBMECTUTENBCTBY M
ryoepHaTopoM [TutkspHa. Ha octpoBe nelicTByeT MecTHBIH Op-
raH camoynpasiieHnsi — COBET OCTpOBa, KOTOPBI COCTOMT W3
MHPOBOTO CYJIbY, 5 WICHOB, M30MPAEMBIX €KErOIHO, 3 UJICHOB,
Ha3HAYaeMbIX Ha OJIMH roJ] TYOepHATOPOM, M CeKpeTapst ocTpoBa [S].

MUHHCTEPCTBO HMHOCTPAHHBIX Jiel M 10 JelaM
CopapykecTBa OTBEYaeT 3a HAJ30p 3a COOIIOJICHUEM HH-
TEPecoB BCEX 3aMOPCKHX TeppHUTOpuii, kpome 6a3 Ha Ku-
npe, HaXOJIIUXCS B BeAeHMH MUHHCTEpCTBa 0OOPOHBI.
JenapramMenT 3aMOpCKHMX TEPPUTOPHIA BO3IJIABJISCTCS
MuHucTpoM 1o genam 3aMOPCKUX TEPPUTOPHUHL.

[IpaButenscTBa 3aMOPCKUX TEPPUTOPHI ¢ KOPEHHBIM
HacesieHHeM (KpoMe bepMyacKuX OCTpOBOB) UMEIOT CBOM
npezncraBuTenscTBa B Jlonmone. MHTEpeck TeppuTopumit
TaKXKe Mpe-CTaBIsIeT pacnoioxenHas B Jlonmone Acco-
uanus 3aMOpCKuX TeppuTopuii BennkoOpuTanuy.

WHocTpaHHRIMH J1ellaMi 3aMOPCKUX TEPPUTOPHI 3aHMa-
ercs MUHICTepCTBO MHOCTPAHHBIX Jel | 1o JienaM Coppyske-
crBa. Kpome Toro, HeKOTOpBIE TEPPUTOPHI UMEIOT B COCETHNX
CTpaHax JUIUIOMATHYECKUX MPe/ICTaBUTENEH, 3aHNMAOIIIXCS
MMMUTPALOHHBIMHA  BHEIITHEOKOHOMH-YECKUMH  BOTIPOCAMH.
Psin kapuOckux Tepputoprii Bxoqmt B Opranmsarmio Bocrou-

HO-KapHOCKux rocyaapcts 1 Kapnbckoe coobmectso. Hu oHa
13 3aMOPCKHX TEPPUTOpHiA He sBisieTcs wieHoM CoapyskecTsa
Harmid, XoTst oru ipuHIMaroT yaactre B Mrpax CompyskecTsa.
I'ubpanrap — HebGombIoe (6,8 KB. KM), HO CTPAaTErMYEeCKH
BaKHOE MECTO, TIO3BOJIIIOINEE KOHTponMpoBath ['mbpanrap-
CKHil TposmB, coeaumstonyii CpemmeMHOe MOpe W ATaH-
THYECKHI okeaH. ['mOpanTap sBISUICS €MHCTBEHHOM 3aMOp-
CcKoif TeppuTopreii, Bxonusiieil B EBponetickuii Coro3 depes
yineHcTBo BenmukoOpuranun. ['paxnane ['mOpantapa siBis-
nmck TpaxkaaHamu Bemko-6putannu u EC. C 2004 r. sxure-
ym ['mbpanrapa MOTJIM y4acTBOBaTh B BelOOpax B EBporeii-
ckuil mapnamenT. OcranbHble bpuTtanckue 3aMopckue Teppu-
TOpUH He SBIBUTICH WieHaMu EBporetickoro Coro3a, i 60ITh-
mmHCTBO 3aKoHOB EC Ha HEX He pacmpoctpansuiocs. Ompe-
JeNEHHBIE YacTH 3aKOHO-AaTenbcTBa EC ObUTH IPUMEHNMBI K
HIM Kak K wieHaM Accommarmy 3amopcknx Crpan u Tep-
PUTOpHIA, OTHAKO HA MPAKTHKE OHU PEAKO MPUMEHSUINCH Me-
ctHeIME cyfamu. C MOMEHTa BO3-BpAaIleHHS OOIBITHMHCTBY
xKuTeneil 3aMOPCKUX TePPUTOPHIT TIOJTHOLIEHHOTO OPUTaHCKO-
TO Ipak-AaHCTBA (Ha OCHOBaHMM AKTa 0 bpuraHckux 3amop-
ckux Teppuropusix 2002 r.), TpakmaHe 3TUX TEPPUTOPHIL
HMeNU TapajuleNlbHOe IPaXKIAaHCTBO EBpocorosa, napasliiee
MM TPaBO CBOOOHOTO MEpEMEILEHHs 110 TEPPUTOPUH CTPaH —
yneHoB EBpocoroza. B 2016 r. 95% xwureneit I'mbpanrapa
TIPOTOJIOCOBAJH 34 TO, YTOOBI OcTaThes B coctae EC. B pykoBo-
nctee EBpocoroza oteprim uzeto ocoboro craryca it [ nbpar-
Tapa rocrie Beixona BemkoOpuranmm 3 coctara EC [6].
DONKIEHACKHNE OCTPOBa — CAaMOYTIPABISIONIASICS 3aMOp-
cKas Teppuropust, npuHaiexkarmas CoequaéHHOMy Kopores-
CTBY, OJIHAKO MPETCH3HUH Ha BIIAJICHUE apXUIIC/IarOM BbIIBUTACT
Apren-TuHa. JKutenm ocTpoBOB UMEIOT OPUTAHCKOE IPaK/IaH-
CTBO, @ IO 3aKOHaM APIeHTHHBI UMEIOT IPAaBO IONYYUTh U
TPaKAAHCTBO 3TOH CTpaHbl. Bract ApreHTHHBI HaMepeHBI
HapalmBaTh JUIUIOMATUYECKUE YCUIIMS IS Mepefiadydl apXu-
Tiesiara noj| cBoro topucaukiuro. [locne Bbixona BemikoOpu-
tanu w3 EC aHHynMpyroTcst Bce JOTOBOpBI, NEHCTBOBABIINE
npexae o yHuN BermkoOpuranust — EC. st Jlormona mpe-
Kparmaer zeiictBoBath JlnccaboHckmit moroBop 2009 T., co-
IJIaCHO KOTOPOMY CTpaHbI — yJacTHHIEI EBpocorosa paccmar-
puBaym DONKIIEHACKHE 0CTpoBa Kak BpuTaHCKyto 3aMOpCKyro
TEPPUTOPHIO, HA KOTOPYIO PACIpPOCTPAHSUINCH EBPOIEHCKHE
npaBoBble HOpMBL. [l HaceneHuss DOKIEHICKUX OCTPOBOB
BbIX0Z BemuxoOpuranmm n3 EC Ge3 chenku obopaunBaercs
OIIyTUMBIMH TIOTEPSAMH, TaK Kak OOJIbIIAs 4acTh MPOM3BOAH-
MBIX 3/IECh TOBAPOB ITOCTABJISLIACH HA €BPOIEHUCKHIA PHIHOK.
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Cekmusa Ne 2

I'PA’KKIAHCKOE ITPABO U ITPOILIECC.
XO3SAUCTBEHHOE IMPABO U MPOLIECC.
TPYJTOBOE INPABO. CEMEWHOE IIPABO

ITPABO HA OKA3AHWE MEJTUIIMHCKOM
HOMOLIU I'PAXKKTAHAM F'OCYIAPCTB —
YJIEHOB UHTET'PAIIMOHHBIX OFbEJNMHEHNN

Aeuesey C.B. (BHII)

B ycnoBusix oobseinenns BO3 nmangemun COVID -19
(manmee — KOpPOHABHPYC) OCOOYIO aKTYalIbHOCTh TPHOOPEITH
BOTIPOCHI YCTAHOBJICHHUS] TapaHTUI OKa3aHUSA MEIUIUH-
CKOW momMomy 1 obecriedeHns! (PyHKIIMOHUPOBAHUS Kade-
CTBEHHOH CHCTEMBI 3[[PaBOOXPAaHECHHUS KaK Ba)KHEHIIeH
cdepsl KU3HEAEATEIPHOCTH 00IecTBa U (pakropa 1omro-
CPOYHOTO ycTOHYMBOTO pa3BuTHs. COBpeMEHHBIE peainn
MIPEOJONIEHNST PACIIPOCTPAHEHHs KOPOHAaBHpYyca eIle pa3
0003HaYWIN Ba)XHOCTh M AKTYyaJbHOCTh HAa HAI[MOHAIH-
HOM, HaJHAIIMOHAJFHOM M MEXIYHApOIHOM YpPOBHSIX
Hanmuuust 3(Q(EKTUBHBIX NPABOBBIX TI'apaHTHH OKa3aHUS
MeTUIMHCKON moMonm. OGecriedeHre AOCTYITHOCTH MEIH-
IIIHCKOM TOMOIIM HE3aBUCHMO OT I'pa’kAAaHCTBA U TEPPHUTO-
pHaTBHOTO MpeOBIBaHKS, B TOM YKCIIE 3alIUTa OT (pUHAHCO-
BBIX PHCKOB, OCTYII K KaUeCTBCHHBIM OCHOBHBIM MEIHKO-
CaHHUTAPHBIM YCIIyraM M JOCTYII K 0e30MacHbIM, S eKTHB-
HBIM, Ka4eCTBEHHBIM JICKAPCTBEHHBIM CPEJICTBAM M BaKIIU-
HaM MO-TIPEXHEMY SIBIISIETCS TTI00aIbHOM 3a1auei.

Jnst pemieHust 3TOM 33ja4M B HaJHAIMOHAIBHOM 3a-
KOHOJIaTEJIbCTBE MHTETPAlMOHHBIX 00BEIMHEHNH TOJKEH
OBITH 3aJI0KEH IMPABOBON MEXaHHW3M OOECIIEYeHHUs TapaH-
TUI OKa3zaHWs MeIUUUHCKOW mnomoinu. [IporpamMMHbIM
JIOKYMEHTOM (OPMHUPOBAHUS TAaKOTO MEXAaHH3Ma MOXKET
ObITh pesommoims ['eHepaibHoit  Accambinen OOH Ne 70/1
“TIpeobpa3oBanue Hamtero mupa: IloBecTka IHA B 00IacTH
ycTOoWuMBOro pa3BuTHs Ha mepuox mo 2030 roma“ [1]
(manmee — IToBectka — 2030), roe 3akperUieH IUIaH JIeiCT-
BUIl 1O OOECHEeUeHUI0 YCTOHYMBOIO SKOHOMHYECKOTO
POCTa, COIMAIBHOM 3alUTHI, OXPaHbl OKpYXKalomiei cpe-
Jibl, 0€30TIaCHOCTH JIJIsl BCETO HAceJIeHUs IulaHeTsl. boiee
190 crpan Hadanu paboTy 1O BEIMONHEHHUIO [loBecTKH —
2030 n pocTwkeHuIo Leneil ycroitunBoro passurtus. I'o-
CyIapcTBa aKTUBHO pabOTarOT HaJ CO3JaHHEM IPOrpaMM-
HBIX JOKYMEHTOB W HOPMATHBHBIX IPABOBBIX aKTOB, KOTO-
pBI€ TO3BOJIAT JOCTHYB 3asABICHHBIX II€JIeH YCTOHYHBOTO
pasButus (mamee — LIYP) B pamkax KakaoW CTpaHBI CO-
pa3MEepHO HMEIOIIMUMCSI pecypcaM M BO3MOJKHOCTSAM B
TECHOM MEXIOCYIapCTBEHHOM B3auMozeiicteuu [2-4].
Takoi MoaXoA 3aKOHOMEPEH, MOCKONBKY B YCIOBHAX pa3-
BUTHS TIPOLIECCOB IJIOOANM3AIMU U MEXTOCYIapCTBEHHON
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PETHOHANBHOW WHTETPALMU CHCTEMa 3APaBOOXPAHEHUS
HE MOXXET CYIIEecTBOBaTh 000coOieHHO. B3ammoneiicTBre
TOCYJapCTB B PEIICHHH BOIPOCOB OOECTICUCHUSI PABHOTO
JIOCTyTIa Ha MEAWIMHCKYIO TIOMOIb CTAHOBUTCS BaYKHBIM U
HEOOXOIMBIM B CBSI3M C TYMAHUTAPHO!N HAMPAaBICHHOCTHIO
JIESITENIbHOCTH TOCYZIApCTB U COOTBETCTBYIOIIECH COIMANb-
HOW OPUEHTHUPOBAHHOCTHIO MEXIYHAPOIHOTO COTPYIHHYE-
CTBa MO OOECIICUYCHHIO TIPaB M CBOOO/] YEIOBEKA M TPakaa-
HHUHA. MUTpaIs HaceJeHH s, CO3aHIe O0IIEro SKOHOMHYE-
CKOTO TIPOCTPAHCTBA, OTKPHITOCTh TPAHMIl aKTYaJII3HPYET
Pa3BUTHE COLMATHHON CIUIOYEHHOCTH OOIIECTBA W MPEIIIO-
JlaraeT BBIPAOOTKY TPABOBBIX MEXaHM3MOB, HAIPaBICHHBIX
Ha OOecIieueHne JODKHOTO YPOBHS MEIHIIMHCKOTO OOCITy-
JKHBaHMS HE TOJIBKO C LIENBIO TapaHTHPOBAHHOCTH TIPaB OT-
JIETTFHOTO WHIIMBHZA, HO M 00ECIICUeHHE Ha COOTBETCTBYIO-
IIIEM YPOBHE Pa3BUTHs OOIIECTBEHHOTO 31PaBOOXPAHCHUS U
HallMOHANBHOI Ge3omacHocT. Kpome Toro, coBpeMeHHbIE
CpelcTBa TEICKOMMYHHUKAIIUMA, HOBBIC MU(POBBIC TEXHOJIO-
ruil 00eCTIeurBaOT HE TOJBKO WHTEHCUBHBIA OOMEH Hayd-
HO nH(pOpMaIMe, HO ¥ MO3BOJISIIOT CO3/IaTh 0oJIee MpUeM-
JIEMBIC YCJIOBUSI [Tl OOCCIICUCHHUST PABHOTO JIOCTYIA MAaIli-
€HTOB Ha MEUIIUHCKYIO TIOMOIIIb.

Vaukanprocts IToBecTtkn — 2030 coCTOUT B TOM, YTO
B HEW ompenensieTcsi, 00S3aHHOCTh TOCYAapCTB, HE3aBU-
CHUMO OT YPOBHS SKOHOMHYECKOTO Pa3BUTHSA, COIACHCTBO-
BaTh YCTOMYMBOMY PA3BHUTHIO MPHU OJHOBPEMEHHOM o0ec-
IeYeHNH 3auThl HaceneHus ianeTel. B [Tosectke — 2030
3aKpeIISIeTCs, YTO JMKBUALMS HUIIETHI JOJKHA OBITh
HEpa3pbIBHO CBs3aHa C peaju3allieil cTpaTrerui, conei-
CTBYIOIIMX 3KOHOMHYECKOMY POCTY, U HaIlPaBJICHHBIX Ha
YAOBIETBOPEHUE Psi/ia COIUAIBHBIX MOTPEOHOCTEH, B TOM
yuciie B 00JacTH 3paBooxpaHeHus. BaxHo, 4To oJiHa U3
cemaamatn IL[YP — oOecneuenne 3mopoBoro oOpasa
JKU3HHU M COJEHCTBHE ONAromoyddio AJis BCeX B JIFOOOM
BO3pacTe, HAMpaBlicHa Ha YJIyYICHHE 3J0pOBBS Hacee-
HUS, OXpaHy MAaTepUWHCTBA W JETCTBA, MPENOTBPAICHHS
AMHUAEMUA WHQPEKIMOHHBIX 3a00JeBaHUN, CHIKCHUS
YpOBHsI 3a00JI€BaeMOCTH HEWMH(EKIMOHHEIMH 3a00J1eBa-
HUSIMH, o0ecTieueHre MMPOKOH HHPOPMHUPOBAHHOCTH Hace-
JieHns 0 (haKTopax PUCKA, BIMSIONINX HA COCTOSHUE 37I0PO-
BB (KypeHHe, aJIKOr0Jb, HEIOCTATOK (DPM3MIECKOI aKTHBHO-
CTH, HEKAaUeCTBEHHOE MHUTaHKE), (OpMUpPOBAHUE y Hacele-
HUS OTBETCTBEHHOCTH 3a CBOE 3710poBbe [1, ¢.17].

B cBs31 ¢ BBIIEW3I0KEHHBIM, MOJIATAEM, YTO BOTPOCHI
3 PEKTHBHOTO 3aKOHOIATEIIFHOTO 00SCIICUCHHST CHCTEMBI
3[PABOOXPAHCHUSI BCET/Ia JIOJDKHBI PacCMaTPUBATBHCS B




Ka4ecTBE Ba)XHEHINNX MPHOPUTETOB HOPMOTBOpPUECTBA B
KOHTEKCTE JIOCTHKEHUS IeJIe yCTOWYMBOTO Pa3BUTHS.
VImeHHO, Ipy TIOMOIIY TIPABOBBIX MEXaHM3MOB IrOCYIapCTBO
M OCYIIECTBIICT perylupyeMoe passutre odmectsa. Cire-
nyer cornmacurcsi ¢ E.M. babocoBsIM, KOTOpBIN yKa3bIBa,
YTO YCTOHYMBOE PA3BUTHE — «3TO PETYINPYEMOE Pa3BUTHE,
NpeaycMaTpHUBAIOIIee BBICOKUH YPOBEHb YIpaBiIeHYECKON
JIeATENIbHOCT W LieJICHANPABJICHHbI JIeCTBEHHBIH KOH-
TPOJb CO CTOPOHBI IOCY[apcTBa HaJ MPOTEKAIOIIUMH B
CTpaHe M3MEHEHHSMH BO BCEX CEIMEHTaX COIMaJIbHO-
3KOHOMUYECKOH M TOJMTUYECKON CUCTEMBI» [5, . 23],

C Hameil TOukH 3peHus, rio0aabHON 3ajaueid mo obdec-
TICYCHHIO 3I0POBOTO 00pas3a >KU3HHU JJII BCEX B JIOOOM BO3-
pacte sIBISIETCS] BCEOOIIMIT OXBAT yCIyraMH 37paBOOXpaHe-
HMS, B TOM YHCIIE 3aII[UTa OT (PMHAHCOBBIX PHCKOB, TOCTYII K
KaueCTBCHHBIM OCHOBHBIM MEAMKO-CAHUTAPHBIM YCIyraM U
Joctynn K Oe3omacHBIM, 3(QEKTHBHBIM, KAaueCTBEHHBIM WU
HEZIOPOTHM OCHOBHBIM JIEKapCTBEHHBIM CPEICTBAM M Bak-
HaM 1yt Beex. [Toatomy npaBoBoe perynupoBanue B ce-
pe OKa3aHMSA MEAUIMHCKONW MOMOIIM HEOOXO0IUMO OCYIIECT-
BJIATh HA OCHOBE CHCTEMHOIO IOJAXO0/a, OCHOBY KOTOPOI'O
COCTaBJISIET Pa3BUTHE HAI[MOHAIBHOTO 3aKOHOJATEIbCTBA O
3[PaBOOXPaHEHUH ¥ 3aKOHOZATENILHOE 00ECTIeYeHHIO COMu-
JKEHHSI TIPAaBOBBIX HOPM 00 OXpaHE 3/I0pOBbsI TpaKIaH B
rOCyIapCTBax — WICHAX MHTETPAlMOHHBIX O0BEANHEHUH.

Kpome ToTO, C Hameil Toukm 3peHHs, obeclieueHHe
3¢ PEeKTUBHON COLMATBHON MONMUTHKH TOCYIapCcTB B TIpe-
JOCTABJICHUH TapaHTHI IOCTYIHOCTH M KadecTBa MEIH-
IIMHCKOW TIOMOIIM Ka)KJIOMY 4EIOBEKY Ha TEPPUTOPHUHU
TOCYAApCTB-WJIEHOB WHTETPAIIMOHHBIX OOBETUHEHUH $IB-
JISIeTCS Ba)KHEHUIIIUM TyYMaHUTapHbIM, COLIMAJILHBIM, IIpa-
BOBBIM HaIIpaBJICHHUECM pPa3BUTHUA 06III€CTBa, B TOM YHCJIC
IOPUIUYECKON HAYKU U 3aKOHOIaTeIbCTBA.

Ilonaraem, 4TO LENH yCTOMYMBOIO Pa3BUTUS BBHICTY-
MalT METOJ0JIOTUYECKON, KOHLENTYaJlbHOH OCHOBOM
HallMOHAJIBHBIX CTPAaTETHH pa3BUTHUS, KOTOPBIC ITPU3BAHbI
o0ecreynTh CHCTEMHOCTh B HOPMATHBHOM, yIpaBJeHYe-
CKOH M KOHTPOJILHOH JIeSITeIbHOCTH OPTraHOB IoCyapcT-
BEHHOW BIJIACTH MO JOCTIDKEHMIO CTPaHaMU YCTOHYMBOTO
pazButus. IlosTomMy AOCTHXKEHHE Iiesiell yCTONYMBOIO
Pa3BUTHSI MOKET OBITH IIOJIOXKEHO B OCHOBY IPaBOBOTO
perynupoBaHusi OOIIECTBEHHBIX OTHOLIEHHWH B cdepax
3IpaBOOXPAaHEHHS, B TOM YHCIIE NTPABOBOTO 00OECTIeYeHUs
JOCTYITHOCTHU Me[[PIHHHCKOﬁ IIOMOIIIH.
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K BOITPOCY ®OPMHUPOBAHUSA
WHBECTULHHMOHHOI'O ITPABA
B PECITYBJIMKE BEJIAPYCb

Axumenxo K.B. (FHII)

Co3gaHue  COBPEMEHHBIX  BBICOKOTEXHOJOTHUYHBIX
MIPOMU3BOJICTB TPeOyeT MHBECTHPOBAHUS B HAIly JKOHO-
MUKy HE TOJBKO JEHEKHBIX CPEJCTB, HO U JOCTIKECHHH
HayKU ¥ TEXHHKH, HOY-Xay, SHeprocOeperarommx 1 Ko-
JIOTHUECKHU HallpaBJICHHBIX TEXHOJIOTUH. B cBsA3M ¢ 3THM
npuBieYeHHe U IPQPEKTUBHOE HCIONb30BAHUE Pa3Iny-
HBIX HCTOYHHKOB (PMHAHCHUPOBAHUS [UI1 BHEOPEHHSA B
IIPOM3BO/ICTBO HOBBIX, NEPEAOBBIX TEXHOIOTHH OCTaeTcs
OJJHAM W3 MPHOPHUTETOB rOCYIAPCTBCHHONW MHBECTHUIINOH-
HOW moymTHKN PecmyOnmmku Bemapyce B momrocpodunoit
nepcruektuse. [lo nanueiM PVYII «HaumonanbHOe uHBe-
CTHUIIIOHHOE areHTCTBOY, ATl 00ECHEUCHUS CTPYKTYPHOM
TIEPECTPOMKH M MOJCPHU3AIMH OEIOPYCCKOH IKOHOMUKHU
HEOOXOJMMO €KerofHO BKJIAAbIBaTh IpUMEpHO 6 — 7
mipa.oi. CIIA B oOHOBiIeHHE OCHOBHBIX (DOHIOB XOTS
Obl B TeueHue Oommkaiimmx 10 ner.

B HacTosmee BpeMs MOXXHO YTBEpXkIaTh, YTO MOJ
BO3/IEiCTBHEM SKOHOMHYECKHX IIPOIECCOB, OMOCPEIO-
BaHHBIX HOpMaMH IpaBa, (OPMHUPYETCS Takasi HOBast OT-
pacip TpaBa, Kak MHBECTHIIMOHHOE MpaBo PecmyOmmkn
Benapyces. Ilocnennee mpeanaraeM paccMaTpHBaTh Kak
CHCTEMY MNPABOBBIX HOPM, PETYIHMPYIOIIUX OOIIECTBEH-
HBIC OTHOLICHUS B Chepe OCYIIECTBICHHUS HHBECTUIOH-
HOW JEATENbHOCTH, a TAKKe COIyTCTBYIOUINX MPOLIECCOB
MIPUBJICUCHHS], YNIPABICHUS WHBECTULMAMM, pacipesaese-
HUS MHBECTUIIMOHHBIX PHCKOB M Pe3yJbTaTOB HHBECTHU-
pOBaHUSA, a TaKXKe IOCYIapCTBEHHOTO PETyJIHUpOBaHUA, B
TOM 4YHCIIe KOHTPOJIS (HaA30pa) U OTBETCTBEHHOCTH B
JaHHOM obmacTu.

Hcxonst w3 mpeanoXeHHOTO OMNpENeNICHHs MpeaMeT
WHBECTHIIMOHHOTO MpaBa MOXET OBITh OINpEETeH cle-
JyIOIIUM 00pa3oM: OOIECTBEHHBIC OTHOLIECHUS, CKJIAIbI-
Batoiuecss B cdepe OCyIIEeCTBICHNS HHBECTHUIIMOHHON
JIeATeIbHOCTH, TIOHUMAaeMOH Kak JIeHCTBUSI HHBECTOPA I10
BJIO)KEHHIO HHBECTHIIMI B IIPOU3BOJICTBO NMPOAYKINH (pa-
00T, YCIIyT) WM UX WHOMY UCIOJB30BAHUIO JJISl TIOTyde-
HUS TpUOBUIH (0X0/a) U (MJIH) JTOCTHIKEHHUS] NHOTO 3Ha-
YUMOTO pe3ysbTaTta. CHeKTp CKIIaJbIBAIOIIUXCS OTHOIIE-
HU{ OTJIMYAeTCs 3HAYMTEJBbHBIM pa3HooOpazuem. B nan-
HYIO TPYIILY BKJIIOYEHBI OTHOIIEHHS IO CO3AaHUI0, PEop-
TaHU3alUM W TPEKPAIICHHUIO JACATEIBHOCTH CyOBEKTOB
WHBECTHLIMOHHOM NESTENBHOCTH U 00pa3yeMbIX UMH Op-
TaHU3alni; 3aKIIOYCHUIO, HCIIOIHEHHIO, PacTOPKEHHIO
WHBECTHLIMOHHBIX JOTOBOPOB; WHBECTHPOBAHHIO B pPa3-
JIMYHBIX cepax SKOHOMUKH; OOLIECTBEHHBIE OTHOLICHUS,
CKJIA/IBIBAIOIINECS B TIPOLIECCe NPHUBIICUCHUS U yIpaBIe-
HUS WHBECTHIMSIMM, PACIpEleIeHNs] WHBECTHUIIOHHBIX
PUCKOB W pe3yJIbTAaTOB WHBECTHPOBAHMA. B maHHyIO
TPYIITy MOXHO BKJIIIOUHTH yPETyIUPOBAaHHBIE TIPAaBOBBIMHU
HOpMaMH OTHOIIEHHS B cepe MpUBATHU3AINH, TOIIOTHHU-
TEJIFHOTO BBIITyCKa aKIWH, TOJIEBOTO CTPOWTENHCTBA, B
TOM YHCJIE KOMMEpUYECKOH HEeBIKUMOCTH, OOIMTaIMOHHBIX
3aiiMOB, IUIAHMPOBAHUSI MHBECTHI[MOHHOW JI€ATENBHOCTH,
pa3pabOTKN MHBECTHLOHHBIX IPOEKTOB, UX SKCIIEPTH3HI,
yIOpaBJIeHUs] HMHBECTHLMSMU Ha JOrOBOPHOH OCHOBE,
CTpaxOBaHHsl MHBECTULMOHHBIX PUCKOB, paclpeaeleHus
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puOBIIH MEXIy conHBecTOpaMu. OTAENBHO BBIAEISAETCS
TpyIIa OTHOLIEHUH B c(hepe rocyAapCTBEHHO-YACTHOTO
MApTHEPCTBA, ONPEIEISIEMOTO KaK COTPYAHUYECTBO IOCY-
JTApCTBEHHBIX M YaCTHBIX MApTHEPOB B PEANN3AINU COIH-
aJbHO 3HAYMMBIX IPOEKTOB Ha MH(PACTPYKTYpHBIX 00B-
eKTaX U 00BEKTaX CONHMANTBbHOH chepbl, KOTOPOe Harpas-
JICHO Ha JIOCTHKEHUE pe3ysIbTaTa, HeIOCPEICTBEHHO CBSI-
3aHHOTO C CO3/IaHMEM MMYIIIECTBA, BHITIOIHEHUEM Pa0oT 1
OKa3aHUeM YCIYT Ha YCIOBUSIX Pa3JelICHUs] PUCKOB, KOM-
NETEHIUH M OTBETCTBEHHOCTH, OCYLIECTBIISIEMOE ITyTEM
3aKJIFOYEHHUS] COTJIalIeHust Ju0o NOoroBopa; oOIIecTBeH-
HBIE OTHOLICHUS B cdepe rocyaapcTBEHHOTO PErysupo-
BaHUS, B TOM YHCJIe KOHTPONA (Hax30pa) U OTBETCTBCH-
HOCTH 3a TIPaBOHApYIICHNUS B JaHHOH oOmacTtu. JlaHHYIO
TPYIITy COCTABISIOT OTHOIICHHWA IO (OPMHUPOBAHHIO
MIPABOBBIX DPEXHMOB HHBECTUIIMOHHON AESITEIBHOCTH,
MIPEJOCTABICHUIO HWHBECTOPAM TapaHTHUIl CO CTOPOHBI
roCyJapcTBa, KOHTPONIO 33 IOMYCKOM HHBECTOPOB K
OTIpe/ieIeHHBIM cepaM SKOHOMHYECKOW AESTEIbHOCTH
(Hanpumep, TMOJTB30BAHUIO MPUPOJHBIMU pPeECcypcami,
000pOHE U T.J.), KOHTPOJIO (HaA30py) 32 UHBECTHIIUOH-
HOH AESATENbHOCTBIO.

Uro kacaercsi MeTO/a MHBECTUIMOHHOIO IIpaBa, TO
€ro MOXKHO OIPEIETNTh KaK CHCTEMY CIOCOOOB U TIpHe-
MOB PETYJIHPYIOIIET0 BO3JCHCTBHS HA MHBECTUIIMOHHBIC
OTHOIIEHHS, OCYIIECTBIIEMOrO IPH IIOMOIIM HMIIEepa-
THUBHOTO ¥ JAUCIIO3UTUBHOTO BO3JCHCTBHA B 3aBUCHMOCTH
OT XapakTepa CKJIaJbIBAIONIMXCS OTHOIIEHWH. Mmmepa-
TUBHBIM METOJI MPUMEHSETCS B c(hepe rocyqapCTBEHHOTO
peryinupoBaHusl UHBECTULMOHHOM AEATEIbHOCTH, CO3/a-
HUSI ¥ TIPEKpAILEHUs JeITeIIbHOCTH CyObhEKTOB XO3SHCT-
BOBaHMUA, NPHUBJICYCHUSA K OTBCTCTBCHHOCTH, IroCyaapCT-
BEHHOM OKCIICPTU3C HMHBCCTUIHMOHHBIX MNPOCKTOB U T.II.
JIMCHO3UTHBHBINA METOJ XapaKTepeH B cepe MHBECTUIIH-
OHHBIX OTHOLICHWH, 0Ga3HPYIOUMXCS Ha NPUHIMIE paB-
HOIIPaBUsI CTOPOH, HalPHMeED, NPH pea3annuyl J0T0BOP-
HON (pOpMBI MHBECTHUIIMOHHOW NESATENBHOCTH — B cdepe
JIOJIEBOTO CTPOUTEIHCTBA KOMMEPYECKON HEJBIKMMOCTH,
CTPOUTEJBHOTO TMOJPAAA, YINPABICHUS] WHBECTHIIMOHHBIM
MIPOEKTOM H T.II.

[TpuHOMTIBI WHBECTHLIMOHHOTO IIpaBa, a COOTBETCT-
BE€HHO OCYUICCTBJICHUA I/IHBeCTI/IHI/Iﬁ B paMKax HWHBECTU-
IUOHHBIX HpaBOOTHOIHeHI/Iﬁ, MOKHO BBIIACIIUTE C YYETOM
conepxanus 3akoHa Pecrmy6muku bemapycs «O6 uHBe-
ctanuax» [1].

TaK, OCYHICCTBIICHUC I/IHBCCTI/IL[I/Iﬁ OCHOBBIBACTCA Ha
CJIEAYIONINX OCHOBHBIX IPHHIUIIAX: HHBECTOPHI, & TaKKe
TOCY/apCTBO, €ro OpraHbl M JODKHOCTHBIC JIMIA JAEHCT-
BytoT cornmacHo Koncrurynmu PecnyOnmkm bemapyck n
TIPUHSTBIM B COOTBETCTBHH C HEW aKTaM 3aKOHOIATENIbCTBA
Pecnyonmukn  Benapych (IpuHIMIT BEPXOBEHCTBA IIPaBa);
MHBECTOPBI PAaBHBI MEPE 3aKOHOM U IOJIb3YIOTCS TIpaBa-
MU 0e3 BCSIKOH MUCKpUMHHANWK (IPUHIWII PaBEHCTBA
HWHBECTOPOB); HMHBECTOPHI OCYIIECTBISIOT HHBECTHUINH
JI0OOPOCOBECTHO M Pa3yMHO 0e3 NMpUYMHEHUs Bpeaa Ipy-
roMy  JWIly, OKpYXalomeh  cpeme, HCTOPHKO-
KYJIbTYPHBIM MHCHHOCTAM, YIICMJICHHUA TIpaB W 3allu-
IIa€MbIX 3aKOHOM MHTEPECOB JAPYIrUX JIKI[ UJIK 3JI0YNIOT-
pebieHus nmpaBaMu B MHBIX (opMax (mpuHIMI 100po-
COBECTHOCTH M Pa3syMHOCTH OCYIIECTBIICHHSI WHBECTH-
LIWi{); BMEIIATEIbCTBO B YAaCTHBIE JeJla HE JIOITyCKaeTcs,
332 MCKJIIOUYEHHEM CIy4aeB, KOTJla TAaKOe BMEIIaTeIbCTBO
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OCYIIECTBIISICTCS HA OCHOBAaHUU 3aKOHOJATCIIBHBIX aKTOB
Pecriyonmuku benapych B HHTEpecax HaIlMOHAIBHON 0e30-
MACHOCTH, OOIECTBEHHOTO MOPS/IKA, 3aIUTHl HPABCTBCH-
HOCTH, 3JI0pPOBbsI HACEIICHNUS, TIPaB M CBOOO IPYTUX JIHII,
OXpaHbl OKpY’KAaloLIeH Cpenbl, HCTOPUKO-KyIbTYPHBIX
LEHHOCTEeH (MPUHOMI HENOIyCTHMOCTH IPOHM3BOJIHOTO
BMEIIATEILCTBA B YAaCTHHIE JIeJIa); MHBECTOPAM T'apaHTH-
pyeTcst 3aliuTa B COOTBETCTBHM C HACTOSIIIUM 3aKOHOM,
MHBIM 3aKoHoaaTenbcTBoM PecnyOnukn benapych mpasa
BJIAJICHUsI, TTOJIb30BAHMS M PACIIOPSDKCHUS] MHBECTUIMSIMU
1 00pa3zyeMbIM B PE3yJIbTaTe UX OCYILECTBICHHUS UMYIIe-
CTBOM M MHBIMH OOBEKTaMH TPaXIAHCKUX TpaB (TPHH-
IIUT HETIPUKOCHOBEHHOCTH COOCTBEHHOCTH); TOCYJapCTBO
CO3/1aeT, TapaHTHpPyeT W o0ecrednBaeT HEOOXOANMBIC
YCIOBHSA [T OECTIPETIATCTBEHHON 1 A PEKTHBHOH peanu-
3aIlM TIpaB, 00s[3aHHOCTEH MHBECTOPOB, YCTAHOBJICHHBIX
Koncrurymueit Pecnyonuku Bemapycs, HacTosmmM 3a-
KOHOM, HWHBIM 3aKOHOAaTensCcTBOM PecmyOmuku bena-
PYCh, U MHBIX 3aKOHHBIX HHTEpEcOB (IpUHUIMI Oecripe-
IATCTBCHHOI'O OCYIICCTBJICHUA HWHBECTOPAMU  CBOUX
NpaB); MHBECTOPaM TapaHTHPYETCs OCYIIECCTBICHUE 3a-
IIUTHI IpaB U 3aKOHHBIX UHTEPECOB B CYJA€ U MHBIMU CIIO-
cobaMu, TPeIyCMOTPEHHBIMH 3aKOHOJATENbLCTBOM Pec-
ny6muku benapych (nmpuHIMI obecniedeHHsT BOCCTAHOB-
JICHWs] HApyLICHHBIX MPaB M 3aKOHHBIX HMHTEPECOB, HX
cyneOHoif 3ammThl); PecryOmuka benmapycs obecnieunBaet
odunmansHOE OMyONIMKOBaHUE B COOTBETCTBUH C 3aKOHO-
JIaTeIb,CTBOM HOPMAaTHUBHBIX IIPABOBBIX AKTOB, PETYIIH-
PYIOIINX OCYIIECTBICHNE HHBECTUIINI HA €€ TEPPUTOPHH,
a Takke OOIIeCTBEHHOE OO0CYKAEHHE IPOEKTOB TaKHX
HOPMATUBHBIX ITPABOBBLIX aKTOB. I/IHBeCTI/IHI/IOHHbIe Ipa-
BOOTHOILICHUS II0JIJIEKAT IIPAaBOBOMY PETYJIMPOBAHUIO KaK
Ha YpOBHC€ HallMOHAJIBHOT'O, TaK U Ha YPOBHEC MCKIYyHa-
POZHOTO 3aKOHOJIATENBCTBA.

[To muenuto Jlucunsr B.H., Bo3HuKatouue npu ocy-
IIECTBJICHUN MHBECTHIIMOHHOW JIESTEIbHOCTH Ha OCHOBA-
HUM HOPM HWHBECTHIMOHHOTO IIpaBa IIPABOOTHOIICHHUS
(MHBECTUIIMOHHBIC TIPABOOTHOILICHUS) HMEIOT pa3HBIN
NPaBOBOW XapakTep. BiokeHwe mpomcxoanT B pamkax
IPaKAAHCKOTO TIPaBOOTHOIICHMS, BO3HUKAIOWIETO IIPH
HAJINYUN OIPEJIETICHHOTO FOPHANYECKOTO (haKTa — CHENKH.
[2]. Takum o6pa3zom, KBaTHbHUKAIHS TPABOOTHOIICHHH, B
TOM YHCJIC HWHBECTHIMOHHBIX, BKIIIOYACT OIPCACICHUC
00BeKTa, CyOBEeKTa U COAEPIKAaHUS, BKIIOYAIOIIETO KPyT
IIpaB ¥ 00s13aHHOCTEH CyOBEKTOB.
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PUDJITEPCKASA JEATEJIBHOCTD
B PECIIYBJIMKE BEJIAPYCb

Ambpocos H.A. (BHII)

[onsarue «Pmntop» (REALTOR ®), KOTOPBEIM MBI
TaK IIHPOKO MoJb3yemcs cerofus, ¢ 1916 r. 6bu1o 3ape-
ructpupoBaHo B CIIIA B kauecTBe CHEeNMaNbHOIO 3HAKA,
KOTOPBIM BBLAEISUT WICHOB acCOLMALMU CPedu MPOYHX
TOproBueB o0bekTamu HeaBmxkuMocTh. C 1950 r. smbe-
Ma REALTOR ® sBnsercss TOBapHbIM 3HaKoM. YiieHbI
aMEpPUKAHCKON accoLMalMy NPHIEPKUBAIOTCA CTPOroro
KOJICKCa TIpaBWJ M MOpaJbHBIX HOPM B cBOel pabore.
OcoObIif HHTEpEC BBI3BIBACT TO, YTO OPTaHHU3AIMS PUIJI-
TOPOB Ha NMPOTSDKEHUHM CBOEH MOYTU BEKOBOM HCTOPUH
YCTEIIHO 3aHWMAalTach JOOOHWPOBAHHWEM CIIPaBEINIUBOTO
HaJIOTOOOJIOKEHNSI W CO3/MaHHS 3KOHOMUYECKHX TIpe-
UMYIIECTB BIajenbliaM HeIBKnMocTH. B PecnyOmuky
Benapyce nonsarue «pudarep» npumuio B 1991 r. Ono
OLUIO HOBO, €r0 HE OBLIO HU B KaKUX JOJDKHOCTHBIX
CIIPAaBOYHHMKAX, W JIOAM BOCIHPHHHUMAJH €ro HacTopo-
’)KeHHO u omaciuBo. U Tombko B mepuox 1995-96 rr.
MOSIBIJIACh CIHEIHATbHOCTh «areHT IO ONepalusM C He-
JBIDKUMOCTBIO», @ 3aTEM M CaM «PHUAIITEP», Y)Ke OPHIIH-
aNbHO 3aperucTpupoBaHHBI B EamHoM TapudnOo-
KBaTM()UKALMOHHOM CIIpaBOYHHMKE PaboT M mpodeccuii
pabouux (ETKCPB) [1].

PusnTepckoe ABMKEHHE B Hadale CBOETO Pa3sBHUTHS
HOCHJIO CTHXMHHBIM ¥ pa3po3HEHHbIH XapakTep, Ha Ipea-
HOPUATHSX PUIITOPAM MPUXOIUIOCH CTAIKUBATHCS, C OJ-
HOW CTOPOHBI, C Pa3IMYHBIMHU 3aKOHOJATENIBHO HE 00bsIC-
HUMBIMH BOIIPOCaMM, a C APYToil CTOPOHBI Pa3IUYHBIMU
MakJiepamMH, paboTa KOTOPHIX Obljla BOBMOYKHA IO TOW Ke
npuunH. C 2004 romap TrocynapcTBO Hauelo akTHBHO
pa3BUTh HOPMAaTHBHO-3aKOHOAATENbHYIO 0a3 pudITep-
CKOH neaTenbHOCTH. HeKoTopble aBTOPHI CUUTAIOT, YTO
HopMaTuBHast Oa3a PecmyOmmkm Bemapyck xoporra, uto
ee He BcTpeTuinb HU B crpanax CHI', Hu B OONBIOIMHCTBE
3amajgHbIX CcTpaH. Jlpyrue roBopsT, YTO OHa yCTOpeIna,
OCTaJIbHBIE BCEXKE BUJAT U3bSHBI U BHEH.

Hecmotpst Ha TO, 4TO pHINTEpCKast AEATEIBHOCTh B
Benapycu cTporo periaMeHTHpOBaHa 3aKOHOIATEIBCT-
BOM, CYIIECTBYET psii HpoOIeM, KOTOPBIE CAECPKUBAIOT
pa3BUTHE JaHHOTO PHIHKA.

OCHOBHBIMH TIpOOJIEMaMH, ¢ KOTOPBIMH CTaJIKUBAIOTCS
CIELMANNCTBI, OKAa3bIBAIOIIME pHUAITEPCKUE YCIYTH,
SBJISIIOTCSI HapyIICHWE NPHUHIUIA PABEHCTBA BCEX y4acT-
HHKOB PBIHKA, a TAKXKE MPHHIINIA PA3BUTHS KOHKYPEHIINH.

B Hactosiee BpeMs OTEYECTBEHHBIE PUAITEPHI BBI-
HYXJICHBI paboTaTh B YCIIOBUSX KECTKOH KOHKYPEHIIUH C
«cepbIM» pBIHKOM. Ecii areHTcTBa HEIBMXKMMOCTH PYy-
KOBOJICTBYIOTCSI B paboTe 3aKOHOJATENBCTBOM, TO Hpea-
CTaBUTENIH «CEpOT0» PBHIHKA MMEIOT OONBIIyI0 CBOOOIY
JIEHCTBUI.

B napopmMannoHHBIX pecypcax ceTu VIHTepHET HosB-
JISIFOTCS CTaThH, HOCSIINE PEKJIAMHBIN XapakTep U MpU3bI-
BaIOIME TMOTECHIUAIBHBIX apEeHJATOPOB OOXOAMTHCS Oe3
nocpeanukos. Tak, benopycckuii nopran TUT.BY npe-
JIOCTaBJIIET CEPBHC IO apeHJIe JKMJIbsI 0€3 MOCPETHUKOB.
Haiitn kBapTHpy WM KOMHATY OT COOCTBEHHHKaA 0e3 J10-
TOJIHUTENBHBIX 3aTpaT MOXKHO B pasnene «Hemsmxu-
Mocth» moprana TUT.BY. Ilo cyrtu, BbllIeyka3aHHbIE

CYOBEKTBI XO3SIMCTBOBAHUSI OKA3bIBAIOT PUDIITEPCKHE yC-
JIyTH He3aKOHHO (0e3 JWIICH3WH), B HApYIICHHUE ITOJIOXKE-
HUI OEJOPYCCKOro 3aKOHOAATENhCTBA YCTAHABIMBAIOT
CBOM LICHBI 332 OKa3bIBaEMbIE YCIYT'W M OCYIICCTBIISIOT
pexIaMupoBaHHe OOBEKTOB HEABIKUMOCTH 0€3 3aKITio-
YEeHUsI COOTBETCTBYIOIIETO JOTOBOPA ¢ COOCTBEHHUKOM.

Takum 00pa3om, puanTEpCcKas OpraHu3alys, BBIIOJ-
Hssl TpeOOBaHUs OEJIOPYCCKOro 3aKOHOJATENILCTBA B yKa-
3aHHOM cdepe, HECeT PacxoJbl, KOTOpbIE, KaK MpPaBHUIIO,
TIOKPBIBAIOTCS. M3 TNPHOBUIM, IOJlydaeMOW B Hpolecce
OCYIIECTBJICHUU TPEIIPUHAMATEIBCKON esSTeIbHOCTH,
U, CJICZIOBATENILHO, HE MOXET Ha PaBHBIX KOHKYPUPOBATh
C BBIIICYKA3aHHBIMU CYOBEKTAMH XO35HCTBOBAHHS U 3TO
TOJILKO OJIHA MPOOJIEMa U3 MHOTHUX, C KOTOPBIMH CTaJIKH-
BaThCsl ATCHTCTBA 110 HEJIBUKUMOCTH.

JUTEPATYPA
1. OcHuoBs! HeaBrxuMOCTH (TecThI IO OCHOBAM PUINTEPCKOU Jes-
TENNBHOCTH) Y4e0-MeTO/] I0COOUE ISl CTYICHTOB CTPOUTENIBHBIX CIELIU-
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xaruii Pecrryomxu benapycs, benopyc. I'oc. YH-T Tparcn. — I'omens:
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TEHE3UC COJEPKATEJBbHOMN CYIIIHOCTH
IHOHATUA «ITPEAJIIPUHUMATEJIb»

Amaopocoea I1.A. (bHII)

I'enesuc  TEPMHHONOTMYECKOH,  COAEPIKATEIHHOU
CYIIHOCTH TOHSTHS MPEIIPUHIMATEIS CBA3aH C UCTOPH-
eil craHOBICHNS OOMEHA, IMPOM3BOJCTBA M pacIlpeee-
HUS TOBapoB (paboT | yCIIyT), ¢ ypOBHEM Pa3BUTHUS Hayd-
HO-TEXHHUYECKOTO Tporpecca.

I'eHesnc comepKaTeapbHON CYITHOCTH MMOHATHUS IIPE-
MIPUHUMATEIbY BBITTIAIUT CICAYIONIMM 00pa3oM.

B 17 Beke ucxoas U3 UCTOPUU NPEIIPUHIMATEIBCTBA
OpeANpUHUMATENIeM CYHMTANOCh JIMIO, 3aKIOYMBIIEE C
roCyJapCTBOM KOHTPAkT Ha IPOU3BOJICTBO pPabOTHI,
CTOMMOCTh KOTOPOW OroBOpeHa 3apaHee. Takol uenoBeK
Oeper Ha ce0s BCIO (PUHAHCOBYIO OTBETCTBEHHOCTH 3a
BEITIOJTHEHNE YCIOBUI KOHTPaKTa, HO €CIIH €My yJaeTcs
VIIO)KUTBCS B MEHBITYIO CYMMY, TO Pa3HHUIYy OH IPHUCBaU-
BaeT cebe.

B 1725 rony P. KautunsoHn nan omnpezaeneHue npej-
MIPUHUMATEII0 W CYUTAJ, YTO MPEINPUHAMATENs — 3TO
YeNOBEK, JCHUCTBYIOUIMH B YCIOBUAX PHCKA; (YHKIHA
MPEIOCTAaBIIEHUS KalmnuTanaa OTINYAETCs OT MPEeANpPUHUMA-
TEJIBCKOH (QYHKITHH.

B 1797 rony I1.bono mpeanpuHUMaTeneM CYUTAN JTH-
110, HECYIIlee OTBETCTBEHHOCTH 3a MPEANPUHUMATENbCKOE
JIeNI0; TOT, KTO IUTAaHUPYET, KOHTPOJIHPYET, OPTaHU3YyeT U
BIIAJICCT MPEIATIPUITHEM.

B 1803 rony X.b.Cail naBan npeanpuHUMATENIO Cie-
nytouiee onpezaenenue. [IpeanpuHumaress — 3T0 YKOHOMHU-
YEeCKUH arcHT, KOMOWHHPYIOMHMH (aKTOphI MPOU3BOICTBA,
BepHEe, MepeABUTAIONINN YKOHOMHYECKHE PECYpChl U3 00-
JIACTH HU3KOW MPOW3BOIAMTEIFHOCTH W TPUOBUIFHOCTH B
00J1acTH BBICOKOH peHTa0eIbHOCTH 1 IPOU3BOIUTEIIHFHOCTH.

B 1876 rony ®. Yokep roBopui, 4To CIEIyeT pa3iu-
4aTh TeX, KTO MPEIOCTABIAET KalUTal M MOITydaeT 3a 3TO
MPOIEHTHl, W TEX, KTO IOJNydaeT HpuObUIE Onaromaps
CBOWM OPTaHM3aTOPCKHUM CIIOCOOHOCTSIM.
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B 1934 romy . lllymmerep camrta, 9T0 MpEeANPHHH-
MaTenb — 3TO HOBAaTOp, KOTOPHII pa3padaTbiBacT HOBBIE
TEXHOJIOTHH.

B 1964 roxy I1.[Ipakep maBan ciemyromiee ompenene-
Hue. [IpennpuHuMarens — 3TO YEIOBEK, UCIIOJIBb3YIOLUN
TM00YI0 BO3MOKHOCTD C MAaKCHMAJIbHOW BBITOJIOH.

B 1983 roay I'.Iluxmor cuutain, 4To MpeanpUHUMA-
TeNb 3TO UHTpANpeHep U aHTPENpeHep: MHTpAIpeHep —
9TO aHTpENpeHep, ASHCTBYIOUIUN B YCIOBUAX yXKe Cylle-
CTBYIOILIETO MPEANPHATHS, B OTJINYHE OT COOCTBEHHO
aHTpenpeHepa — MPEeANPUHUMATENs, CO3/Jal0Iero HOBOE
TIpeATIpUsTHE.

B 1985 mo muenuro P. Xmpruua npeanpuHuIMaTens —
3TO YENIOBEK, KOTOPBIN 3aTPaunBacT Ha CO3AaHUE YETO-TO
HOBOTO HEOOXOAMMBIE BpeMs U CHIIBI, OepeT Ha cels Bce
(hMHAHCOBBIE, TICHXOJIOTHYIECKNE U COLMAIBHBIC PUCKH, TI0-
Jydasl B Harpay J€HbIU U yIAOBIETBOPEHHUE JOCTUTHYTHIM.

B 1993 romy T.FO.I'oppkoBa mana ciemyromee orpe-
JIeNIeHne TIOHATHIO NpeAnpuHuMarens. [IpennpuHuma-
TeJIb — 3TO LEHTpalibHasi Gurypa B OM3HEcCe; OH CTaBHUT
cBOEH 3ajaueil coelMHEHUE BceX (PakTOPOB MPOU3BOJCT-
Ba B €JIMHBIN X034MCTBeHHBIN mpouecc [1; ¢. 23].

B coBpeMeHHOM MOHMMaHUH UCXOAd W3 cT. 1 I'pax-
JaHcKoro kopekca Pecry6nukm benapycs nmpennpuanma-
TEJIbCKAst ACATEIBHOCTh — 3TO CAMOCTOSITENbHAS ACATEIb-
HOCTh IOPUANYECKUX M (U3MUYECKUX JIUI, OCYIIECTBIIsIE-
Mas IMH B TPaXXIaHCKOM 00OpOTE OT CBOETO MMEHH, Ha
CBOM PHCK W TIOJ CBOIO MMYIIECTBEHHYIO OTBETCTBEHHOCTh
1 HaIpaBJICHHAs HA CHCTEMATHIECKOE TOJIydeHUE PHOBLIN
OT MOJIL30BAHHA HUMYILECTBOM, MPOIAAXKH Bemeﬁ, TIpOU3BC-
JICHHBIX, TIepepadOTaHHbIX WK MPUOOPETEHHBIX YKa3aHHbI-
MU JIMOaMHU JI1 IpOJaKH, a TakKyKE€ OT BBITIOJITHCHUS pa60T
WM OKa3aHUsl YCIIYT, €CJIN 3TH pabOThl WIH YCIIYTH NpeTHA-
3HAYAIOTCS UL pealli3aliy APYrUM JIMLIAM U HE UCIIOJIb3Y-
I0TCS 711 COOCTBEHHOTO MOTPEOICHHUSI.

JIUTEPATYPA
1. AnexceeB C.B. IlpaBoBoe perynupoBaHHE NpeANpPUHUMATEIb-
cKoii nestenpHocTH: Yueb. [Tocodue ms Byzos. — M.: KOHUTU-JTAHA,
3akoH u npaso, 2004. — 502 c.
2. Konexc Pecriybmuku Bemapycs ot 07.12.1998 N 218-3 (pen. ot
04.05.2019) "I'paxnanckwmii konekc Pecrryommkn Bemapycs"

OCOBEHHOCTH ITPABOBOI'O
PEI'YJIMPOBAHUA BPAYHOI'O JOTI'OBOPA

Apnanosa A.A. (M® BHII)

[TonsTHe «OpadyHOTO IOTOBOPA» 3apOJUIIOCH B IITy0O-
kol apeBHocTH. B Pecnybnuke bemnapych monsitue 6pad-
HOTO JIOTOBOPA BO3HUKJIO B CBSI3U CO BCTYIUICHUEM B CHITY
¢ 1 cenrsaops 1999 romga Konmekca Pecrrybnuku benapycs
o Opaxe u cembe (nanee — KobC).

Tak B cr.13 KobC ykazaHo, B wLeNsIX MOBBIILIECHUS
KyJIBTYpbl OpayHbIX M CEMEHHBIX OTHOLICHUH W OTBETCT-
BEHHOCTH OJHOTO Cympyra nepei APYruM, ONpeAeIeHUs
npaB u 00s3aHHOCTEH CyNpyroB B Opake W (MiM) Hocie
€ro PacTOpPKeHHUS JINI[a, BCTYHAIOIUe B OpaK, M CyNpyru
B JM1000€ BpeMs M B OINpPENEIeHHOM HMH 00beMe IpaB U
00s3aHHOCTEH BIIpaBe 3aKI0YNTh bpaunslii qorosop [1].

Cy0nexTamMu bpagHoro m0r0BOpa ABISAIOTCA: CYNPYTH;
JINIIA, JKEJTAIoIINe BCTYITUTH B Opak.
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[lo HameMy MHEHHIO B peajbHOM MPaBONPUMEHU-
TEIHHOW MpaKTHKe OpadHbIii JTOTOBOP BBICTYNAET rapaH-
TOM OT ()MHAHCOBBIX MOTEPh B CIIydae pacTOpKeHUs Opa-
Ka ¥ OT CyIeOHBIX pa30MpaTeILCTB MEXIy CYIIPYTaMu.

B 6paunom moroBope MOTyT OBITH OIpEAEIICHEI: TIpaBa
U O0SI3aHHOCTH CYIIPYroB IO B3aHMMHOMY COJIEPKaHHIO,
MOPSIOK pa3fiela COBMECTHO HAXKUTOTO UMYIIECTBA, BO-
IIPOCH B3aMMOOTHOIIEHUII B ceMbe, OTBETCTBEHHOCTh 3a
HEHCIIOJIHEHUE J0T0BOpa, UHBIE YCJIOBHS, HE HapylIaro-
IIMe IpaBa ¥ 3aKOHHBIE HHTEPECHl APYTUX JIUI.

bpayHblii 1OroBOp MOXKET OBITh 3aKJIIOYEH KaK B OT-
HOILIIEHUH MMYIIECTBA, COBMECTHO HAXKUTOTO CYNpPYyraMu
JI0 3aKIIFOUCHHS OpPAavyHOTO JOTOBOPA, TaK M B OTHOIICHHH
HMYILECTBA, KOTOPOE OyIeT HAKUTO CYIIPYyTraMH B IIEPUO]
Opaka 1mocie ero 3aKIIF0YCHNUS.

ITpaBa n 00s3aHHOCTH CYNPYTOB, NMPELYCMOTPEHHBIC
BpayHbIM OTOBOPOM, MOTYT OIPaHHYMBATHCS OIpPEAC-
JICHHBIMH CPOKaMH JINOO CTaBUTHCA B 3aBUCHMOCTH OT
HACTYIUICHHS WM HEHACTYIUIEHUS ONPEIENEHHBIX YCIOBUIA.

ITo obiemMy mpaBuiy Cynpyru 00si3aHbl MaTepPHAILHO
HNOAJEPKUBATL APYr npyra. ToT Cympyr, KOTOpPBIH HyX-
JlaeTCsl B TaKOW IIOMOIIM MOXKET TpeOOBaTh €€ Mpeaoc-
TaBJICHHUs. JTO 3HAYUT, YTO B OPavyHOM JOTOBOPE MOKHO
yKa3aTh HHBIE CIydad OKa3aHWS MaTepualbHON mom-
JIEP)KKN: HACTYIUICHHE HETPYIOCIOCOOHOCTH, HACTYTIIE-
HHE MHBAIMAHOCTH, PaCTOPKEHHE Opaka.

Bpaunsiii 1oroBop 3akmovaeTcs B MACBMEHHOU (op-
M€ ¥ MOJUIC)KUT HOTAPHAIBHOMY yJOCTOBEpeHHMIo. bpad-
HBIIl OTOBOP HOMJIEKHT TaKXe TOCYNapCTBEHHOH perH-
CTpaIli B OpraHMU3allMH 110 TOCYAAPCTBEHHOW perucrpa-
IIUHM HEJIBIDKMMOTO UMYILECTBA, NIPaB Ha HErO U CICNIOK C
HUM, €CJIH OH COJEp)KHUT YCJIOBHUS, KOTOPBIE SBISIOTCS
WM MOTYT CTaTh OCHOBAaHHEM BO3HHKHOBEHHS, IEPEX0a,
NpeKpalieHus npaB, orpaHu4YeHuil (oOpemMeHeHuil) npas
Ha HEJBW)KHMOE UMYyIIecTBO. bpauHblil JOroBop, 3aKiro-
YEHHBIN MEXXY JTMLIAMH, BCTYTAIONMMHU B Opak, BCTyHaeT
B CWJIy CO JIHS PETMCTpalUM 3aKIIO4YeHHs Opaka, eciiu
nHoe He ycraHoBiieHo craTheil 13-1 KobC. bpaunslii go-
TOBOp, 3aKIIOYEHHBI MEXIy CyNpyraMmH, BCTyHaeT B
CHIIy CO JHSA €ro HOTApHAIBHOTO YJOCTOBEPEHUS, €CIIn
nHoe He ycrtaHoBieHo cratbeld 13-1 KobC.

Bpaunsblif 10TOBOpP MOXET OBITH M3MEHEH WM pac-
TOPTHYT IO B3aMMHOMY COTJIACHIO JIMI[AMH, BCTYIAION[U-
MU B Opak, cynpyramu — 0 PacTOp>KeHHs Opaka, a Takke
OBIBIIMMHU CyNpYyraMH — BO BpeMs AeWcTBUs bpauHoro
JIOTOBOpa B (OopMe U TOpSAIKE, MPEAYCMOTPEHHBIX IS
3aKiroueHus: bpauHoro norosopa.

He#ictBue bpauHoro noroBopa Mpekpamaercst ¢ Mo-
MEHTa NpeKpalieHus: Opaka, eciii HHOE He MPEeayCMOTpe-
HO bpauneiM nmoroBopom, HactosmmM KoaekcoMm wim
WHBIMHM aKTaMu 3aKoHojaTenbcTBa PecmyOnuku bena-
pych. bpaunblii joroBop, npeaycMaTpUBalOIINi NpaBa n
00s13aHHOCTH OBIBIINX CYIPYTOB IMOCTE MPEKPALICHUS
Opaxka, IeficTByeT A0 MX MCIIOTHEHUS [2].

Takum 00pa3om, IpaBOBOH WHCTHTYT OpPavHOTO JOTO-
BOpa — peanbHas HEOOXOOMMOCThb. bpadHbli 10TOBOP
MPHU3BaH CTaTh BEIYIINM HOPMATHBHBIM PETYISATOPOM
HMMYIIECTBEHHBIX INPAaBOOTHOIICHUH CYIPYTOB, ITOCKOJBKY
HpeIyNpeskaacT BO3HUKHOBEHUE HMMYIIECTBEHHBIX CIOPOB
MEXy €ro CTOPOHaMU: TPHU PACCMOTPEHUH CIIOPOB MEXIY
Cynpyramu JIn00 OBIBIIMMHM CYNpyTaMu CyJ NpU HaJIHIUN
OpayHOTO OrOBOPA PYKOBOJCTBYETCS €TI0 IOJIOKEHUSIMH.




TTosTOoMy J1F06ast JOTOBOPEHHOCTH IO TIOBOTY BO3HUKIITHX
MEXTy CYNpyraMu KOH(QJIMKTOB MPEANOYTUTEIbHEE, YeM
WX pa3pelieHne BMemaTeIbCTBOM U3BHE, B TOM YHCJIE U C
HCTIOJIb30BaHUEM CHUIBI 3akoHa. Ha ceromHsAmiHmii IeHb
MBI MOXEM YBHIETh YTO, HHCTHUTYT OpadHOro JIOrOBOpa
CTAHOBHTCS Bce OOJIee OIyIAPHBIM.
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JACTAHIIAOHHAS PABOTA KAK HOBASI
PASHOBUJHOCTHB TPYJJOBOI'O HAUMA

Acmaxoeckuit B.H. (BHII)

C ydeToM aHanM3a MUPOBOM IMPAKTUKH, CIOKUBILIETO-
ca peryaupoBaHus B Poccuiickoin ®denepauuu, MHEHUH,
BBICKAa3aHHBIX YYEHBIMH M CIELHAINUCTaMHU, B TpynoBoi
kojaekc Pecyonmuku Benapycs (nanee — TK) [1], 3akoHoM
ot 18 uronst 2019 1. Ne 219 - 3 «O0 n3mMeHeHUH 3aKOHOBY
(manee — 3axoH Ne 219 — 3) (BcTymun B crmry 28 sHBaps
2020 r.), 6su1a BrIroueHa it 251 (cr. 3071 — 3075) [2],
KOTOPOH OIPENENSIOTCS 0OCOOCHHOCTH PETYIMPOBAHUS TPY-
J1a pabOTHHKOB, BBITTOTHSIOIINX AUCTAHIHOHHYIO paboTy.

o BrimoueHust B yka3aHHbld Kozpexkc HOpM, ycTaHaBiIu-
BAOIINX IMOPSIOK OCYIIECTBICHHS JUCTaHIIMOHHON PabOTHI,
a [0 CYILLECTBY 3TO TOM TPYAOBOU AEATEILHOCTH, KOTOPAs
BEJICTCSI Ha yIAJEHHOM JOCTYyIE, MPaKTUKOBAJIOCh BBIIOJI-
HEHHE KaKoW-MOO paboThl OJJHOPA30BOTO XapakTepa HH-
TEJUIEKTYaIbHOTO COJIEPXKaHMs, TIJie HEeoOXOAUMO ObLIO
IpUMEHEHNEe KOMITBIOTEPHBIX PECYPCOB, HO C MPHBIICUYEHHU-
€M OIPEEICHHBIX CIEHAINCTOB IS OCYILIECTBICHHUS 3TOM
PaboThI, TyTeM 3aKITIOUYEHHUS C HUIMH I'PaXKIaHCKO-TIPAaBOBBIX
JIOTOBOPOB. A TI0O3TOMY B OTJIMYHE OT pa3oBOi pabOThI, BBI-
TIOJIHAEMON B PaMKaxX TIpakKIaHCKO-TIPABOBOTO JOTOBOpA,
TPYAOBOH JOTOBOP Ha BHINOJIHEHNUE AUCTAHIIMOHHOM paboThI
IpeycMaTpUBaeT BKIFOYEHHE COOTBETCTBYIOLIETO CIIEIHa-
JIMCTa B IITAT OPraHM3aI[UH, MHOTO HAHMMATeIs, C OIpeere-
HHEM eMy IpaB, 00s3aHHOCTEH, 1 TapaHTHH HX pean3aIy.

3akoHOJaTeNh HE OTPAaHUYMBAET BO3MOXHOCTH YCTa-
HOBJICHUS TUCTAHIIMOHHOTO TPYyZAa B Pa3IMYHbIX OpraHH3a-
UAX, Y HWHIUBUIYAIBHBIX IpeANpUHAMATENeH, IpuMe-
HSIOLUX TPYZX HAeMHBIX PAOOTHUKOB M Y JIMII, HCIOJIB3YIO-
IMUX TPYyZ JOMAIIHUX PaOOTHHUKOB, YTO YKa3bIBaeT Ha IIU-
pOKUE TepCHEeKTHBEI 10 peanu3anuy HopM rnasbl 251 TK.

CornacHo vactu nepsoit ct. 3071 TK, nox aucranuu-
OHHOH pa0oTO# MOHMUMaeTcs paboTa, KOTOPYIO pabOTHHUK
BBINOJIHSIET BHE MECTa HAXOXKJEHUsS HAHUMATENs C HC-
MIOJIG30BaHUEM JUISl BBIMIOJHEHHS 9TOH paboThl U ocymie-
CTBJICHUS B3aUMOJICWCTBUS C HaHWMAaTeJeM HH(OpMaIii-
OHHO-KOMMYHHUKAIIMOHHBIX TEXHOJIOTHH.

To ecTs B 1aHHOI HOpME OOpaIeHO BHUMaHHE Ha TO,
YTO pabOTHUK OyJeT BBITOIHATH HOPYYCHHYIO paboTy HE
B MeCTe HaxO)KJEHHs HaHMMAaTellsd, KaK 3TO XapaKTepHO

JUISL TaK Ha3bIBA€MOTO OOBIYHOTO PEXHMMa OCYIIECTBIE-
HUSI TPYJOBON NESITEILHOCTH, & MOKET BBITIOJIHATE pado-
Ty, KOTOpasi MOPyYeHa €My HAaHMMATEeJIeM II0 MECTy CBO-
€r0 JKUTEJIBCTBA HIIH TI0 JIIOOOMY IPyroMy yA0OHOMY AT
HETO MECTY BBHIIIOJIHEHHS Takoi paboTel. BmecTe ¢ Tem,
00s13aTeNIbHBIM [T BKJIIOYECHUS B TPYJOBOH JOTOBOP,
SIBJISIETCS YCJIOBUE O MecTe paboThl, C yKa3aHUEM CTPYK-
TYPHOTO TNOJpa3JieieHus], B KOTOpoe pabOTHUK IPHHUMA-
eTcsi Ha paboTy, 0 YeM CKa3aHO B ITyHKTE 2 4acTH BTOPOI
cr. 19 TK [3, ¢. 175 -177].

Takum 00pazoM, B TpyIOBOM JOTOBOpE C JAWUCTAHIIH-
OHHBIM Pab0OTHUKOM, COTJIACHO NpPaBHIy, CHOPMYIHPO-
BaHHOMY B ITyHKT€ 2 YacTH BTOpO#l cT. 19 ykazaHHOTO
Konekca MOKHO yKa3plBaThCS Ha3BaHWE OPTaHW3AINU
(MHOTO HAHMMATENs), C yKa3aHHEM CTPYKTYpPHOTO IIOA-
paszmeneHus (IpH €ro HAIWYMH), KyAa IUCTAHIMOHHBIN
paboTHUK MpUHUMAETCS Ha padoTy.

CootBercTBeHHO, MOCKOIbKy B TK He ckazaHO 0 3akpe-
IUICHUH B TPYIOBOM JIOTOBOPE KOHKPETHOrO pabouero mec-
Ta, HA KOTOPOM MNPECAYCMATPUBACTCS BBINIOJIHCHUC ANUCTAH-
LIMOHHOW PaboThI, TO YKa3bIBaTh MECTO pealn3alu padoT-
HHUKOM BO3JIOKCHHOM Ha HEro TPYIOBOH (hYHKIIUH, B TAKOM
WH/IMBHaJIbHOM TPY/IOBOM COTJIALIIEHUH HE TpeOyeTcsl.

Ba)xHBIM TpH3HAKOM IUCTAaHIMOHHOTO TpyIa SIBISETCS
UCTIONB30BaHME I BBINOJTHEHHSA TPYHOBOH (QyHKIMHU U
B3aUMOJACHCTBUS C HaHUMaTeleM HWH()OPMALMOHHO -
KOMMYHUKAIIMOHHBIX TEXHOJIOTHH, ITOCKOJNBKY HMEHHO
TaKk WX Ha3BaJ 3akoHozaTenb. ClemoBaTesbHO, NMPUOPH-
TEeT B JUCTAHIIMOHHON paboTe OTAaeTcs B3aNMOACHCTBUIO
HaHUMarTels ¢ paboTHUKOM uepe3 VIHTepHeT - pecypchl U
Jpyrye 3JeKTPOHHBIE CPECTBA Mepeaadn HHHOPMaLUH, K
npumepy, CMC - cooOueHus.

Tem He MeHee HEOOXOMMMO OTMETHTh, UTO B HOpMax TK,
OTPEACILIIONMX TOPANOK OPraHM3allid U OCYILECTBIICHUS
JIMCTAHLMOHHON paloTBl HE COACPXKUTCS JAaKe NpPUMEPHbBIA
TepedeHb KaTeropuid ciykanmx (pabodmx), KOTOphIE MOTYT
BBITTOJIHATH BO3JIOKEHHBIE HA HUX O0S3aHHOCTH B paMKax JIvic-
TaHIMOHHOTO Tpyna. Y 37ech Hajo momararh, YTO MPH b~
HefmeM cosepiencTBoBanrr HopM TK Pecryommku benmapych
€CTh HeOOXOIUMOCTh 3aKOHOIATENSIM BKJIFOUYMTE B IUI. 251 Ha-
3BaHHOTO Kozekca mpuMepHBI IepedeHb TakhX CIICHUAIH-
CTOB, YTO KaK IPE/ICTABIIETCS CHUMET IPOOJIEMBI C BO3MOXK-
HOCTBIO BBIIIOJIHCHUS }II/ICTaHL[I/IOHHOI\/'I pa6on>1 TEMHU WU UHbI-
MM KaTeropusiMi pabOTHHKOB. B TO e BpeMs TOCIe MPUHSTHS
3akona Ne 219 — 3 Ha oduimansHOM caiite MuHKcTepcTBa
TpyAa W COIMabHOM 3ammThl Pecriybmuku benapych Obuia
OTpakeHa MH(OpMaIWsl, yKa3bIBAfOIIast Ha TO, YTO 3aHUMAThCS
JICTAHIIMOHHOM PabOTON MOTYT «CIEIMAIICTHI C PA3HOH CTe-
TIEHBIO KBAM(HKALMN, KOTOpBIE OyIyT Iepe/iaBaTh pe3yibTa-
TBl CBOETO TpyJa IO CpeAcTBaM  HMH(OPMAIMOHHO-
TEJIEKOMMYHHKAIIOHHBIX CETeH, B TOM YHCIE TJIOOABHOM
KOMITBIOTEpHOH ceT VIHTepHeT (HanprumMep, HHXEHEpHI, I0pH-
CTbI, TEPEBOMUYMKH, >KyPHAIUCTBI, PENAKTOPBI, AU3aHEpHI,
TIPOTPaMMUCTBI, ayAUTOPHI U JIp.)» [4].
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PEXXMM PABOYEI'O BPEMEHHN U BPEMEHHA
OTAbIXA JUCTAHIIMOHHOI'O PABOTHUKA

baokesuu M./I. (FUII)

JUii  KOHKpeTH3allu HOpM, INpeaycMaTpHUBAIOIINX
BO3MOKHOCTh OCYILIECTBJICHHUS IUCTAHIMOHHOTO TPYAA,
BBeZieHHOro ¢ 28 sHBaps 2020 r. 3akoHoMm PecmyGnuku
Benapych ot 18 utosst 2019 r. Ne 219 - 3 «O6 u3MeHeHHH
3aKOHOBY (manee — 3akoH Ne 219 — 3) [1], B yacTu nepBoi
ct. 3074 TpynoBoro xonekca (manee — TK), onpenenero,
YTO Ha pabOTHHKOB, BBIMOJHSIOMNX JUCTAHINOHHYIO
paboTy, pacnpoCTPaHsIOTCSI HOPMBI MPOIOIKUTEILHOCTH
pabodero BpeMEHH M BPEMEHH OT/ABIXa, KOTOpPBIE yCTa-
HOBJIeHBI 1aHHBIM Konekcom [2].

Tak xax B yactu mepBoi cT. 3074 TK He ckazaHO O
KakKuX-JIM0O HCKIIIOYEHHUSIX OTHOCUTEIBHO MPOJOIDKH-
TEJILHOCTH paboyero BpeMEHU M BPEMEHHM OTAbIXa JHC-
TAHIMOHHBIX PAOOTHUKOB, TO 3TO O3HAYAET, YTO IS Ta-
KX pabOTHHKOB XapaKTepHa MOJIHAas HOpMa MPOJOJDKH-
TENbHOCTU pabodyero BpEeMEHH, KOTopas HE MOXET Ipe-
BeIath 40 gacoB B Hepemo (cT. 112 TK), BO3MOXHOCTE
BBINIOJTHEHHUA TPYJOBOW (YHKIMHM OTAEIbHBIMH KaTeTo-
PUSAMH JUCTaHIMOHHBIX PAOOTHHUKOB IO PEXHUMY COKpa-
IIEHHOW MPOJIOIKHUTEIEHOCTH padodero BpemeHu (ctT. 114),
a TaK)Ke BBINOJIHEHWE pabOTHI MO PEXHUMY HEIOJIHOTO
pabodero Bpemenu cornacto ct. 118 TK.

B cootBercTBHHU ¢ "acThio BTopoi cT. 110 TK paGo-
4yee BpeMs HOPMHPYETCs yTeM yCTaHOBJIEHHS HOPM €ro
MIPOJOJKUTEIHHOCTH Ha MPOTSKEHUH KaJleHAapHOHW He-
nenu (pabodasi Hezless) M B TedeHHE CYTOK (paboumii
JleHb, paboyasi CMeHa).

B yactu Bropoii cr. 3074 TK nonyuwnno 3akperuienue
MIPaBUJIO, B COOTBETCTBHU C KOTOPBIM, KaK peXuM pabo-
Yero BpeMEHH, TaK U PEXHUM BPEMEHH OTIbIXa AUCTAHIIH-
OHHOTO pPabOTHWKA, YCTAHABIMBAIOTCS PaOOTHUKOM II0
COTJIAaCOBAHUIO C HAaHMMATeJIeM M 3aKPEIuIIeTCsl B TPYJIO0-
BOM JIOTOBOpE.

3aKOHOM JIOMYCKAaeTCs TaK)Ke YCTAHOBJICHHE peXHuMa
pabodero BpeMEHH U BPEMEHH OTIbIXa AUCTAHIMOHHBIM
pabOTHUKOM CaMOCTOSITEIBHO, O YeM JIOJDKHO OBITH clie-
JIAaHO yKa3aHHE B TPYAOBOM goroBope. ITockombKy Tpymo-
BOI1 IOTOBOP — 3TO COTJIAIIEHHE ABYX CTOPOH €ro 3aKII0-
YaroIMX, KOTOPHIM (DaKTHUECKH OIpenenseTcss 00bheM
npaB, 00s3aHHOCTEH, rapaHTHH UX peann3alyy, YTO BEI-
TEKaeT U3 CYIIHOCTH ONpeAENeHUs TEPMHHA «TPYJOBOI
JoroBop» (abzar ceMHaanarsiid yactu nepoii cr. 1 TK),
TO 3TO 03HAYAeT, YTO YCTAHOBJIIEHUE CAMOCTOSITEIBHOIO
peKrMa pabodero BpeMEHH M BPEMEHH OT/bIXa JIUCTaH-
LMOHHBIM paOOTHHUKOM BO3MOYKHO TOJIEKO ITPU 0000 THOM
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COTJIaCHH Ha 3TO CTOPOH TPYAOBOTO coriameHus. B npo-
TUBHOM CJIy4ae BONPOC O TaK HA3bIBAEMOM CaMOCTOS-
TENILHOCTH, HAaBPSIJ JIM MOXKHO OyJET CIUTaTh COOTBETCT-
BYIOIIINM 3aKoHY [3].

3akoHomaTens B yacTu BTOpoii cT. 3074 TK ycraHo-
BWJI TaKXe, YTO TPYAOBBIM JOTOBOPOM OIPEIEIIFOTCS
opraHuzanys yuera paboyero BpeMEeHH U BPEMEHH OTJIbI-
Xa, He0OXOJMMOCTh MPEJOCTABICHHS IEPEPHIBOB B TEUe-
HHEe paboyero aHs.

COOTBETCTBEHHO, pEIIEHHE 3TOr0 BOIPOCA JIOJDKHO
TaKXe COTJIaCOBBIBATHCSI CTOPOHAMU TPYJIOBOTO AOTOBOpa
Ha BBITIOJIHEHHUE JIMCTAHIIMOHHOM PaboTHI.

JluctaHIMOHHBIE PAaOOTHUKM MMEIOT MPaBO Ha Tpe-
JIOCTaBJICHHNE UM TPYAOBBIX W COIHAIBHBIX OTIYCKOB,
npexycMoTpeHHbIX Ti1. 12 TK, a Takxke OTIYCKOB B CBSI3H C
MOJTydeHHEM 00pa30BaHMs, SBISIOLIMXCS COLMATBHBIMH,
npexycMoTpeHHbIX cT. 208, 211, 212, 216, 219, TpynoBoro
U COIMAIBHOTO OTITyCKa, IPEJOCTaBIsIEMOTO COTTIACHO CT.
326 wazBanHoro Kopekca paboTHHMKaM, NPUHUMABIINM
y4yacTue B JIMKBUAAIMU MOCIIEACTBHN KaTacTpodsr Ha Yep-
HOOBUTBCKON ADC, 1 IpHUpPaBHEHHBIM K HUM JIHIL

B cBoro ouepenp, MOPAIOK MPEAOCTABICHUS JUCTAH-
IIHOHHOMY pPa0OTHUKY YKa3aHHBIX OTIIYCKOB COIJIACHO
yacti TpeThell cT. 3074 ykazanHoro Konekca onpenens-
ercs B cooTBeTcTBHU ¢ TK M MHBIMH aKTamu 3aKOHOZA-
TENBCTBA, TaK KaK B pa3BUTHE HOpM maHHoro Komekca
MOTYT IPHHAMATHCS WIN MIPUHATE HOPMAaTHBHBIC MIPABO-
BBIE aKThl, KOHKPETH3UPYIOIIHUE, KaK MIPAaBUIIO, 0COOCHHO-
CTH TIPEJOCTABJICHUS HAEMHBIM PaOOTHUKAM TPYIOBBIX U
COLIMAJIBHBIX OTITYCKOB.

JUTEPATYPA

1. O6 m3MeHeHNH 3aK0HOB: 3akoH Pecry6mku benapycs, 18 mioms
2019 r., Ne 219 - 3: npunst [Tanaroii npeacrasureneit 26 urons 2019 r.:
0106p. CoBerom Pecry6umuku 28 uronst 2019 r. //Koncynsrant [lmroc:
Benapyce. Texuonorus 3000 [Dnextponusiii pecypc] /000 «tOp -
crekTp», Ham. nentp npasosoit mHdopM. Pecn. bemapycs. - MuHck,
2020 r.

2. TpynoBoii koneke Pecyonmukn benapycs: Koneke PecryGmmkn
benapycs, 26 monsa 1999 r., Ne 296 - 3: npunsar Ilanartoii mpencraBuTe-
neii 8 utoHst 1999 r.: 0n1006p. CoBerom Pecny0muku 30 utonst 1999 r.: B
pen. 3axona Pecryomuku benapycs ot 18 mroms 2019 r., Ne 219 - 3 //
Koncynbrant ITmtoc: benapycs. Texnonorus 3000 [DnekTpoHHBIN pe-
cype] /000 «tOp - cmextpy», Ham. unentp mpaBoBoii nHdopm. Pecm.
benapycs. - Munck, 2020 .

3. lenoB, A.Jl. JlucTaHIMOHHKIH pabOTHMK: TpHUEM Ha paboTy,
TpyHOBOii JOroBop. MaTepuas MOATOTOBJIEH C UCIIONb30BAHHEM IIPaBO-
BBIX aKTOB IO cocTosiHMIO Ha 6 deBpanst 2020 r. /A.JI. IleBuos // Dkc-
neptueHtp [DnexTponnsli pecypc] OO «OxcneprueHtp» — MHHCK,
2020.

OBSI3AHHOCTH COBCTBEHHUKA
KAK ITPABOBAS KATEI'OPUSA

baokeeuu M.J]. (FUII)

CopepxaHre 3JKOHOMUYECKOI KaTeropuu COOCTBEHHO-
CTH — 3TO HCTOPHYECKH CJIOKHUBIIHECS, PA3BHBAIOIIUCCS
OOIIIECTBCHHBIC OTHOIICHUS IO IMOBOJY pacHpeaciCHHs
(npucBoeHUsT) O1aT, ONKCHIBAIOIINE PUHAIICKHOCTD CYyOh-
€KTY, Y KOTOPOTO MMEFOTCS TTOJTHOMOYHS Ha PACTIOPSKEHIE,
BJIaJICHHE U MOJIE30BaHHE 0OBEKTOM COOCTBEHHOCTH.

Ecmu math onpenesieHue COOCTBEHHOCTH C FOPHIAYE-
CKOM TOYKH 3peHHs, TO COOCTBEHHOCTh —3TO Hamboiee
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TIOJHBIN KOMIUIEKC IIpaB, KOTOPBIM MOXXET 00iamaTh
CyOBEKT TpaBa B OTHOLICHHUH CBOETO mMyinectBa [1, ¢.92].
Ilo obmemy npaBmITy TIpaBa TECHO M HEPA3PHIBHO CBSI3aHBI C
00s13aHHOCTSIMH, TO €CTh, Halelsisi CyOBEKTa IpaBaMH,
3aKOHOZATENh HE MOXKET OTpaHHYMBATH JAHHOTO CYOBEKTa
JIMIIH 3TUM 00BEMOM TIpaB, JaXKe €CIIH HIET pedb O CoO-
CTBEHHUKE.

VYike Ha Ha4aJbHOM 3Tarle, Mbl MOXXEM OTMETHTH TO,
4T0 COOCTBEHHHMKA 3aKOHOJATENb HAJENWI OIpeeieH-
HBIM KOMIUTIEKCOM IpaB. Kak Ham n3BecTHO, ro0ble mpa-
BOOTHOLICHUs, a B HAllleM Clly4yae WMYILECTBEHHbIE, B
TPaXAAHCKOM IIpaBe HaJelIeHbl HE TOJBKO KOMILUIEKCOM
IpaB, HO TaKXKe U 00S3aHHOCTSIMH.

OO0s3aHHOCTH —3TO KPYT OEHCTBUH, BO3OKEHHBIX Ha
KOTO-HHOY/b W 0e3yCIOBHBIX JJIs BBIONHEHUS. TO ecTh,
npaBa HEPa3pbIBHO CBs3aHBI ¢ oOs3aHHOCTSAMH. Tem ca-
MBIM OOYCIIaBJIMBAIOT BO3HHKHOBEHHE NOCICIHUX U
obecreynBaroT UX UcnojHeHue [2, ¢.77].

AHanu3upysl IOpUANYECKYIO JIMTEpaTypy, CTaJKHBa-
eIIbCs JINIIL ¢ 00BeMOM TpaB coOcTBeHHUKA. [la U B 11e-
JIOM, B 3aKOHE KOHKPETHOTO COZIEp)KaHus «OpeMeHH» u
«OIEeKM» HaJ UMYILIECTBOM He MpomnucaHo. B ocHoBHOM
JaHHbIe TPEOOBaHMS IO COACP)KAHUIO CBOETO MMYILECTBA
COOCTBEHHUK MOXKET HaWTH B PA3NYHBIX HOPMATHBHBIX-
MPaBOBBIX AKTaX, TAKWX KaK: TEXHMYECKUX CTaHIApTaX,
SKCIUTYaTallHOHHBIX MIPAaBHJIAX, MPABHIIAX OCYIIECTBICHHUS
OTJENBHBIX Pa3HOBUAHOCTEH NESTEITFHOCTH U T.1I.

CToHUT OTMETHUTH, YTO TJIABHAS M KIIOUYEBas 3a7ada U
00513aHHOCTh COOCTBEHHHWKA — 3TO HECTH OpeMs MO co-
JICPI)KaHUI0 MMYIIECTBA, a TaKXKe Kak Obl «OTBeUaTb» 3a
Hero. CrnenoBaTeNnpHO, HAAENAs MIpaBaMU COOCTBEHHMKA,
3aKOH Kak Obl «OrpaHHMYUBAET» JaHHbIE BOZMOXKHOCTH 3a
CYET TOTO, YTO B MEPBYIO OYEpe]b COOCTBEHHOCTH —3TO
UMYILECTBEHHbIC OTHOILIECHUS COOCTBEHHHKAa K CBOEMY
HUMYIIECTBY.

W3 3TOT0 MBI MOXEM CIENaTh BEIBOJ, YTO MMYILECTBO,
HaxoJsmieecss B COOCTBEHHOCTH, KOTOPOE CIYXHT yJOB-
JICTBOPEHUIO WHTEPECOB CaMOT0 COOCTBEHHHKA, TO HMY-
[IECTBO ABTOMATHYCCKH CTAaHOBUTHCS HYKIAIOIIUMCS B
€ro cojep)KaHUM, OCMOTPUTEIHHOCTH, TOIICPKAaHHH €0
B OTIMYHOM W IPUTOJHOM COCTOSIHUH U T.N. B momkpen-
JIeHWEe JaHHBIX CJIOB CTOMT yKa3aTh Ha ctaTthio 23 'K, B
KOTOPOW U TOBOPHUTHCSI O TOM, YTO COOCTBEHHUK MMYIIIe-
CTBa OTBEYAET IO CBOMM 00s3aTEeIbCTBAM BCEM IPHHA-
JIeKAIUM €My HMYIIECTBOM, 3a HCKIIIOYEHHEM KOHEYHO
K€ UMYIIECTBA, Ha KOTOPOE 3aKOHOAATEIECTBOM HE MO-
JKeT OBITh 00paleHo B3bICKaHUe. TO eCTh, HHBIMHU CIIOBA-
MH —COOCTBEHHHK CaM HECET PacXoIbl MO COICPIKaHUIO
HUMYIIECTBA, HAXOMAsIIeecs Y HEro B COOCTBEHHOCTH (3TO
MOTYT OBITh KOMMYHAIIbHBIC IUIATEKH, HAJIOTH H T.K.).
Henb3st 1 He MOAKPENHTH BBIMICH3IOKCHHOE TEM, YTO B
cratbe 212 'K Takyke TOBOPUTHCA O TOM, YTO PHUCK CIIy-
YaiiHO THOENH, UM CIYYaiHOW MOpYH, WIH CIIy9allHOTO
MOBPEKACHUS HMMYIIeCTBa OyJeT HECTH COOCTBEHHHK
MMYIIIECTBA, TOIBKO €CIIM MHOE He OyJeT MperyCMOTPEHO
3aKOHOM JIHOO JTOTOBOPOM.

Ocy1iecTBiIeHNE TaHHBIX MEp M BO3JIaraeTcs Ha cob-
CTBEHHHUKA, M TaK)K€ PaCCMaTPHUBAETCS KaK €CTECTBEHHOE
CJIC/ICTBHE TIpaBa COOCTBEHHOCTH. VIMeHHO HeoOXoau-
MOCTbH «3a00TBI» 00 UMYIIECTBE COCTOUT B TOM, YTO €CIIH
YK UMYIIECTBO NpU3HAETCS 00BEKTOM IIpaBa, TO 3TO 03-
HayaeT, 4YTO OHO B KakKoW-TO Mepe mpuoOpeTaeT myoind-

HOCTh M COLMANIbHYIO IIEHHOCTb. FOpuanmdecku «copep-
KaHUE NMYILECTBay», KaK OBbIJIO YKa3aHO BBIIIC BBIPAKACT-
Cs TIOCPEACTBOM OTPENEICHHBIX IEUCTBUHN ISl TOANEep-
KaHHasg UMYIIECTBA B OTJINYHOM COCTOSTHHH, IPUTOIAHBIM
JUISL €70 MCIIOJIB30BAHUS U TAIBHEHIIIETO COJIeP KaHMA.

OO0s13aTeNBCTBO, B CBOEM IIMPOKOM CMBICIE —3TO B
WCIIOJHEHUH J0Jra, 10 OTHOLICHHIO COOCTBEHHHMKA K
CBOEMY HUMYIIECTBY.

AHanu3upysl I0pUINYECKUHA CMBICI ONpeieIeH s 005-
3aTeNbCTBA, MOKHO YTBEPXKIATh — 9TO TpaskAaHCKOe Ipa-
BOOTHOIIICHHE, B CHJIy KOTOPOTO OJHa CTOPOHA (JOJIXK-
HHUK) O00s3aHa COBEPIIMTH B IOJB3Y JIPYrod CTOPOHBI
(xpenuropa) onpenenéHHbIe TeHCTBHS WIH BO3AEPKATHCS
ot onpenenéHHbIX neiicteui (ct.288 I'K). Takumu neiict-
BUSIMH, HAaIPHMEp, MOTYT SABIATHCS: Mepenada OIpese-
NEHHOTO HMYILIECTBA, BBINOJIHEHHWE pPaOOTHI, OKa3aHHE
YCIIyT, yIUIaTa ACHET, a TAK)K€ MHBIC ICHCTBUSL.

Uurnp B.®. yrBepxkmaer, 4ro 00sA3aTENBCTBA —3TO B
NepByI0 o4epenb cBoeoOpas3Has JUHAMHKA OOIECTBEH-
HBIX OTHOLICHWI. A OOJBIIMHCTBO 0053aTEIBCTB —3TO
OTHOIIICHHS BELIeCTBEHHbIC (MMYILECTBEHHBIE), KaK OBLIO
y)Ke yKazaHo paHee. BaxHeiinas ocoOeHHOCTb 00s3a-
TENCTBA XapaKTePU3yeT ero Kak MPaBOOTHOUICHHE OTHO-
CHUTEJIFHOE, B OTJIMYHE OT BEUICCTBEHHBIX MPAaBOOTHOIIE-
HUH, KOTOpPBIC B CBOIO OYEpe/b — MPABOOTHOIICHHE a0co-
moTHoe [3, ¢.298].

Pestomupysl BBIICH3I0KEHHOE CIEAYET CIENaTh BBI-
BOJ O TOM, YTO 00s3aTEIbCTBA —3TO HMYILIECTBEHHBIC
npaBooTtHomIeHus [4, ¢.82]. U nmro0bre mpaBa Hepa3zpbIBHO
CBsI3aHBI C 00s13aHHOCTAMU. Hanensis mpaBamu cyObeKTa,
3aKOHOJATENb HajesieT ero 1 obs3anHocTsiIMU. Ho 3ako-
HOJIaTeJIb K 3TOMY BOIIPOCY MOJIOLIEN B IIMPOKOM CMBICIIE
U He pacKpbul 0oJiee TOUHOE CoJiepKaHue 00s3aTeNbCTBA
COOCTBEHHHUKa Nepe]l CBOMM HMYILIECTBOM. TeM caMbIM,
YKa3biBasgd Ha HaJIU4YHC O6§I3aTeHLCTB, HO B TOXKC BpEMsA
n30erasi TOYHOH (POPMYITHPOBKH.
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BPAYHBIN JOIOBOP: B YEM EI'O CMBICJI?
baxynenko T.B. (FHUII)

[NosiBieHNE B COBPEMEHHOM OEIOPYCCKOM aKOHOIATeITh-
CTBE MPABOBOTO HHCTHUTYTa OPavHOTO JOTOBOPA SBIISIETCS HE
CIIy4aiiHbIM, a 3aKOHOMEPHBIM B CHITY psijia 00BCKTHBHBIX
MIPUYHH.

Bo-mepBrix, B bemapycu ObUT BO3POXICH, MpPUYEM
BO3POXKIICH HA BBICIIIEM IOPUIUYCCKOM YPOBHE - Ha YPOB-
He Koncrurynuu Pecniyonuku benapych, HHCTHTYT 4acT-
HOH COOCTBEHHOCTH, KOTOPBIH HpeAIoiaraeT He TOJBKO
TO, UTO TPaXJaHE M IOPHIUYECKUE JIMIa MOTYT UMETh Ha
mpaBe COOCTBEHHOCTH MPAaKTHYECKH JIOOBIC THITBI HMY-
IIECTBA, KOJMYECTBO U CTOMMOCTh KOTOPHIX 3aKOHOM TIO
o0IeMy TpaBHIIy HE OTpaHMYMBACTCA, HO TaKkKe U TO,
YTO yKa3zaHHBIE CYOBEKTHI MOTYT COBEpIIATh B OTHOIIE-
HHUH 3TOTO UMYIIECTBA JIIOOBIE PaCIIOPSAUTEIbHBIC aKTHI,
HE MPOTHUBOPEYAIINE HOPMAM 3aKOHOIATEIILCTBA, a TAKKE
MpaBaM M 3aKOHHBIM HHTEPECaM TPEThUX JIHII.

Bo-BTOpBIX, B OTECUYECTBEHHOM MPAaBOMOPSIKES HaMe-
TUJIACh TeHJICHIIMSA, HalpaBlIeHHAsl Ha Bce OouiblIee Mpo-
HUKHOBEHHE JOTOBOPHBIX 3JICMCHTOB B pa3jIMYHbIC Ce-
pBl oOmiecTBeHHOW XW3HH. [lpryeM Takas TEHICHITHS
HaOIIoMaeTcss He TONBKO B OTPACSIX YacTHOTO, HO U B
OTpacisaX MyOJIMIHOTO TpaBa. BBUmy 3TOr0 MHOTHE HOP-
MBI HAIIMOHAJTBHOTO 3aKOHOJATENECTBA B HACTOSAIIEE
BpeMsI CTPOSATCS Ha HadallaX IOPUAMYECKOTO paBCHCTBA
CTOPOH, aBTOHOMHH BOJIH YYaCTHHKOB, JUCIIO3UTHBHOCTH
IIPaBOBOTO PETYIUPOBAHUSL.

OnHako MpakTUYeCKoe MPUMEHEHHEe OpavyHOro JIoro-
BOpa B peajibHOM >KU3HU IOKAa3aj10, YTO JaHHBIM MpaBo-
BOI HHCTHUTYT HE TaK COBEPIICHEH, KaK TOr0 MOXKHO OBLIO
Obl 0KKAaTh. B3sATh XOTs OBI JUIs IpUMepa TOT (aKT, 4To
MPaBOBOMY PEryJMPOBaHHIO OpauHBIX JOrOBOPOB B Ha-
CTOsAIIEe BpEMs IOCBSIICHBI BCETO TPH HEOONBIIUX IO
o0wvemy crateit Komekca o Opake u cembe (manee — KobC)
(crateu 12-13,13”) [1]. Tlpuuem oHa M3 yKa3aHHBIX cTaTei
MTOCBAIICHEI HW3MEHEHHIO, PACTOPKCHHIO W TPH3HAHHIO
OpavHOTO JOTOBOpA HEJNCHCTBUTEIHHBIM U HOCAT B OCHOB-
HOM OTCBUIOYHBIN XapaKTep.

BpauHbIM 1OrOBOPOM MNpPHU3HAETCSI COTJIALICHHE JIUIL,
BCTYINAIOIINX B Opak, WM COTJALICHHE CYNpPYroB, Olpe-
JIeNIAolIee UMYIIECTBEHHbIE MpaBa U OOS3aHHOCTH CYII-
pyroB B Opake u (WIn) B citydae ero pactopxkenus. Cuein-
Ka B IIUCbMEHHOH (popMe A0JKHA OBITh COBEPIIICHA TyTeM
COCTaBJICHUS JOKYMEHTA, BRIPAXKAOIIETO €€ COoIep KaHue.
[Ipu HEOOXOTUMOCTH ITOMOIIb TPAKIAHAM B COCTABIICHHU
MPOEeKTa OPavYHOTO JOTOBOPA MOXKET OBITH OCYIIECTBICHA
aZBOKaTOM FOPUAMYCCKONH KOHCYJIBTAIlMH I HOTapHYy-
COM, KOTOPBIA OyIeT ymocToBepsATh moroBop. O0s3aHHO-
CTBhIO HOTapuyca sIBJSICTCS Pa3bsICHEHNE CMBICTA U 3HAYe-
HHUS JOTOBOpA, a TAaKXe MPABOBBIX IOCIEICTBHH €ro 3a-
KIIFOYEHHUS, C TeM YTOOBI IOpUANYECKas HEOCBEIOMIICH-
HOCTh I'PaKIaH HE MOTJIa ObITh UCIIOJIb30BaHA UM BO BpE[
(MHCTpYKIMST O TOPSAKE COBEPIICHHS HOTapUAIbHBIX
JeHCTBU).

[lepBoHaYaIbHO ClIEAyEeT OCTAHOBHUTHCSA HA YCIOBHAX
JIECTBUTENILHOCTH OpadHOro JaoroBopa. MMymiecTBeH-
HBIC MpaBa ¥ 005A3aHHOCTH CYNPYTOB, yKa3aHHBIC B Opay-
HOM JIOTOBOpE, BOSHUKAIOT IIPHU COOJFOICHUN CIICTyFOIUX
YCIIOBHMIA JICHCTBUTENFHOCTH JIOTOBOpa: 1) BO-TEPBEIX,
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coJiepykaHne OpavyHOTo JOTOBOPA HE JOJIKHO MPOTHUBOpPE-
YUTh 3aKOHY. HeomycTHMBl, B 4aCTHOCTH, COTJIAIICHUS,
HalpaBJICHHBIE HA PETJIAMEHTALUIO JIMYHBIX HEUMYIIECT-
BEHHBIX OTHOIICHMH, HA OTPaHUYCHUE EECIIOCOOHOCTH U
TaKk Janee; 2) BO-BTOPBIX, CYNPYTH IOJDKHBI 00JamaTh
MIPaBOCIIOCOOHOCTBIO M JI€eCIIOCOOHOCTRIO. B KadecTBe
WCKIIIOYEHHS BO3MOXKHO 3aKJIIOUYEHHE COTJIAIICHMS IpU
JIOCTHXKEHUHM BO3pAacTa, JOIYCKAIOWIEro BCTYIUICHHE B
Opak; 3)B-TpeThuX, HOTapUajabHOE 0opMIICHHE OpauHOTO
JIOTOBOpa; 4) B-UETBEPTHIX, BOJECHU3BSIBICHHE YYaCTHHUKA
OpayHOTro 10roBOpa JIOHKHO COOTBETCTBOBATH €0 JACHCT-
BUTEJIBHOW BOJIE, TO €CTh JOJDKHO OBITH MPABHIBHOE I10-
HUMaHHE COTJAIICHUS, ¥ €r0 COBEPIICHNE TOKHO OBITh
JIOOPOBOJIHHBIM.

Taxoke MOXeT OBITh IPELYCMOTPEHO, YTO B COOTBET-
CTBHU C YCIOBUSIMH OpadHOrO JOTOBOpA, B CIIydae CMep-
TH KOTO-TTMOO W3 CYHpYyroB, Kak B Mepuoj Opaka, Tak H
MIOCJIE €TO PACTOPKEHHS, IPABOBOH PEXXNUM BCETO MMYIIE-
CTBa JIOJDKEH COOTBETCTBOBATH IOJIOXKEHHSIM JICHCTBYIO-
IIEro 3aKOHO/IaTeIbCTBA U ITAHHOTO JIOTOBOPA.

HenomycTuMo BKiIIOYEHUs! B OpayHbIN TOTOBOP YCJIO-
BUii, KOTOpBIE HACTYIIAT B CIy4ae MpeKpamieHus: OpadHbIX
OTHOIICHHUH B CBSI3U CO CMEPTHIO OJJHOTO U3 CYNPYTOB.

B cootBercTBUM co crartbeil 23 KobC 3akoHHBIM pe-
JKIMOM HMMYIIECTBA CYNPYTOB SIBISETCA PEXUM HX CO-
BMECTHOI COOCTBEHHOCTH. 3aKOHHBIN PEXXUM UMYILIECTBA
CYNpYyTOB JeHCTBYeT, eciau OpayHbIM JOTOBOPOM HE yC-
TaHOBJIEHO MHOE [1].

B cuiry craten 13’ KobBC OpauHBIi TOTOBOP MOXKET
OBITh 3aKIIIOYEH KaK A0 TOCYIapCTBEHHOH PErHCTpalyu
3aKiroueHusl Opaka, Tak U B Jitoboe Bpemsi B Iepuo]| Opaka.
Bpaunblii 1OroBOp, 3aKIIOYEHHBIM A0 rOCYJapCTBEHHOU
perucTpalyu 3aKiIroueHus Opaka, BCTylaeT B CUITY CO JTHS
rOCYJapCTBCHHOM perucTpaluy 3aKiroueHus opaka [1].

KoBC mpeaycMoTpeHo, u4TO OpadHbBIM JOrOBOPOM
CYNpYTH BIIPaBE M3MEHHUTh YCTAHOBJICHHBIA 3aKOHOM pe-
KM COBMECTHOH COOCTBEHHOCTH, YCTaHOBHUTb PEXHM
COBMECTHOH, JOJIEBOM MM pa3feibHOH COOCTBEHHOCTH
Ha BCE MMYIIECTBO CYNPYIOB, HA €rO OTACIBHBIC BHIBI
WJIM Ha UIMYIIECTBO KAXKJIOTO U3 CYIIPYTOB.

Cynpyru BHpaBe ONIpeNeNuTbh B OpadHOM J0TOBOpE
CBOM IIpaBa U 0053aHHOCTH 110 B3aUMHOMY COJICPKaHHIO,
CHOCOOBI y4acTHs B JJOXOJaX JIPYT JIpyra, MOpsaoK Hece-
HUSI K&XJbIM M3 HHUX CEMEHHBIX PacXOJlOB; OINPEAEIHTh
MMYILECTBO, KOTOPOE OyJeT MepelaHo KaKJAOMY M3 CyII-
PYTOB B Clly4yae pacTopKeHHs Opaka, a TakKe BKIIOYUTH B
OpauHbIiA 1OTOBOP JFOOBIE MHBIC MOJOKEHHMS, Kacarollie-
Csl UMYILECTBEHHBIX OTHOIIEHWH Cympyros. M3 momoxe-
HUH TIPUBEACHHBIX BBIIIE MPABOBBIX HOPM CIEIYeT, 4TO
OpauHbIiA OTOBOP, 3aKITIOYEHHBII B Iepuoj Opaka, BCTy-
MaeT B CHIIy MOCJIE €T0 HOTapUaIbHOTO YAOCTOBEPEHHS, C
MOMEHTa KOTOPOTO Yy CYNpPYTIOB BO3ZHHMKAIOT MPEIYCMOT-
PEHHbIE STUM JIOTOBOPOM IpaBa U 00SI3aHHOCTH.

CrnenoBarenbHO, OpavHbIi TOTOBOP SBJISETCS OCHOBA-
HUEM [JId BO3HHUKHOBCHUSA, USMCHCHUA W IPCKpAIICHUA
IIpaB M 0053aHHOCTEW CYNPYTOB B OTHOIIEHHH MX COBME-
CTHOI COOCTBEHHOCTH.

3akoHOATEIeM MPEOCTaBIeHa BO3MOXKHOCTD CYIpY-
raM HM3MEHHTh OpadyHbIM JIOTOBOPOM 3aKOHHBIH PEXHUM
MMYILECTBA Ha JIOTOBOPHBIH, YCTAHOBUB PEKUM Pa3fieib-
HOHN COOCTBEHHOCTH B OTHOLICHUH MMYIIECTBA, 3aPETrUCT-
PHPOBAHHOTO HA OJJHOTO U3 CYNPYTOB.




Crenyer OTMETHTh, YTO OJHOCTOPOHHHH OTKa3 OT HC-
MOJTHEHUST OPavyHOTO IOTOBOpa HE AomyckaeTcs. OauH u3
CYNpPYTrOB MOXXET TPeOOBaTh M3MEHEHUS! MM PaCTOpIKE-
HHUS JOTOBOpA MO PEIICHWIO CyJa NPH CYIIECTBEHHOM
HapyIIEHUH JOrOBOPa BTOPBIM CYNPYTOM, TO €CThb IPH
TaKOM HapyIICHWH J0TOBOpPA OAHUM M3 CYNPYroB, KOTO-
poe BileueT Al APYroro yumepo, BCIeICTBHE KOTOPOTO OH
B 3HAYUTEJHHOW CTENEHH JIMIIAETCS TOTO, HA YTO OBLI
BIIPABE PaCCUUTHIBATH NPY 3aKJIFOYEHUH OpavHOro J0TroBOpa.
CyIl MOXeET Tarke NMpu3HaTh OpavyHBIN JOTOBOpP HEAEHCT-
BUTEJIBHBIM TIOJIHOCTBIO MJIM YacTHYHO IO TPEeOOBaHHUIO
OJIHOTO M3 CYIPYIOB, €CIIM YCIOBMS JOTOBOpa CTaBAT
3TOTO CyIIpyTa B KpaifHe HEOJIaronpHsATHOE MOI0XKEHHE.

JeiicTBue OpadHOrO IOTOBOpA IPEKpariaeTcs ¢ Mo-
MeHTa MpeKpamieHns Opaka, 3a UCKIIUEHHEeM TeX 00s13a-
TENBCTB, KOTOPHIE MPEAyCMOTPEHB! OpPadHBIM JTOTOBOPOM
Ha HEpHOA Tocie NpekpameHus Opaka. B Tex cmyuasx,
KOT/1a CYIpPYTH HE JOCTHIJIN COTJIAIICHHUS O PAaCTOPKEHNHU
WK NPHUBENEHUHM JOrOBOpa B COOTBETCTBHE C CYIIECT-
BCHHO M3MCHHUBIINMUCA O6CTOHTGJ’ILCTBaMI/I, J0TOBOD
MOXeET OBITh PACTOPTHYT JINOO U3MEHEH CYJIOM I10 Tpebo-
BaHHUIO 3aMHTEepecOBaHHOM cTopoHHI ( cT.cT.420, 421 I'K)
[IpY HAJIAYUM OJHOBPEMEHHO YETBIPEX YCJIOBHMH: B MO-
MEHT 3aKJTIOYECHUs TOTOBOPa CTOPOHBI UCXOAMIN U3 TOTO,
YTO TaKOTO HM3MEHEHHUS OOCTOATENbCTB HE IPOU3OUIET;
MU3MECHEHHE OOCTOSITENBCTB BBI3BAHO NPUYHUHAMH, KOTO-
pble 3aMHTEpecOBaHHAas CTOPOHA HE MOIJIA YCTPaHHUTh
MOCJIe WX BO3HMKHOBCHHMS; HCIOJHCHHE [OrOBOpa Ha-
CTOJIBKO HapyIIMJIO OBl COOTBETCTBYIOILEE JIOTOBOPY CO-
OTHOIICHUEC HMMYUICCTBCHHBIX HHTEPECOB CTOPOH U IIO-
BJIEKJIO OBl /ISl 3aMHTEPECOBAHHOW CTOPOHBI TaKOM
yiiep0, 94TO OHa B 3HAUYMUTEIHHOU CTEHEHH JIUIIMIACH OBl
TOTO, HA 4YTO 6bIJ'Ia BIIpaB€ paCCUYUTHIBATH IPHU 3aKIHO4EC-
HHUH JIOTOBOPA; U3 CYILECTBAa JOIOBOpPa HE BHITEKAET, YTO
PHUCK HM3MEHEHHs OOCTOSATENBCTB HECET 3aWHTEepPECcCOBaH-
Hasi CTOpOHa [2].
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OCOBEHHOCTD, OT/IMYAIOIIASA
JAUCTAHIIMOHHYIO PABOTY OT TPYJA
PABOTHHUKA - HAIOMHHUKA

bapanawnuk A.B. (bHII)

Kak cBHICTEIBCTBYET MHUPOBAsi NMPAKTHKA PETYJIHPO-
BaHUs TPYIOBBIX OTHOIICHWH BO MHOTHX TOCYIapCTBax
JICTAHIIMOHHBIN TPV, BBHIMOJHSACMBIH COOTBETCTBCHHO
JICTAaHIIMOHHBIMH pa0OTHUKAMH, UMEET HAIIPABICHHOCTh
Ha €ro yBeJMYCHHE B o0IIeM o0beMe 3aHATOr0 Haceie-
Hus. Tak, 1o TaHHBIM IOCIeIHMX ucciaenoBanuii, B CIIIA
nopsizka 50 muH. pabotHuKOB (45 % OT BCceX 3aHATHIX
rpakaad) TPYAOYCTPOEHBI ¢ BO3MOKHOCTBIO PabOThI Ha
qoMy, a 2,9 MiIH. paboTar0T AMCTAHIIMOHHO MOCTOSIHHO, B

BenukoOputannn 62% KOMIaHWii HMEIOT yIaJICHHBIX
paboTHHKOB, a 34% paOOTHHUKOB BBIMTOJHSIOT MOPYYCH-
Hy10 paboty BHE odwuca [1, c. 190]. [Ipu >TOM HEOOXO0AH-
MO OTMETHTH, uTO B Pecmybnmke berxapycs ocobernOoCTH
perynupoBaHHs TPyAa paOOTHUKOB, BHITIONHSIONINX JIHC-
TAaHIIMOHHYIO Pa0OTy MONYYMIN 3aKpervieHne B Ti. 251
Tpynosoro xonekca (manee — TK) (ct. 3071 — 3075), ko-
Topast Obl1a BKItoueHa B 3T0T Konekc 3akoHoMm Pecrny6-
mku benapyce ot 18 mronst 2019 1. Ne 219 — 3 «O6 u3-
MCHEHHUH 3aKOHOBY [2; 3].

Bwmecre ¢ TeM, Hanbosee OJIM3KMM K JAUCTAHIIMOHHON
pabore siBisieTcst TPy pabOTHHKOB - HaJIOMHHKOB, Ipa-
BOBBIE OCHOBBI KOTOPOTO HAIIT TIPAaBOBYIO perjaMeHTa-
muto B 1i1. 25 TK (c1. 304 - 307). Tem He MeHee, HAZOM-
HBIA TPYZA U IUCTAHIIMOHHAS paboTa 3TO HE OHO M TOXKE,
XOTSI UX MOXHO BIIOJIHE Ha3BaTh COCTABIISIONINMH 3BCHbB-
SIMA OIZHOTO TIpoIiecca, KOTOPHI UMEHYETCSl HeCTaHIapT-
HOHM 3aHATOCTBIO IpakgaH. B cBoro ouepenb, MpoBOIs
ananu3 HopM TK o TpynoBoii nesTenbHOCTH PaOOTHUKOB
- HAJOMHUKOB U HOPM, KOTOPBIMH PETYIUPYETCA AUCTAH-
IIUOHHaA pa60Ta, MOXHO OTMCTHUTH, UTO JUCTAHIIMOHHO-
My TPYLy IPHUCYIIH TaKUe YEPTHI, KaK MPAKTUYECKU JIIO-
00e MeCTO paboThI, HE CBA3aHHOE C MECTOM HAaXOXKICHUS
HAaHUMATENs, a TakKe HCIOIh30BaHHE B paboTe W mpH
B3aMMOJICHCTBHM C HaHUMaTeleM WH()OPMAIOHHO -
KOMMYHHUKAIIMOHHBIX TeXHoJorui. OXHAKO B TO ke Bpe-
Ms, pabOYMM MECTOM pa0OTHHKAa - HAaJIOMHHKAa MOXKET
OBITh KaK MECTO JKHTENbCTBA TPa)kIAaHWHA, BEHITIONHSIO-
IIeTo HaJJOMHYIO padOTy WIH IPYTHE MOMEHICHHS 110 €ro
BBIOOpY, HAXOIAIIMECS BHE MTOMENCHUI HaHUMaTeNsl. O1a
OCOOEHHOCTh COJIMKAaeT B ONPEICICHHOH CTENeHH TPy
JICTAaHIIMOHHOTO PA0OTHUKA M paOOTHHKA - HAJIOMHHUKA.

HpI/IHHI/IHI/IaJ'H)HI)IM JK€ OTJIIMYMEM HAJOMHOIO W JUC-
TaHIOIMOHHOTO Tpyada ABJIACTCA TO, 4YTO pa6OTHI/IKI/I-
HAJIOMHUKH TPOM3BOAAT KaKOW-MMOO MarepuasbHbIN
MPOAYKT (HAIpUMeEp, 3aHUMAIOTCS MPOU3BOJICTBOM 00Y-
BH, OCYIIECTBISIOT ITOIIUB BEPXHEH OJICKIBI, IPOU3BOIAT
cOOpKYy MEXaHW3MOB W3 TeX KOMIUICKTYIOMIAX YaCTew,
KOTOpBIE MPEIOCTABIAIOTCS HAHUMATEIEM M MOTYT 3aHU-
MaThCsI BEITIOJIHEHHEM JIPYTUX BUAOB PadOT), B TO XKe
BpeMms, (PU3NIECKOE JIHIO, 3aHUMAFOIIEeCs TUCTAHIIHOH-
HBIM TPYAOM MaTE€pHaJbHBIX NPONYKTOB HE IPOU3BOIUT,
a pe3ysbTaToM €ro TpyJa MOXET, B YaCTHOCTH, BBICTY-
naTh CO3JaHHE OOBEKTOB WHTEIIEKTYyallbHOW COOCTBEH-
HOCTH. B 3TO#l CBs3M, C I1ENbIO MONYYEHHUS JTy4IIEro
MNpeACTaBJICHUA O TOM, YEM JUCTAHIMOHHAasA pa60Ta oT-
JMUYaeTcs OT HAaJOMHOI'O TpyJda MpUBEAEM KOHKPETHBIHN
npumep. OpraHuzanus 3aHAMaeTcs pa3paboTKO TeXHO-
JIOTHYECKUX HOKyMeHTOB. OmHOMY W3 pabOTHUKOB IIPO-
(¢UIBHOTO OT/ENa, BBIIOTHSIOMEMY PaldOTy MO PEKUMY
JIUCTAHIIMOHHOTO TPYAa M UMEIOIIEMY COOTBETCTBYIOIIEE
BEICIIIEe 00pa3oBaHue B c(hepe TEXHOJIOTHH U3TOTOBICHHUS
KOXT'aJJaHTEPEHUHBIX H3J€IUl, MOPYYEHO IOATOTOBUTH
JOKYMEHT, B KOTOPOM OyJeT OTpakeHa yJIydIIeHHas TeX-
HOJIOTHA TPOMU3BOJACTBA XCHCKUX 3WMMHHX Callor. JII/IC-
TAHIIMOHHBIA PaOOTHUK, pa3pabaTeiBas yKa3aHHBIA JTOKY-
MCHT, UCTIOJIB3YCT IMOJTYUCHHBIC 3HAHUA, HpHOGpeTeHHBlﬁ
OIIBIT, YYUTHIBACT HOPMATUBHO - TEXHUYCCKUEC, TEXHUYC-
CKHe TpeOOBaHUsI, KOTOPBIM JIOJDKHO OTBEYATh TaKOE H3-
JIeNue, PYKOBOJCTBYETCS JIMYHBIM IPEICTABICHHEM O
TOM, YTO HEOOXOIWUMO TPHMEHATh B JallbHEHIIEM, Ha
OCHOBaHHHU JTaHHOTO TEXHOJOTWYECKOTO JIOKYMEHTa IpH
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MIPOM3BOJICTBE yYKa3aHHOW >KEHCKOH 3uMHeW o0yBu. Jlo-
KyMEHT OyJeT pa3paboTaH B KOMITBIOTEPHOM BapHaHTE,
3aTeM pacliedyaTaH Ha OyMaKHOM HOCHTEIIE.

CrnenoBatenbHO, PE3ylIbTaTOM TPYAA, BHITOJIHEHHOTO
JMUCTAHIIMOHHBIM PAaOOTHHKOM, C YUETOM BCeX TpeboBa-
HHUH, NPEIbABIIEMBIX 3aKOHOM K BBITIOJIHCHUIO JTMCTaH-
LIUOHHON pPabOThI, ABUTCS AOKYMEHT TEXHOJOTHUECKOTO
COJIepKaHus, B KOTOPOM OyJIeT OTpa’keH BECh allTOPHTM
JIeficTBUI IO U3TOTOBJIEHUIO B MOCIENYIOIIEM, HO YXK€e B
IIPOU3BOJICTBEHHBIX IOMELIEHUAX C HCIOJIB30BaHUEM
WHCTPYMEHTOB, CTAaHKOB, MAIlIMH, 000PYIOBaHMsI, MEXaHU3-
MOB, — )KCHCKOM 3UMHE# 00YBH YITy4IICHHOTO 00pasiia.

J¥CcTaHIMOHHBIH PaOOTHHUK MPEICTaBUT TEM CaMbBIM
JIOKyMEHT WHTEJUIEKTYyaJIbHOTO COJEP)KaHMs, PH MOJITO-
TOBKE KOTOPOTO HCIIOIb30BaHbI €TO 3HAHUS, YITCHBI Tpe-
0OBaHUS TEXHUYECKUX HOPMATHUBHBIX IIPABOBBIX AKTOB,
JUYHOE BUICHWE DPAaOOTHHKOM TOTO OOBEKTa, KOTOPBIHA
OyIeT B JaJbHEHIIEM M3rOTaBIMBATHCSA HA IPOU3BOICT-
BEHHOW 0a3e ¢ MPUMEHEHHEM COOTBETCTBYIOIIMX TEXHH-
YECKHUX CPENCTB.

B T0 xe Bpems, usydass HopMmbl TK, perymupyromue
JUCTAaHIMOHHYIO paboTy, a Takke HOPMBI, ONpeessio-
e OCOOCHHOCTH HAJIOMHOTO TPYAa MOXKHO 3aMETHTh,
YTO 3aKOHOZIATENh HE AaKIEHTHPOBAJ BHUMAaHHA HA TeX
Ba)XKHBIX OCOOCHHOCTSAX, O KOTOPBIX OBUIO 37IECh CKa3aHo,
OTJIMYAIOMINX TPYZ PAOOTHNUKOB, BBHITIOIHIIONINX THCTaH-
IHOHHYI0O paboTy M pabOOTHUKOB, 3aHATHIX HAJOMHBIM
TpyzoM. B 3T0ii cBSI3M HamO monaratk, YTO €CTh CMbICIT B
OyIymeMm IpH COBEPIICHCTBOBAHWU COOTBETCTBYIOIINX
HopMm TK Pecny6nmuxu benapyck onpenenuts, uto «/Juc-
TAaHLIMOHHOM paboTOH, sABJsIeTCS PabOTa, BBIMOJHSEMAs
BHEC MECTAa HAXOXIACHUSA HaHUMATECA, MpeaycMaTpuBaro-
11asi UCIIOJIb30BaHHE HMH(POPMAIMOHHO - KOMMYHHKAIH-
OHHBIX TexHoJorui (MHTepHeT - pecypcoB, BO3MOXKHO-
cTeli MOOWJIBHOM CBSI3M, OHJIAHH - KOH(QEPEHIHH U Ipy-
THX TEXHHYECKHX CPEACTB NepeJaddl W TONydCHHUsS HH-
(opmanun), TOCpeICTBOM B3aUMOEHCTBUS PaOOTHHKA C
HaHUMAaTeJIeM C IMPUMEHEHHEM COOTBETCTBYIOIIMX TEX-
HHYECKHUX CPEACTB, KOTOPAsk MOXKET OCYLIECTBISTHCS Ha-
€MHBIMH paOOTHUKAMH pPAa3IMYHBIX JOJDKHOCTEH (Ipo-
(eccuil) U TPHU STOM pe3yabTaTaMH TakoW paOOTHI sB-
JAThCs OyneT co3/laHue O0OBEKTOB HEMaTepHUaIILHOTO CO-
JACPpKaHUA, UMCIOIUX HWHTCIUICKTYAJIbHYI0, MHTCIIJICKTY-
aIBbHO - TBOPYECKYIO HAIpaBIEHHOCTH (pa3paboTka KOM-
NBIOTEPHBIX NIPOJYKTOB, JOKYMEHTOB IIPAaBOBOM HAIpaB-
JICHHOCTH, OCYILECTBJIEHHE KOHCYJIbTAIMOHHBIX YCIYT,
MIOJITOTOBKA TEXHOJIOTUYECKHUX KapT, APYTUX JIOKYMEHTOB
TEXHOJIOTUYECKOTO XapaKTepa, a TakKe BBIIIOJIHEHHE
WHBIX BU/IOB JAEATEIBHOCTH, HE CBSI3aHHBIX C CO3/1aHHEM
MIPEAIMETOB M 00BEKTOB MaTepUAIbHOTO Ha3HAYEHUs, MC-
MOJIb3YEMBIX B TPOM3BOJCTBEHHOM IIPOIECCe M B IEISIX
peanm3aniy IOTPEOUTENECKUX HY K TPasKAaH)».
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IMPUHIOUIT TOBPOCOBECTHOCTHA
B PUMCKOM IIPABE U EI'O ITPUMEHEHUE
B I'PA’KAJAHCKOM ITPABE
PECITYBJIMKHU BEJIAPYCb

bamiox H.U., Mycuenko B.A. (bUII)

B cuctemy rpaxmaHCKOro 3aKOHOAATeNbCTBa PecmyOm-
ku benmapyck BKIOUeH psij OOIIENPAaBOBBIX NPUHIUIIOB —
paBeHCTBa, JOOPOCOBECTHOCTH M Pa3yMHOCTH, CyleOHOU
3alIUTHl NPaB YYaCTHUKOB T'PAXKAAHCKUX IIPABOOTHOIIE-
HUM, KOTOPBIM 3aKOHOJATENIEeM JaHa POJIb HEMOCPENCT-
BEHHOT'O PEryisiTopa OOIIECTBEHHBIX OTHOIICHUH, BKIIIO-
YEHHBIX B MPEIMET TPaKIAHCKOTO IpaBa. [laHHBIC IPUH-
IIUTIEI HOCAT XapaKTep YHUBEPCAIbHBIX, TaK KaK MPUCYIIN
HE TOJIBKO TPKIAHCKOMY U MHBIM YacCTHOIIPABOBHIM OT-
pacisiM, HO U YTOJIOBHOMY, aIMUHICTPATHBHOMY.

Kareropust moOpOCOBECTHOCTH yYaCTHHKOB ITIPABOOT-
HOIIICHHUH B IIETIOM SBIIICTCS OJHOH W3 OCHOBOIIOJATaro-
KX, HO B IPa)JaHCKOM IIpaBe 3aHMMaeT 0coboe MecCTo,
410 00YCJIOBICHO camoil crenuuKoi MeTona rpaxiaH-
cKo-TipaBoBOro peryiauposanus. [lo muenuto B.®. SxoB-
JIeBa, MOUCK 3aKOHOAATENeM KOMIIPOMHUCCA «MEXAY I10-
JIaBJIEHUEM MHCTUTYTOB YaCTHOTO IpaBa, MPHUBOAALINM K
Hed((GEKTUBHOCTH JKOHOMHKH, U 3JI0YIOTPEOJIeHHEM
YaCTHBIM NPaBOM, BJICKYIIMM OOJNBIIYIO COLHAIBHYIO
HAaIPsHKEHHOCTEY, OTPaB/IHIBACT BKIFOUCHUE B TPAXKIAHCKOE
3aKOHOAATEIBCTBO MOPAJIBHBIX NPUHIMIOB [ 1, c. 168].

[emecooOpa3HOCTh HE CTONBKO MPHHIMUIA T00pOCo-
BECTHOCTH W Pa3syMHOCTH CYOBEKTOB IIPAaBOOTHOIICHHIA,
CKOJIbKO caM (DaKT BKJIFOYEHHUS] HPABCTBEHHBIX Havaj B
rpaXkJaHCKOe 3aKOHOJATEIbCTBO B IOPHIHMYECKOM COO0-
IIIECTBE BBI3BIBAET MPOTUBOPEUMBHIE OLEHKH — OT UCKIIO-
YUTENBHO TIOJIOKUTENBHBIX JI0 PE3KO OTPHULATENIBHBIX.
JlaHHas AHUCKycCCHs TpPHCYIIa HE TOJBKO COBPEMEHHOM
0eopycCcKoil IOPUAMYECKON HayKe, OHa TpaJAWIIMOHHA
JUIA CTpaH KaK pOMaHO-TePMaHCKOH MPaBOBOI CEMBH, TaK
U cTpaH oO0IIell CHCTEMBI TpaBa, C TOH JIMIIb Pa3HUIICH,
9TO OOJIBIIMHCTBO ATHX CTPaH IPOILIH 3Tall OIpeelie-
HUS [eIeco00pa3sHOCTH JaHHOTO TPUHIINIA, U YKe Hapa-
OoTana cyneOHas MPaKTHKA MO €ro MPUMECHEHUIO.

[HonoxutenbHBIA OTBET HAa JaHHBIA BOOPOC Jalld
JIPEBHEPUMCKHE FOPUCTHI, ONMMPABIINECS TPH BCEH Ka-
3YUCTHYHOCTH PUMCKOT'O IIpaBa Ha TIyOOKYIO0 TeopeTHde-
CKYI0 U QHIOCO(CKYI0 MOATOTOBKY. YIbnuaH, ropuct 111
BEKa, OJMH W3 IIATH BBIAIONINXCS IOPUCTOB, Y€ MHEHHE
COTJIACHO KOHCTHTYIHHU 426 T. «3aKOH O ITUTHPOBAHUI
MMEJI0 3aKOHHYIO CHIIY, 00s3aTeIbHYIO IS CyJIOB, OIpe-
JieNt oOIIre Havaia paBoBoi cucTeMsbl: «lIpeanucanus




IpaBa TaKOBBI: )KUTh YECTHO, HE BPEIUTD JIPYroMy, OTAA-
BaTh Kaxmomy cBoé» [2, ¢. 3]. He Tompko mpeBHEpHUM-
CKOH TyXOBHOW TpaJMINN MPUCYIH HPABCTBEHHBIE KaTe-
ropun. [IpakTHUecKn y MHOTHX HapOAOB APEBHOCTH €CTh
3alpoc Ha HPAaBCTBEHHbIC HAdana XOTs OBl MPH B3aHMO-
OTHOIIEHHUAX BHYTPH 3THOCOB, UTO HAIIIO OTPaKCHUE B
KyJIbType 3TUX HaponoB. OHaKo, MPaBOBHIC TPAIULNU
eTUINTSH, WYJEeB, UHAYCOB, I'PEKOB, HE OTJIMYAIUCH CO-
BEPIICHCTBOM IOPUJIMYECKUX KOHCTpYKIMH.  MMeHHO
PUMCKOMY TPa)XIaHCKOMY MNpaBy NPHHAIICKHUT MEPBEH-
CTBO B NPEABSIBICHHM K CyObeKkTaM ImpaBa TpeOOBaHUS
JOOPOCOBECTHOTO TOBEACHHS KaK JJIEeMEHTa opHIuYe-
CKHX KOHCTPYKLMH BELIHOI'O, HACJIEACTBEHHOIO, CEMEM-
HOTO, 1 0COOEHHO — 0053aTEIbCTBEHHOTO MIPABa.

Pumckoe mpaBo apxamdeckoro, NPEIKIaCCHYECKOTro
MIEPHOMIOB, KaK B IEJIOM M JPEBHEE IUBHIBHOE (KBHPHT-
CKO€) TIpaBo, HE 3HAJO TAKOT'O KPUTEPHS OLCHKU IOBEIC-
HUS JIAIa, KaKk JOOPOCOBECTHOCTH, M TeM OoJjiee HE Ipe-
JyCMaTpUBAJIO NPH €r0 OTCYTCTBUU HETaTUBHBIX IOCIE]-
CTBUH. HpaBCTBeHHbIe TMOHATHA, MOYHUTACMbIC pUMIJIIAHA-
MU B paMKaX PEIMIHO3HBIX CBsI3¢ii, BONLIK B chepy mpasa
B OoJsiee MO3MHUH TEPHOJ — KIACCHUYECKOTO IpaBa, YTO
CBSI3aHO C JIEATENILHOCTBIO MPETOPOB, Koraa 1o0pocoBe-
CTHOCTh CTajla HEOOXOAWMBIM 3JIEMEHTOM FOPHUINYECKOM
NpakTUKH. braromaps mperopaM JMIa TMOMYYHIH BO3-
MOXHOCTH 3aIIUIIATh OTHOLICHHUS, HEU3BECTHBIC IIMBUIIb-
HOMY TIpaBY, KaK 3KCTPaOpIUHAPHBIMH (3 AMUHHUCTPATHB-
HO-TIONIMIEHCKUMH), TaK M TPaXIaHCKO-TIPABOBBIMHU
cpenctBamu [3, ¢. 198]. B xadecTBe mpaBoBOi (HOPMYITBI
nobpas copects — bona fides — momorana ompenensTs,
YTO M KakK JODKHHUK 00s13aH ObLUT UCTIONMHUTH. [IpeTopckue
ucku bonae fidei mo3BoIM 3alIMIIATE TIPaBa U UHTEPE-
Cbl, KOTOPBLIC HEC MOIJIA 6I)ITB obecIeueHsl ¢ IIOMOIIIBIO
HOPM CTpOTOro mpaBa, HO TapaHTHPOBAIUCH C Y4ETOM
coo0OpakeHHii TO0OpPOW COBECTH OTBETYMKA. B ropuanue-
CKOH TPaKTHKE HEPEAKO OLECHHUBAJIACH I0OPOCOBECTHOCTD
M CaMoro HCTIa, HAINYNE WM OTCYTCTBHE KOTOPOH IO-
3BOJISUIO MCKITIOYMTH WJIM, HAIPOTWB, NPH3HATh HEOCHO-
BaTeNbHBIM NpeabsiBieHue ucka [4, c. 233]. IlpaBoas
Marepuaau3anusl HpaBCTBEHHBIX Hadaj MPHBENA, TaKUM
00pa3oM, K pacIIMpPEHUIO MPABOBBIX OCHOBAHWHN VIS BO3-
MOXXHBIX TIpaBOBBIX TpeboBaHuid. IIpetopckas dopmyna
Jlajia 3a1uTy HOBBIM ITPABOOTHOWICHUAM H CIoco0CTBO-
Bana (HOpPMHUPOBAHUIO M PA3BUTHUIO TAKUX HOBBIX MHCTHU-
TYTOB, KaK JOOpPOCOBECTHOE HE3aKOHHOE BIajieHHe, 00-
HHUTapHas COOCTBEHHOCTb, IIPETOPCKOE HACIECTBO.

[Mommmo mpaBooOpasyromeit ¢yaknmuu, bona fides
MOJy4YHIIa ¥ pyrue 00JacTH MPUMEHEHHS — CyIbH MOTJIN
UCIIONb30BaTh B KauyeCTBE ONPENEICHHOTO MepHia st
KOHTPOJISI M JIOTIOJIHEHHS COJEPKaHHs NPAaBOBBIX OTHO-
IIEHWH TIpH TOJIKOBaHMHM A0ToBOpoB. Kareropust bona
fides mpumeHsiachk MpeTopamMy B TAKUX HMPABOOTHOLICHHUSIX,
Kak KyIUs-ipojaxa, oobenuHeHne i, HaéM. C e€ momo-
HIBIO PELIATUCH BOIIPOCHI 3JI0YNOTPEOICHHS TIPABOM, BBIBO-
JWINCh OCHOBaHUA MJIA HPCKpAICHUA IIpaBa TpeGOBaHI/If{
WA JIMIICHUS HpaBOBOﬁ 3al0UThl OTACIIBHBIX Tpe6OBaHI/II\/’I.
13 bona fides Taxke BEIBOAMIACH 00S3aHHOCTH BO3MEILICHHS
y6BITKOB, BO3HHUKAIOIINX BCJIICACTBUC ﬂeﬁCTBHﬁ NN BO3-
JIEp)KaHMsl OT OIPEJEIICHHBIX JCHCTBHUH, KOTOPBIE MPOTH-
BOPEUMIN TPeOOBAHMSIM YECTHOTO 000pOTa MM TPeOOBAHHU-
sIM B3aIMHOTI'0 COTpyAHHYeCTBa [5, c. 471].

Pumckoe mpaBo 3HaNO TakKe MOHATHE aequitas, KOTO-
pBIN TTOHWMAJICS PUMCKUMH IOPHCTaMH B OOJIBINIEH CTe-
MEHH KaK «CIPaBEUIMBOCTE» W HWCIOJIB30BAJICS MpPH
OLIEHKE BCTPEYHBIX IPEIOCTABICHUN B IBYCTOPOHHHX
CHHAJUTarMaTHYECKUX IPAaBOOTHOMICHUSX [6, c. 58].

CeroaHs KaTeropus J0OPOCOBECTHOCTH MPUMEHUMA B
pOMaHO-TePMaHCKOIl cUcTeMe, B TOCyAapcTBax oOuien
CHCTeMBI NpaBa. B mocnemHux s 0003HaYeHUs! TPHH-
una JoOpOCOBECTHOCTH OBIIM BBEJCHBI /1BA MOHSTHS —
good faith (moOpocoBectHOCTh) M good faith and faith
dealing (4ecTHOE BeneHUE /eI), KOTOPBIE MOKHO TPaKTO-
BaTh KaK J0OPOCOBECTHOCTh B OOBEKTHBHOM U CYOBEK-
TUBHOM cMmbIciax. [7, c. 119]. HecmoTps Ha TO, 4TO
MIPUHITUI JOOPOCOBECTHOCTH OKa3zaj OTPOMHOE BITUSHIHE
Ha BCIO JOKTPWHY IUBIIBHOTO MpaBa, HA OIUH W3 3apy-
OE)KHBIX ITPABOBBIX AKTOB HE PACKPHIBACT €€ COACPKaHMA,
9TO OOYCIOBIICHO €€ TNPHHAIUIC)KHOCTHIO K OIICHOYHBIM
MTOHATHUSAM U OJTHO3HAYHO ONPEAETHUTH €€ HEBO3MOXKHO.

Cr. 2 I'paxxaanckoro koaekca PecryOnuku benapycs,
3aKpenuBIlIas OCHOBHBIE Hadajla TPakKAaHCKOTO 3aKOHO-
JaTenbcTBa, TAKKE HE ONpenesseT IOHATHE MPUHIMUNA
J0OPOCOBECTHOCTH, MPE3YMIILMsI KOTOPOH Hapsay ¢ Impe-
3yMIIUER pa3syMHOCTH yJaCTHUKOB TPaKIAHCKUX IPaBoO-
OTHOIIICHUH, «IIPEINOJaracTcs, MOCKONbKY HE yCTaHOB-
JICHO WHOE (MPUHINIT TOOPOCOBECTHOCTH M PAa3yMHOCTH
YY9aCTHUKOB TPaKIAHCKUX IIPABOOTHOMICHHHN )» [§].

Hayka rpaskqaHCKOTO MpaBa «IECTPUTY» MOIXOAAMHA K
OOBSICHEHHIO CYIIHOCTH M0OpPOCOBECTHOCTH. I[lOmBITKH
JaThb JICTAIFHOE OIpE/ICICHNEe JaHHOMY TIIOHSTHIO, IO
HalleMy MHEHHUIO, SBISIIOTCS — OECIepCleKTHBHBIMH.
Tonpko mpaBONpUMEHHUTENbHAS IIPAaKTHKa, HapabOTKa
CyneOHOH NpaKTUKH MOTYT ONPEAEIUTh HAIPaBICHMUSA,
KPUTEPHH NPUMEHEHUS JaHHOTO IPUHIIMIIA.

JUid rpakJaHCKOTO 3aKoHOZaTenbcTBa PecmyOmnku
Benapyck 6osee akTyalIbHBIM SBIISIETCS BOIIPOC O IIETIECO-
00pa3HOCTH 3aKpeIuleHUs NPUHIHIA JOOPOCOBECTHOCTH
B KauecTBEe MPE3yMITHBHOH HOPMBI. llpwHIMI mpaBa
npencraBiser coboil (QyHIaMEHTaNbHOE, OCHOBOIIOJA-
raroriee, YHUBepcallbHOE PYKOBOJAIIECE HaYaJo, XapaKTe-
pu3yloliee CyIIHOCTh U HazHayeHue mnpasa [9, c. 114], B
TO BpeMs KaK MPE3YMIIIHS HOCUT TIPEIIOIO0KHUTEIbHBIH
XapakTep, BEPOATHOE INPEAINONIOKEHHE, KOTOPOE MOXKET
OBITH M OIPOBEPTHYTO. B cooTBeTcTBUM C 1. 4. cT. 9 I'pa-
JKTAHCKOTO Kojekca PecmyOnuku bemapychk mpe3yMmius
JOOPOCOBECTHOCTH MpeIHa3HadeHa IS CIydaeB, KOTrjaa
3aKOH CTaBUT 3aIIMTy TPaKJaHCKHUX MPaB B 3aBUCHUMOCTb
OT TOTO, OCYIICCTBIBLINCE JIH 3TH TpaBa pa3yMHO U J00-
pocoBectHO [8]. B 3TOM KauecTBe NaHHas KaTeropus He
HOCHT YHHBEPCAJIHHOTO XapaKTepa, OHa PacIpOCTpaHseT-
Csl TOJIBKO Ha OTHCIBHBIC MPABOBBIC CUTYAIIUH TPH OICH-
KE€ TIOBEJCHHUS BCEX CYOBEKTOB TPakJaHCKO-TIPABOBBIX
OTHOIIICHUH 3aKOHOIATEIbHBIMH W HCHOJIHHUTEIbHBIMA
opranamu. OJTHAKO TPUHIIMII aPECOBAH HE TONBKO 3aK0-
HOJIATEeIIFHBIM M HCIIOJTHUTENBHBIM OpraHaM T'OCYAapCTBa,
KOTOPBIE JIOJDKHBI PYKOBOJACTBOBATHCS UM B HOPMOTBOP-
YeCKOW W MPaBOIPUMEHUTEIBHON NESITeIbHOCTH, HO U
BCEM CyOBEKTaM Ipa)kIaHCKOro 000poTa, OH uMeeT boee
IIUPOKUI CIIEKTP AEHCTBUSL.

B psine citydaeB 3aKOH IPSIMO OIHCHIBAET J00POCOBECT-
Hoe moBenieHue. Tak, cornacHo 1. 1 cr. 283 I'paxxnaHckoro
konekca Pecniyonku benapyck no6pocoBecTHbII pHoO-
peraTenb — 3TO CyOBEKT, KOTOPBIH BO3ME3IHO MPUOOpeE
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MMYIIECTBO Y JIUIA, HE UMEBIIETO MpaBa ero OTYYXIaTh,
0 4eM IpruoOpeTaTenh He 3Hal U He MOT 3HaTh [8]. B mpyrux
CITydasix MPU3HAKU TI0OOPOCOBECTHOCTH YCTAaHABIIMBAET CYJI C
Y4eTOM OOCTOSITEIIBCTB JIeTa.

Takum obpa3om, TpeOoBaHHEe TOOPOCOBECTHOCTH SB-
JISIETCS DJIEMEHTOM BCEOOIIEN 3aKOHHOCTH, CBA3BIBAIOIIIEI
MOBEJICHUE YYACTHUKOB TPAXKIAHCKUX MPABOOTHOIICHHUN
C HEOOXOMMOCTBIO COBEPIIATh IOPUIMUYCCKUC ACSTHUS HE
TONBKO C TMO3UIMKA (QopManu3Ma, HO W BHYTPECHHETO
CMBIC/Ia 3aKOHA, HE JOMYCKAIOIIEr0 HAPYIICHUS YYKUX
HMHTEPECOB JIa)Ke BHEIIHE JO3BOJICHHBIM WM TPEANUCAH-
HbIM mMoBeAcHHEeM. HeoOXoauMo THIATENIbHOE IMBHIIH-
CTHYECKOE HCCIIeJOBaHUE NpoOIeM IT0OpPOCOBECTHOCTH,
pe3yIBTaTBl KOTOPOTO MOTIHM OBl HCIIONB30BATHCSA IIPH
pa3penIeHnN KOHKPETHBIX IOPUANYECKIX JIeI.
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I9TAIBI PABBUTUA IATPAHATHOI'O
(POCTEPOBCKOI'O) BOCIIUTAHUA
B 3APYBEXHBIX CTPAHAX

Bozoanoe P.A. (M® FHII)

Pa3BurHe cucTeMbl MaTPOHATHOT'O BOCIUTAHUS MMEET
CBOIO JIaBHIOIO MUPOBYIO uctopmio. B 3amagHoit Epore
M3BECTHBI CIydad yIOMUHAHUS O HEJJOBOJBCTBAaX BhIIIIa-
TaMM TIATPOHATHBIM BOCHHMTATEIsIM yke B 17 B. OnmHako
mo kKoHma 18 B. Hambojee pacmpocTpaHeHHOH (opmoit
yCTpOHcTBa JIeTeH-CUPOT OBUTH IETCKHE A0Ma U IPHUIOTHI.
OTH ydpekAeHHs He IaBalkl AETSAM IOJHOLUECHHBIN XKH3-
HEHHBIH OIBIT W, KPOME TOTO, OTINYAIHCH CTPOTHMHU I10-
psAOKaMU U JKeCTKOW aucuuruinaoi. B 3amagHoit EBpore
B Havaje 19 B. BO3HUKAIOT pa3IMYHbIC ABIDKEHUS, OpHUEH-
THPOBaHHBIE HAa pe(OPMUPOBAHHUE CUCTEMBI IETCKHUX JO-
MOB ¥ CO37aHHE HanOojee I'yMaHHBIX YCIIOBHH KM3HH U
BOCITUTAHMS JIeTe-cupoT — B cembe [1 ¢. 108].

[TaTpoHaTHOE BOCIUTaHKE 32 PyOEKOM MPOIUIO JITH-
TEJIBHBIA MyTh OT ()OPMBI 3aMernaronieid 3ab0Thl, MpH-
OMDKEHHON I1I0 CBOEW CYIIHOCTH K YCHIHOBJICHHIO, JI0
npodeccroHaNbHOH (OpMBI.
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B XX B., ocobenHo mocie 1940 r., B HEKOTOPBIX
crpanax (Aunrmus, CIIA, Kanana u apyrue) crano pac-
MPOCTPAaHEHHBIM BOCIHTaHHUE NETeH UYXUMH JIIOABMU
(00bryHO ceMeitHbIME TTapamMu). OHH IPUHUMAIH B CEMBIO
JIeTel, ocTaBIIMXCs Oe3 MOTeYeHUsT pOIUTENeH, MoaBepr-
IIMXCSl HACWINIO, OpOIICHHBIX WM W3BATHIX W3 POTHOM
CeMbH M3-3a KPU3HCHON CUTYalnH.

DTOT BUJI NONEUESHUS MOTYYMIT Ha3BaHUe (POCTEPOBCKOE
BOCIIUTaHHE, & CEMbS — ()OCTEPOBCKOU. YCTpPOWCTBO pe-
OcHKa B ()OCTEPOBCKYIO CEMBIO PACCMATPUBATIOCH B Ka4eCT-
BE€ MEpHI 110 3aIUTE €ro NPaB M HOCHIO BPEMEHHBINA Xapak-
Tep. Cembsi obecrieurBaiia yXoJi M BOCIIHTaHHE PEOEHKa,
ObLTa Ha/leNleHa TIOTHOMOYISAMHE JIEHCTBOBAaTh B COOTBETCT-
BUH C «Pa3yMHOI HEOOXOAMMOCTBIO» C LIENBIO 33 IIUTH U
obecniedeHnst ero OnarococTosHuA. MexXIy KpOBHBIMH PO-
JIUTEISIMH (€CTI OHU OBLTH), MECTHBIMH OpPTraHaMU BIIACTH U
(OCTEpOBCKIMH BOCITUTATEIISIMA YETKO pa3rPaHNIUBAIINChH
TTOJTHOMOYHS ¥ OTBETCTBEHHOCTS [2, ¢. 38].

OO0s13aTeIbHBIM SBJISTIOCH TUIAHUPOBAHKE MPOTPAMMEI
oMoy pebeHky. {1 KaXaoro BOCIHTaHHHUKA COCTaB-
JIAJICS HH[[HBH}IyaHLHLIﬁ IJIaH, B KOTOPOM OIIPCACIIAINCH
LeTb TOMOIIH, ACHCTBUS M MEphI, KOTOpbIe HEOOXOIMMO
NpEeANpPUHATb, a TAKKE YCTaHaBJIMBAJIaCb OTBCTCTBCHHOCTH
KOHKPETHBIX JIHI[ 32 WX WCIIOJHEHHUE, OTPEIEISUTICh CPOKU
JOCTH)KCHUS TIOCTaBIICHHBIX 3aqad. COCTaBIICHHIO IUIaHA
TIPEMIIECTBOBAJIO BCECTOPOHHEE OOCIEIOBaHIE, OICHKA
COCTOSTHHA 3[IOPOBBSI peOSHKa U CHTYyalllH B ceMbe. B cooT-
BETCTBUU C TUHAMHKOW TIpOIecca pa3BHUTHA peOeHKa TIPOBO-
JIVJIFCH MOHUTOPHHT ¥ KOPPEKTUPOBKA TUIAHA.

docTepoBcKHe POIUTENN MPOXOIUIH OTOOP COTJIACHO
BBIPAOOTaHHBIM KPUTEPHUSM U CTaHIapTaM, MOATOTOBKY U
o0y4yeHue 1O CHeUUalbHOM MporpaMme, Tak Kak OHHU
JOJI’KHBI OBLIIM 3aHHUMAThLCS KBaJ'II/I(bI/IIlI/IpOBaHHI)IM conu-
aIBHO-TIEIarOTUUECKHM TPY/IOM, KOTOPBIH TpeOyeT orpe-
JieneHHbIX 3HaHui. C HUMU 3aKiovascs I0Tr0BOp, KOTO-
pBIii (huKcHpoBall mpaBa U 00s3aHHOCTH CTOPOH. CeMbIo
KYpUpPOBAJIHU JIBA COIMANBHEIX pabOTHUKA: OJWH — peOeH-
Ka, Ipyroi — B3pocibix. PocTepoBCKON CeMbe BBITLIAYH-
BaJIOCh MMOCOOWE Ha coiepykaHue pebeHka. B 1994 r. B
Bepnune npoxomuna EBpornetickast KoH(pepeHIHs MexXIyHa-
POIHOM opraHm3any (HOCTEPOBCKUX CeMeH, KOTopas TpH-
HsUIa PE30JTIOLINIO, ToAnMcanHyto 750 yyactHukamu u3 34
crpan EBporibl, 0 TOM, 4TO HEOOXOIMMO 3aKOHOAATENIHHO
MpU3HATh TPYJ (POCTEPOBCKUX poAMTENeil COIMaTbHO 3HA-
YHUMBIM U, COOTBETCTBEHHO, TIOJUIEXKAIIMM OILIaTe.

DocTepoBCKOE BOCHUTAHUE B CBOEM pa3BUTUHU MPO-
IIJI0 HECKOJIBKO 3TaroB. Ha mepBoMm 3Tamne riaBHOM 3aja-
4eil OBUIO TIepeMecTUTh KaK MOXHO Ooiblne netell (M B
MaKCHUMaJIbHO KOPOTKHE CPOKH) M3 IUIOXO OCHAIICHHBIX,
Meperpy>KEHHBIX IETCKUX JOMOB.

B 3TOT mepmox OCHOBHOH yIop [enancs Ha CaMBIX
MAJICHBKUX W 3I0POBBIX BOCIUTAHHHUKOB. DocCTepoBCKHe
poautenu Opanu Ha cebs BeCh KOMIUIEKC POIUTEILCKON
3200Thl. KpoBHBIE POANTENH MPAKTHIECKH IMOTHOCTHIO HC-
KITFOYaJIMCh U3 Tporiecca BocruTanus. CorpansHas ciryx0a
TIOMOII HE OKasbiBajla, HO NPUHUMAJI PEHICHHUA U HEC OT-
BETCTBEHHOCTh 3a CyIbOY peOeHKA COIMAaNbHBINA PAOOTHUK.

3amadeil BTOpPOTo 3Tamna ObUIO COKPATUTH KOJIHYECTBO
OKOHYATENBHBIX U3BITHH AETeH U3 CEMbH, YTO Mpe/oia-
rajio MOCTOSSHHYIO paO0Ty ¢ KPOBHBIMH POIHTEISIMHA. B
(OCTEPOBCKHE CEMBU CTalld MOCTYMATh OYCHb 3aIyIICH-
HBIC ¥ TPYJTHBIC JETH, JUI1 BOCIUTAHUS KOTOPBIX HYXKHBI




ObLTH CrIenabHbBIC 3HAHUS M HAaBBIKH. B CBsI3M ¢ 3TUM
MOSIBUITUCH CITY>KOBI MOJTOTOBKH (DOCTEPOBCKUX BOCIIUTA-
TeJIeH K mpeacTosIiei padboTe.

Tperuii 3Tan XapakTepusyercs HadajaoM NOMELIEHUS
B CEMbH JCTCH-MHBAINIOB U OYEHb 3AIYIICHHBIX MOAPO-
CTKOB M3 JAETCKHX IOMOB. BO3HHKIa HEOOXOIMMOCTH B
CHCTEME HeNpephIBHOI MOATOTOBKM BOCHUTATeNeH, B
COLIMAILHOM Pa0OTHUKE, KOTOPBIH OTBedasl ObI 3a MOA-
JICPAKKY CEMbH, B IUCbMEHHBIX COINAIICHUAX U TPYIOBBIX
KOHTpakTax (Toraa BIepBble (POCTEPOBCKHE BOCIIUTATEIIN
CTaJIM NOJIy4YaTh 3apaboOTHYIO IUIATy Hapsy ¢ HocoOuem
Ha peOeHka). OTHOIIEHUsST MEXAY COLUAIbHBIMU padoT-
HHUKaMH, (POCTEPOBCKHMH BOCIHTATEISIMH U KPOBHBIMHU
POIUTEISIMU TIEpEpacTaroT B mapTHepcKue [3, c. 192].

Ha dyerBepTOoM 3Tame NPOMCXOANT OKOHYATEIbHAs
npodeccrnoHanu3anus Tpyaa (POoCTepoBCKHX BOCIIHTATE-
Jel, ¥ OHM CTPEMATCS K Pa3IMdHbIM (POpMaM KOHCOJIH-
Jaly Ha YPOBHE ONPEEICHHBIX KOMaH]I.

[IaTBIi 3Tam cBs3aH C pelIeHueM NPOOJEeMBbl MOA-
JICP’)KKU BBIITYCKHHKA (DOCTEPOBCKOM CEMBU MOCIE OKOH-
YaHHs JIOIyCTUMOT'O CPOKa ero MpeObIBaHuUs Ha Tocynap-
CTBEHHOM noneueHud. IIpu3HaHOo, YTO MOJIOJBIM JIOJIM
HEoOX0ouM OJIM3KUI B3pOCIBIH YeJIOBEK, K KOTOPOMY
MOXHO OOpaTHTBCS 32 MPAKTUYECKUM COHETOM H IICHXO-
JOTUYECKON TOAAEPKKOH. B HEKoTOphIX cTpaHax 3Ta
MHCCHS BO3JIaraeTcsi Ha (pOCTepOBCKUX BOCIHTATEINEH.

Ha mectom sTane permaercs 3aada COXpaHCHUS CBA-
3ell peOeHKa ¢ KPOBHOI ceMbel yCHIIMSIMU (POCTEPOBCKUX
BocnUTaTenel 0e3 M3bATHS peOeHKa M3 POIAHOW CEMBH.
Bo MHOrHX cTpaHax CymecTBYIOT Tak Ha3blBaeMble «(hoc-
TEPOBCKHE CEMBH B ITOMOIIb KPOBHBIM POAUTENAM». DTO
JIOTUYECKOe TPOAOIDKEHHE UCTOPUU pa3BUTHUS (ocTepoB-
CKOM CHCTEeMBI, KOTOpas HalpaBlieHa Ha COXpaHEHHUE ce-
MbH J1g peberka. [5 c. 379].

CoBpeMeHHBIH 3Tan pa3BUTHs TMaTpoHATHOro ((oc-
TEPHOT0) yCTpoiicTBa aeTeil B cTpaHax 3amanHoi EBporisr
n CIJA npeanosaraer paccMOTPEHUE MATPOHATHOTO
BOCIIMTaHMS KakK NpOQeccHio, BKIIOYEHHYIO B CIHCOK
CIEUAIbHOCTEH. DTHM BOIPOCOM 3aHMMAIIUCh TOCYyIap-
CTBEHHbBIC areHTCTBA M HEroCyJapCTBEHHBIE OpraHHM3a-
mn. CrucreMa (OCTEPOBCKOTO BOCIIMTAHUS MPOILIA Pa3-
BUTHE OT OPMEHTALMU HAa YUCTO POAUTEIBCKYIO POIb 10
OCO3HaHMA Ba)XKHOCTH TNpodeccHoHanbsHONH ponu (ocTe-
POBCKOTO BOCTMTATeNs, OT Ilepefadyd JeTed BceM JKe-
JAIONINM, 10 TpU3HaHUs (akTa, 9YTO BOCIHUTAHHE PEOEH-
Ka-CHPOTHI — 3TO 3aj[aya roCyIapCTBEHHOHN BaKHOCTH, YTO
TPYA TaKOro BOCIIUTATENS IOJUIEXHT OLEHKE M OIulare, a
cama paboTa B KadecTBe (HOCTEPOBCKOIO BOCIHTATEIS
JIOJDKHA OCYIIECTBIISTHCS JIFOABMH, 00JIaJafolMMH OIpe-
JeNEHHBIMY 3HAHNUSIMH ¥ HaBBIKAMH.

Hcropuueckn umTenbHas GOCTEpOBCKast OIEKa — 3TO
MOJIETb, B KOTOPOW BIIEPBBIC YTBEPAMICS M Pa3BHUBAJICS
(dhocTepoBCkUii THUTT BOCUTaHUs. Y OexaeHNE, 9TO JeTei
HAJI0 CIlacaTh M3 IECTPYKTUBHBIX CeMeil W MPeIOCTaBUTh
UM JIy4IIFe BO3MOXKHOCTH JJISI Pa3BHUTHS, JIETJIO B OCHOBY
(hOoCTEpOBCKOTO THIIA BOCIIUTAHUS CO 2-H MONOBHUHBI XIX
B. 10 1948 r. C MoMeHTa TOsIBIICHHs AKTa IO MpaBam
neteit (Children Act) B 1948 r. su3HeycTpOHCTBO peOeH-
Ka B (JOCTEPOBCKYIO CEMBIO paccMaTpuBaeTCsl Kak Oornee
NPENOYTHTENBHOE, YeM IOMEIIEHHE B TOCyJapCTBEHHbIE
MHTEPHATHI U JIETCKUE JoMa. B 3ToM JJoKyMeHTe roBopuTcst

TaKke O BaKHOCTU BO3BPAIICHHS PeOCHKAa B KPOBHYIO
CEMBI0, KOTZIa 3TO OBIBAET BO3MOXKHO.

B Bemuko6puranun ¢ 80-x rr. XX Beka B 00mIecT-
BEHHOM MHEHUHM W CPEAN YMHOBHHMKOB, 3aHHUMAIOIINXCS
opraHuzamuell paboTHI IO >KH3HEYCTPOMCTBY HeTell co
CIIO)KHOW CyBOOH, YTBEpAWIOCH MHEHHE, YTO (POCTEPOB-
CKHE CEMbU XOpPOIIM MPEUMYLIECTBEHHO Ul KpaTKo-
CPOYHOTO TIpeOBIBaHUS JETEH, M3BSATHIX U3 KPOBHBIX Ce-
Meii, a mydmei GpopMoil Ui ycTpoiicTBa AeTel sBIseTCs
ycbiHOBIeHue. [locnenHee MHOTMMH paccMaTpUBaeTcs
Kak ITaHales — JISKapCTBO OT BceX OoJie3Heil jerei, HyxX-
JIAIOIUXCS B TIOIIEUCHUH.

Takum o6pazom, MHoroneTHHH orbIT EBponsr 1 CIIIA
mmoKa3bIBaeT 3((HEeKTUBHOCTH MaTpoHaTHOH ceMbu. Comu-
aJIbHBIC TIPOLIECCHI B Pa3HBIX CTPaHAaX BO MHOTOM CXOXH.
B nameit ctpane, kak B EBponie u CIIIA, B cuctemy rocy-
JApCTBECHHON OTICKH MOTMAAAI0T BCE OO0JIee CII0XKHBIE JICTH.
Bonpmee xommaecTBo ceMeil MOKET KBaTH(pHUIINPOBATHCS
Kak HeOnaromosyqHoe. CX0KECTh COIMAIbHBIX MOPTpe-
TOB HEOJIArOMONYYHBIX CeMeH M JeTel, HyKIAIOMUXCs B
TIOMOIIIH, TIOJIOKUTENBHOE BIMsSHHE (POCTEPOBCKUX CeMei
Ha JIeTel MO3BOJIMIIM UCIIOJNBb30BaTh ONBIT (ocTepuHra B
OTEYECTBCHHOM mpakTuke [4, c. 92].
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JUCTAHIIMOHHAS PABOTA 1 U3BMEHEHUE
CYUECTBEHHBIX YCJIOBHUM TPYJA

boosicko 0.0. (BUII)

B nHopmax TpynoBoro xonekca Pecmydmuku benapycs
(manee — TK), perynupyronmx JUCTaHIIMOHHYIO padoTy
(rm. 251, cr. 3071 - 3075) [1;2], HE MPeayCMOTPEHO CIIy-
yasi, KOrja pabOTHHK, BBIMOJIHIIOMUN paboTy Mo OOBIY-
HOMY pPEXHMY, TO €CTh B MeCTe HaXOXKICHUS HaHHUMaTe-
JI51, IEPEBOIUTCS WIIM MOXKET OBITh NEPEBEACH Ha BBINOJI-
HEHHE TPYAOBBIX 0043aHHOCTEH B KauecTBE AUCTAHIIMOH-
HOTO PabOTHHKA, KOTAa padoTa BBIIOJIHITECS OylIeT BHE
MecTa HaXOXK/IeHHUs] HAaHUMATeJIsl.

Hanmo B TO Xe Bpems mojaraTh, YTO TakOW IE€pPEeBOJ
BO3MOJKEH, €CJIH JUIS BBITIOJHEHHS TUCTAaHIMOHHOTO TPY-
Jla IMEIOTCSl Bce HEOOXOANMBIE YCIIOBHS, KOTOPBIE B PaB-
HOH CTENEHW B CHIIy CHEUM(HKH 3TOTO TPyJa JOIKHBI
o0ecrieunTh Kak HAHUMATElb, TaK U PabOTHHK. BMecTe ¢
TEM BO3HHKAET BOIPOC - a OYAET JIN ABISATHCS EPEBO HA
JUCTAaHIIMOHHYI0 paboTy W3MEHEHHEM CYIIEeCTBECHHBIX
ycnoBuid Tpyaa ? Jlymaercs, 9TO TOCKOJIBKY B TPYZOBOM
3aKOHE HE COACPKUTCS HOPM, yKa3BIBAIOMIMX HANPSIMYIO
Ha TO, YTO BBHINOJHEHNE AUCTAHIIMOHHOW pabOTHI Mocpe-
CTBOM NpEIJIOKEHHs HaHUMAaTeleM PaOOTHUKY HepeHTH
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Ha TaKOW PEXUM BBITIOJHEHUS TPYAOBOH (YHKIH, SBIISCT-
Csl N3MEHEHHEM I COOTBETCTBYIOIIEr0 pabOTHHKA Cy-
IIECTBEHHBIX YCIOBHH TpPyJa, TO 3[€Ch HEOOXOAMMO Kak
MIPEACTABISIETCS, IPUHATH 32 OCHOBY MPUMEPHBIH Iepe-
YEeHb CJy4aeB M3MEHEHUs CYIIECTBEHHBIX yCIOBHH Tpyna
paboTHHKY, comepkamuxcs B dacTu BTopoil cr. 32 TK
Pecniy6nuku Benapycs. B cBoto ouepens TpebyeTcs 31ech
HMETh BBUAY, 4TO B 3TOi HopMe naHHoro Konekca ompe-
JeneHo ciuenyromee: «V3MeHEHHEM CYIECTBEHHBIX YC-
JIOBUH TpyJa HpPU3HAETCd H3MEHEHUE CUCTEMBI OILIATHI
TpyAa, pexkuMa pabodero BpeMEHH, BKIIOUYasl YCTaHOBIIE-
HHE WJIM OTMEHY HETOJHOTO pabouero BpeMeHH, H3MEHe-
HHE TapaHTHH, yMCHBIICHHE pa3MEpOB OIUIATHl TPYAa,
MPEATIOKEHUE O 3aKIIOUYCHUH KOHTPAKTa C PaOOTHHKOM,
paboTaronM MO TPYAOBOMY JOTOBOPY, 3aKIIOYEHHOMY
Ha HEONPEIENECHHBIN CPOK, a TakXe APYIHX YCIIOBUH,
YCTaHABIMBAaEMBIX B COOTBETCTBHM C HacTosmM Komexcom.
H3meHeHne mocneaoBaTeNnbHOCTH Yepe10BaHNs paOOTHH-
KOB 0 cMeHaM (ctaTbs 123) He sSBISETCS M3MEHEHUEM
CYIIIECTBEHHBIX YCIOBUIl Tpyna». COOTBETCTBEHHO, €CIH
XOTs OBl OJJH U3 YKa3aHHBIX B IPUMEPHOM IIEpPEYHE CITy-
yaeB, Oy/IeT MOJXOJWTh I0J] U3MEHEHHE CYIIECTBEHHBIX
YCIIOBUH TPyAa, TO NOJKEH MPUMEHAThCS MOPAIO0K, yCTa-
HoBNeHHBIH B cT. 32 TK, rame 3akperieHbl mpaBuiia o0
N3MEHEHHN pabOTHHKAaM CYIIECTBEHHBIX YCIIOBHH Tpyza,
HO caM cOOCTBEHHO IIepeBO]] Ha JUCTAHIMOHHYIO padorTy,
0e3 HalIM4us 3TUX CIy4aeB M3MECHEHHEM CYIIECTBEHHBIX
YCIIOBUH TpyZa, ABIATHCS HE OyIeT, Tak Kak B 3aKOHE Ha
3TO HE COJICPIKUTCS YKa3aHHUS.

Bwmecrte ¢ Tem, eciau BeleTcs peub o NMepexoie Ha AucC-
TAHIIMOHHYIO paboTy C M3MEHEHHMEM CYIIECTBEHHBIX YC-
JIOBUH Tpyna, TO B YBEJIOMJICHUH, HANPaBIIEMOM MWIIH
Bpy4aeMOM pabOTHHKY MOXXHO 3alMcaTh, B YacTHOCTH,
YTO M3MEHEHHE CYIIECTBEHHBIX YCJIOBHH Tpyna mpeny-
CMaTpHBaceT, HampuMep, W3MEHEHHE peXHMa pabodero
BpPEMEHH (3TOT PEXHUM COOTBETCTBEHHO JOJDKEH OBITh
oTIpeJieieH B MMHCbMEHHOM YBEJOMJICHHH, apECOBAaHHOM
pabOTHHKY), B CBSI3U C NEPEX0JIOM PaOOTHUKA Ha BBITIOJ-
HEHHe JUCTAaHIIMOHHOM paboTHI cormacHo HopMam rir. 251
(ct. 3071 - ct. 3075) TK Pecnyommku bemapycs, npu
MIPOJIOJDKEHNN pabOTHUKOM TPYIOBOH IEATEILHOCTH 110
TOH ke KBanuduKauu (HEOOXOINMMO ee yKa3aTh), JOJIK-
HOCTH ciyxamiero (nmpodeccun padbodero) (Tpedyercst ux
KOHKPETH3HUPOBaTh B YBEJOMJICHHH), KOTOPBIC ONpPEIEIEHbI
B TPYZIOBOM J0roBope (KoHTpakte) [3, c. 11].

Tem He MeHee, HaJJ0 YYUTHIBAaTh, YTO B MHCHMEHHOM
YBEJIOMJIEHHH O TIepexojie ¢ OOBIYHOrO pekuMa paboThI
Ha BBINOJIHEHHWE IMCTAHIMOHHOTO TpyJa HEoOX0oAuMo
000CHOBATh B COOTBETCTBUU C YacThi0 mepBoii cT. 32 TK
HaJlMYhe IPOM3BOJCTBEHHBIX, OPraHWU3allMOHHBIX WIIN
SKOHOMHYECKHX TPHYMH, SBISIONIMXCS IOBOJOM IS
N3MEHEHHs] pa0OTHUKY CYIIECTBEHHBIX YCIOBHH TPY/a.

B paBHO#l cTeneHM HaHHMMATENlb MOYKET OCYIIECTBUTH
1 Tak Ha3bIBa€MBIA OOpaTHBIM MyTh, KOTZA PAaOOTHHKY,
BBITIONTHSAIONIEMY THUCTAHIIMOHHYIO PaboTy OynmeT mpen-
JIOKEHO TIEPEUTH Ha BBIOJHEHHE pPaOOTHI B MECTE HAXO-
KJIEHUsI HaHUMATels. A cleloBaTelnbHO, B TOM XK€ IO-
psiAKe, KOTOPBIHA OIpeeNieH MK Mepexo/ie Ha TUCTAHIU-
OHHYIO pa0OTy M NpH HAIMYWM ClydaeB (ciydas) U3Me-
HEHMs CYLIECTBEHHBIX YCIOBMH TpyJaa, HaHHMAaTellb
BIIpaBe CAENaTh MPEAJIOKEHHE PAOOTHUKY O IPOJOIDKE-
HUHM UM PabOTHI MO TOW K€ KBUIM(PHUKALUH, JODKHOCTH
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ciyxartero (mpodeccuu pabodero), KOTOPHIE OmMpesere-
HBl B TPYZOBOM JOTOBOPE, B CBA3HM C W3MCHUBIIUMHCS
CYIIECTBEHHBIMHU YCIOBUSAMH TPYZa.

B 10 x¢ Bpems, BO BHUMaHHE HEOOXOIMMO HMPHUHATH
npeanucasne, cOpMyIHPOBAaHHOE B YacTH YETBEPTOH
ct. 32 TK, cormacao xotopomy «llpu oTkaze paboTHMKa
OT IIPOJOJDKEHHUST PadOTHI C U3MEHUBIIMMUCS CYIECTBEH-
HBIMU YCJIOBUSIMH TpyJa TPYIOBOH TOroBOp MpeKpalnaeT-
Cs MO MYHKTy 5 yacTW BTOpO#l cTraThu 35 HacTosAIIEro
Konekcay.
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HUHTEJIEKTYAJIBHASL COBCTBEHHOCTD
KAK OBBEKT HACJIEJOBAHHBIX
IPABOOTHOIIEHMM B I'PAKIAHCKOM
ITPABE

Bopooko H.II. (BUII)

OmuH U3 crmocoO0B BOBICUYCHUS OOBEKTOB MHTEIUICK-
TyanbHOU cobcTBeHHOCTH (nanee-OMC) B rpaxkiaHckue
MPAaBOOTHOIICHUS —TEPEX0/ HCKIIOUUTEIbHBIX MpPaB Ha
9TH 00BeKTHl 1Mo HacneacTBy. Ilockomsky OMC u mpaBa
Ha HUX HMMEIOT ONpEAETICHHYI0 CHeun(puKy IO cpaBHe-
HUIO ¢ 00BEKTaMH BEIIHBIX IPaB, TO HEOOXOIMMO BBIZC-
JUTHh U 0COOEHHOCTH MX HAcJeIOBaHUA. Pe3ynpTaTsl nH-
JTUBHUTyaTU3aIAN TPSANPUATHN U UX TPOIYKIMH 110 CBO-
el IpaBOBOH MPHUPOJEC HEMAaTEPHUANEHBI M TIEPEXOIUT IO
HACIIEJICTBY HE MOTYT. B cocTaB MMyIIecTBEHHOI Macchl
MOTYT BXOJIWTH JIMIIh UMYIICCTBCHHBIC IpaBa Ha HX WC-
MOJIb30BaHUE THOO MaTepHATbHBIC HOCHTEIH.

CrnenyeTr OTMETHTH, YTO HE BCE IpaBa MOTYT IEPEXo-
JUTHh IO HAcJIeACTBY. Tak, HEHMYIIECTBEHHBIC IIpaBa,
HEpa3pBIBHO CBSA3aHHBIE C JIMYHOCTHIO aBTOpa, HE Tepe-
XoAAT 1o Hacnencty. [IpaBo aBTOpCTBa, IMpaBa HAa UMS U
JIPyTHE HACICIHUKH MOTYT JIMIIb 3alUInaTh. MoOryT me-
PEXOIUTh MO HACIEACTBY HCKIIIOYUTEIbHBIE HMYIIECT-
BEHHBIE IIPaBa aBTOpa.

HacrmenHukyn mnpuoOpeTaroT 1O HACIEACTBY Kak
0(OpPMIICHHOE HCKIFOYUTENIFHOE MPaBO, TaK U IPaBO IO-
JIaTh 3asBKY ¥ 0()OpPMHUTH MaHHOE mpaBo. Hampumep, npa-
BO Ha WCIIOJNB30BaHHUE W300peTeHUs (Ipyroro oObeKTa
MPOMBIIICHHOW COOCTBEHHOCTH) IPaBO HAa BO3HAIPAXK-
JICHHWEe, TMPaBO HAa YCTYIKY MATCHTHBIX IPaB W BbIIAYY
JIMIIEH3WH Ha 3allaT€HTOBAaHHBIX 00BEKTOB. HacmeaHuk
MOJKET YCTYIHTH IPABO MOAa4YH 3asiBKH IPYrOMY JIAILY.

IIpaBa Ha M300peTeHNe U ApYrHe OOBEKTHI MATCHTHOTO
MpaBa, B OTJIMYKE OT aBTOPCKHX TPaB, TPEOYIOT 00s3aTELHOM




rOCyllapCTBEHHOW peructpauvu. Jjis BO3HUKHOBEHUS
COOTBETCTBYIOIINX TPaB HACIECIHUK MOJDKCH MOAATh 3a-
ABJICHHE MTATEHTHBIN OPraH ¢ TpeOOBaHUEM O IPOBEACHUN
TOCYAapCTBEHHON PETUCTPAIHH.

B cootBercTBUM co cTatbeit 42 3akoHa PecmyOmuku
Benapycp “O6 aBTOpCKOM IpaBe W CMEXHBIX IIpaBaxX “Uc-
KIIFOUUTEJIbHOE NPAaBO Ha OOBEKT aBTOPCKOIO IpaBa WU
CMEXKHBIX NIPaB MEPEXOJUT 10 HACJIEACTBY UM B MOPSAIKE
WHOTO MPaBOIIPEEMCTBa.

HopMel 0 HaciaeqoBaHUU MMYIIECTBA IPUMEHSIOTCS K
umymectBeHHbIM npaBam Ha OMC. CormacHo cTatbu
1033 I'paxnanckoro Kogekca Pecnybnnku benapych B
COCTaB HACJIEACTBA BXOAAT BCE NpaBa W OO0S3aHHOCTH,
NpUHAJICKABIINE HACIEIOAATENI0 HA MOMEHT OTKPBITHS
HAcJIE/CTBA, CYNIECTBOBAaHUE KOTOPBIX HE MPEKPAIacTCs
€ro CMEpTHIO.

He BxomsaT B cocTaB HacieAcTBa IpaBa M OOS3aHHO-
CTH, HEPa3phIBHO- CBSI3aHHBIC C JIMYHOCTHIO HACIEIOAa-
TeJsl, TMYHbIE HEUMYILECTBEHHBIE TIpaBa U Jpyrue Hema-
TepuajbHbIe OJyara, MpHUHAJUISKAIINE HACIEI0IATeNo,
MOTYT OCYLIECTBIATHCS U 3aAIIMIIATHCA HACIEIHUKAMHU.
Ilo HacnmencTBY MOTYT NMEpeXOANUTh UMYIIECTBEHHBIE IpaBa
Ha pe3ynbTaThl MHTEIUIEKTyaJbHON NEesTeIbHOCTH, HOCS-
Mye KaK WCKIIIOYNTEIBbHBIH, TaK M HEHCKIIOUUTEIbHBINA
XapakTep, JMYHbIE HEHMYIIECTBEHHBIE IIpaBa aBTOPA, B
TOM 4HCIIC TIpaBa Ha 0OHapOJOBaHME, IO HACIEICTBY HE
MEePEXOIIT.

Oco0OeHHOCTH HACJIeIOBAHUS TIPaB HA PE3yIbTaThl MH-
TEIUIEKTYaJIbHOH IEATEIBHOCTH MOJKHO OIPEIEIHUTh HC-
X0l U3 aHalM3a JEHUCTBYIOLIErO 3aKOHOJATENbCTBA. B
OTIIMYHE OT NpaB HAa MaTepuanbHble 00BEKTHI, CPOK Jeii-
CTBHMsI MpaB HacleIHUKOB orpaHmdeH. Cpokx neicTBus
naTeHTa Ha M300peTeHue, MOJE3HYI0 MOJENb, MPOMBILI-
JICHHBII 00pa3el UCYHMCIAETCS UCXOIs M3 TpeOOBaHHMN
ctateu 1002 I'paxxmanckoro Konekca Pecry6nuku bena-
PYCh Pa3HBIMH MIEPHOTAMH.

B oranume oT MMyIIECTBEHHBIX NPaB, MPaBO HACHEN-
HHUKOB OCYIIECTBIISITH OXPaHy JIMUHBIX HEHMYIIECTBEH-
HBIX TIpaB, HE TepeJaBaeMbIX MO HACIEICTBY, AEHCTBYeT
6eccpouno. Hacnenaukamu MOTYT OBITH JIMIA, TTOJYYHB-
IIMe HACJIEJICTBO 110 3aKOHY WIIH 3aBEIIaHHMIO.

B otHomeHnm mpaB Ha OOBEKTHI NPOMBIIUICHHON
COOCTBEHHOCTH B KauecTBe (paKTHUECKHX ACHCTBHUH, CBH-
JIETEIbCTBYIOINX O BCTYIUICHHM B IIpaBa HaclleOBaHMA,
MOJKHO CUMTATh MOAA4y 3asABJICHUS B NMATCHTHBIA OpraH ,
3aKJIIOYCHNE TPEABAPUTEIBHBIX JOIOBOPOB C KOHTpAareH-
TaMH O Iepejiayue Mpas MO JIMIEH3NOHHOMY JO0TOBOPY WIN
JIOTOBOpPY 00 YCTYIIKE IaTeHTa.

Ecnu HacnencTBo BKIIOUAeT B ceOsl HE TOJIBKO IpaBa
Ha OUC, HO U Apyroe UMYyIIECTBO, TO B COOTBETCTBUH C
NPUHIUIIOM YHHBEPCAITBHOCTH HACJIEICTBEHHOTO MPABO-
NPUEMCTBA BCTYIUICHHE HACJEHUKA B (haKTUUECKOE BIIajie-
HUE KakoW- JINOO YacThl0 MMyIIecTBa OyneT O3Ha4aTh
NpUHATHE UM U 3THX mpaB. CoBepmieHHe IEHCTBUI 1O
YIIPaBJICHUIO MaTepPHATIGHBIMUA OOBEKTaMU OYJIET CBHICTEIIhb-
CTBOBATH O BCTYIUICHHH B IpaBa Hacienosanus 1 OVIC.

IIpaBa Ha OMIC BXOAAT B COCTaB MMYIIECTBA M IpHU
ompezeneHny o0s3aTenbHONM Moy, [IproOpeTast UCKITIO-
yurensHble mpaBa Ha OVIC, HaclieHUK MOET HE UMETh
BO3MOKHOCTH (PAKTHUECKH PEATU30BATH UX.

Jln1s1 3TOTO HACIETHUK JOJDKEH OBITH 3apErHCTPHUPOBAH
B KQUECTBE MPEANIPUHUMATENS U UMETh COOTBETCTBYIOIIYIO

munieH3uto. Hampumep, npuoOpeTas mpaBa Ha TOBApPHBIN
3HAK,

HacJEJHHUK, KOTOPBIH HE SBISIETCS MpEeANpUHUMATe-
JIEM, HE CMOJET €TI0 HCIOIb30BaTh.

ITo HacmeACTBY MOET MEPEXOANUTH UMYILECTBO, KO-
TOpoe TpeOyeT IMOCTOSTHHOTO YIpaBJieHUs (TIpeArpHsiTHE,
JI0JIsL B yCTaBOM (POHJE XO3SHCTBEHHOTO OOLIECTBA WIIU
TOBapUILECTBA, LIEHHbIE OyMary, UCKIIOYUTENbHbIE ITpaBa
u 1.11.). Ecnin B cocTaBe HaciieicTBa MMEETCsl TAKOE UMY-
1ecTBa, TpeOyroliee He TONBKO OXpaHbl, HO M yIpaBJe-
HUSI, HOTapUyC B COOTBETCTBHHM O cTaTtheit 909 I'paxnan-
ckoro Konekca PecnyOnuku benapyces B kauecTBe BBEpH-
TeJIsl 3aKJIF0YAET JOTOBOP JOBEPUTEIHCKOTO YHPABICHUS
9THM HMYIIECTBOM.

Oco0bIit 00BEKT TPAKIAHCKUX MIPAB — IPEATIPHATHS, B
COCTaB KOTOPBIX MOTYT BXomuTh mpaBa Ha OUC. Ot
IIpaBa MOTYT HOCUTH KaK MCKIIOYUTENbHBIN, TaK U HEHC-
KIIFOUUTENBHBIN XapakTep, HalpuUMep, [IPaBO Ha HCIOIb-
30BaHUE N300PETEeHUs], OIyYeHHOE Ha OCHOBAaHMU HEHUC-
KJIFOUUTENBHON JuIeH3ud. OIHOBPEMEHHO C IpEIIpH-
ATUEM JOJDKHBI TIEPEXOJUTH M IMpaBa Ha €ro CpeacrTBa
HHIUBUAyanu3auy, a takke apyrue OUC. Perucrparus
IIpaB Ha 3TH OOBEKTHI CBsI3aHa C CYOBEKTOM, a HE C UMY-
IIECTBEHHBIM KOMIUIEKCOM, KOTOPBIM SIBJISICTCS TIPEITIPH-
stue. [Ipu nepexone npennpusThs 10 HACIEACTBY HEOO-
XOUMO OTAENBHO 0()OPMIIAT MEPEX0]] MPaB Ha CPENICTBA
uHpuBuAyanusanuu u gpyrue OUC.
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T'OCYJAPCTBEHHAS 3AILIATA IIPAB
NOTPEBUTEJIEN

Bpunée H.B. (M® BHII)

Ecnu 3akoH ycTaHaBnIMBaeT MpaBa MOTpeOUTENEH, TO
TOCYapCTBO 00sI3aHO 3aIIUIIATh UX.

CrekTp CpeacTB 3alluThl TOTpeduTese HeoObIYaitHO
OIMPOK W HAIIPaBIICH NPOTHUB MOIICHHUYECTBA, HapyIle-
HUS TIPAaBHUJI TOPTOBIH, IPEIOCTABICHHS YCIYT, TOPTOBIH
HEKAa4YeCTBECHHBIMH TOBAPAMH, JIOKHON PEKIaMBl U T. 1.

[HoTpeOHOCTH HaceNeHHUS B Pa3IMYHBIX TOBapaxX M yc-
nmyrax 00eCTeYMBAOT TOPTOBJIS, MPOU3BOAUTEINH, HCIIOJ-
HUTETH paboT W ycuyr. Ho B yCIOBHSIX HeCTaOMIBHOU
prHO‘-IHOﬁ SKOHOMHKH OHH YaCTO IBITAKOTCA HaBA3aThb
NOTPEOUTEISIM OJIArOTPUATHBIC YCIOBHS JJIS IPHOOpETe-
HUSI TOBApOB H ycayr. Oco0yr 00eClOKOSHHOCTh BhI3bI-
BacT TOT q)aKT, YTO 3HAYUTCIIbHAA 4YaCTb TOBAPOB MMECT
HHU3KO€ Ka4yeCTBO, a MHOTIA JIaXKe OlacHa IUis 30POBbs
YenoBeKa.

Bot mouemy Kaaplii HOTpeOUTENh HYXAAeTCS B TO-
CYJapCTBEHHOW mojiepxkke. ['0cynapcTBO Ha 3aKOHHBIX
OCHOBAaHHUSAX OTCTaWBACT IpaBa MOTPEOUTENCH, 3aCTaBIsAs
MPOU3BOMUTENCH  MPOM3BOJUTE  JTOOPOKAYECTBEHHYIO
npoaykiuio. Takoe 3aKOHOMATENBECTBO PETyIUPYET OT-
HOIICHHS C YYaCTHEM TOTpeOHTeNeH, ONpenesieT mpaBa
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MOTpeOuTENeH U MEXaHU3M WX pealn3aluy. BKitodaeT B
ceOst caeayIomue HOpMaTHBHBIE IPABOBBIE AKTHI:

— Koncruryuns Pecny6nuku benmapycs — cormacHo
cratbsaMm 24, 36, 41, 43, 45, 46, 49 rpaxnaHe IMEIOT TIpa-
BO Ha JXW3HB, OOBEIUHEHNE B OOIIECTBEHHBIC OpraHM3a-
IINH, OTIBIX, OXpaHy 3/IOPOBBs, OJATONPHUSATHYIO OKpY-
KAIOIIyI0 cpery, o0pa3oBaHHE W T.X.; IPH HAPYIICHUU
9THX MPaB KAXKIBIH IPaXXKJaHUH MOXET 0OPAaTUTHCS B CYZ;

— Konexc Pecrry6mmku bemapycs 06 anMUHHCTpaTHB-
HBIX IpaBOHapymeHusx — crtarbu 12.16, 12.17, 12.18,
12.19 u np. ompenensroT aAMUHUCTPATUBHYIO OTBETCT-
BEHHOCTh 3a HapylleHHe NpaBHJI TOPrOBIM U OKa3aHUA
YCIYr HACENICHHI0, OOMaH MOTpeOuTeneli, HapylicHHe
MOpsAKa TpHEMa JEHEXHBIX CPEICTB IpU peaau3aluu
TOBapoB (paboT, yCIIyr) 3a HAINYHBIN pacyer u T.1. ;

— YronoHbIH Kozieke Pecrryomku benapychk — cratest 257,

I'paxxnanckuit koneke Pecryonuku benapych — riaBbl
30,37,39,58 u mp.;

— 3akon Pecny0Onuku benapyck ot 9 stBaps 2002 r.
«O 3ammTe mpaB MOTPEOUTEICH.

locynapcTBeHHas 3ammra mpaB moTpeduTenei — 3To
JIOBOJIBHO INHMPOKasl ITpaBOBas KaTETOpHs, NpHU3BaHHAsS
00ecIieunTh CTPOroe W HEYKIOHHOE HCIIOJIHEHHE 3aKOHa
U TIOJ[3aKOHHBIX aKTOB, & TAKXK€ COOIOJICHNE NUCIUILIH-
HBI HE TOJIBKO IOPUANYECKUMH JHLAMH Pa3IMuHbIX (Gopm
COOCTBEHHOCTH, HO M OOIIECTBEHHLIMU OO0BEIUHEHUSIMU
U TpaKAaHaAMH.

OueHka o0LIel cUTyalM C 3aIUTON MpaB MOTpeOu-
Teneld B pecnyOiMKe MO3BOJSAET CAENaTh BBIBOA O TOM,
4TO0 OEJOPYCCKHH IMOTPEOUTENh MPAKTUYECKH HE 3allu-
II€H, BBIHYXXJCH CaMOCTOSITEIbHO OOpPOTHCS CO CTHXHEH
3apOXKIAIOIIEroCs U HE BIIOJIHE IMBHIM30BAaHHOTO PHIHKA.
PaccmaTpuBas u u3y4asi MUPOBOH OIIBIT, MOXHO CAENATh
BEIBOJI, YTO Hamboiee 3PPEeKTUBHBIM CIIOCOOOM PEIICHHS
MHOTHX IpoOJIeM B AaHHOW 00NacTH SBIAETCS CO3JaHHE
U pa3BUTHE CHUCTEMBI TOCYIApCTBEHHOW 3aIlUTHI IIpaB
notpebuTesei [2, c. 45-46].

Takxe HEOOXOAUMOCTh CO3JaHMSI U Pa3BUTHS B pec-
myONHMKe CHCTEMBI T'OCYJapCTBEHHOM 3alMTHI IpaB Io-
Tpebureneii BeitekaeT u3 Koncrurynuun PecnyOnuku be-
nmapyck. Cratest 1 Konctutymun PecnyOnuku benmapychb
3akperuiseT, urto PecryOnmuka bemapych siBnseTcs coru-
AJBHBIM TPaBOBBIM T'OCYIAapCTBOM; B cTaThe 2 KoHCcTHTY-
IINH «4EJIOBEK SIBJISIETCS BhICIIEH IIEHHOCTHIO 00IecTBa 1
rocyapcTBa»; OOecliedeHHe MpaB M CBOOOJA TpakaaH
BBICIIIAS [1€JIb TOCYJapCTBA.

Cucrema rocyJapcTBEHHOM 3alUTHI TIPaB MOTpeOHTE-
Jiel pecnyONMKN MpencTaBisieT co00il KOMIUIEKC MpaBo-
BBIX, OPTaHM3AIMOHHBIX M COIMANbHO-3KOHOMHYECKUX
Mep, TapaHTUPYEMBIX FOCYJapCTBOM, KOTOpbIE 00ecHeyu-
BAaIOT 3aILUTY 30POBbs, PaB U SKOHOMUYECKHUX HHTEpe-
COB HaceJIeHHs ITPU MPUOOPETEHNH TOBAPOB U YCIYT.

Jnst co3nanus u pa3suths 3pPEeKTHBHON CHCTEMBI T'0-
CyJapCTBEHHOW 3alllUTHI NPaB MOTpeOHTENe He0OX0anM
COLMAIBHO-?)KOHOMHYECKHH MOHUTOPUHI IIPOOJIEMBI, B
X0l KOTOPOT'O IOJKHBI PEeIIaThCs CIEAYIOIINE 3a1a41:

— HCCIEIOBaHME COCTOSHUS HOPMAaTHBHO-TIPaBOBOU
0a3bl TOCY/apCTBEHHOH 3alMTHI NpaB HOTpeOuTENeH B
pecrryOnuke U pa3paboTKa IpeIoKEeHUH 10 ee coBep-
HIEHCTBOBAHUIO;
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— un3ydeHue OI(PQPEKTHBHOCTH OpPraHU3aLMOHHBIX
CTPYKTYp, 3allMIIAIONIMX [PaBa MoTpeOuTeNnei (IIpaBUTEIIb-
CTBO Ha Pa3JIMYHBIX YPOBHAX M TOTPEOUTEIHLCKUE OOIIEeCT-
Ba), ¥ pa3paboTKa MPEIUTOKEHIHN 10 MX YITyUIICHHUIO;

— H3y4YeHHE CYIIECTBYIOIIEH CHCTEMBbl KOOPAMHALMU
B3aMMOJICHCTBHS TOCYAAPCTBEHHBIX OPTaHOB M OOIIECTBEH-
HBIX OpTraHM3alyi, 3alIMINAONINX TpaBa MOTpeOuTeNnel, 1
pa3paboTKa MPEATIOKEHHI TI0 CO3IAaHUIO U COBEPIICHCTBO-
BAHHIO MEXaHM3Ma KOOPANHAIINY UX B3aUMOACHCTBUS;

— m3ydeHue 3()(HEKTUBHOCTH CYIISCTBYIOUICH CHCTe-
MBI HH(OPMUPOBAHUS U IIPOCBEIICHHUA HACEICHUS O 3a-
IIMTE UX TpaB Kak MoTpeduTenell u paspaboTKa Mpezio-
JKCHUH TI0 ee COBEPIIIEHCTBOBAHMUIO;

Kpome Toro, camoctosTensHOU oOIIel 3amaueit ais
HayKH sIBJISIETCS] pa3paboTka M MOCTOSHHOE COBEPLICHCT-
BOBaHHE HEOOXOIMMOro Hay4HO-METOJMYECKOro odecre-
YeHHs IIpoliecca CO3JaHUsi M Pa3BUTHS B peciryOIinKe
CHCTEMBI TOCYIapPCTBEHHOH 3aIlUTHI IIpaB MOTpeOHuTeIeH
[2, c. 46-48].

OxapakTepu30BaTh COCTOSHHSA  OpPraHU3aIMOHHOMN
CTPYKTYpBI TOCYJapCTBEHHOW 3aIWTHI NpaB MOTpeOuTe-
JIeld MOXKHO CIIETYIOIINM 00pa3oM.

[IpaBa moTpebureneil OXpaHsAIOTCA TOCYAapCTBEHHBI-
MU OpraHaMH, Ha KOTOpBIE BO3JI0KEHa OTBETCTBEHHOCTH
0 KOHTPOJIFO 32 COXPAaHHOCTHIO TOBApOB (paboT, ycayr),
coOJII0/IeHNEM 3aKOHOJATENILCTBA O 3AlUTE IPaB IOTpe-
Ourteneil W KOTOPHIM IPEAOCTABICHO IPaBO IpeceKaTh
MpaBOHAPYIICHUA U NIPUMCHATH CAHKIIMU K HAPYIIUTCIIAM
3a HECOOJI0/ICHHE 3aKOHOATENILCTBA O 3aIIUTE TIPaB I0-
Tpebuteneil. B cooTBeTcTBHM C 3aKOHOJATENHCTBOM Pec-
nyomukn berapych NmpakTHUecKH Bce MHHHCTEPCTBA U
JpyTHE IEHTpalbHbIE TOCYJapCTBEHHBIE OPraHbl, MECT-
HBIC MCIIOJHUTENbHBIC OPraHbl B TOH MM WHON CTEIEHH
CBsI3aHBI C 3aIUTOH MpaB motpedureneii [1, c. 76].

Ha ceroans 3axkon Pecnyonuku benapycs «O 3ammure
IIpaB TOTpedUTeNei» OCTaeTcs, 0 MHEHHIO IOPHCTOB,
HanOoJiee HapyIIaeMbIM U3 BCEX JIEHCTBYIOIIUX 3aKOHOB.
[MpakTHka nokasana, yTo Oosee ciaboi B IPaBOBOM ILIa-
HE CTOPOHOH B MOTPEOUTENHCKUX OTHOIICHUSAX SIBISIETCS
rpakAaHUH-TIOTpeOnTeNs. Beeobmass mpaBoBast Gesrpa-
MOTHOCTB, KaK NpeANpuHUMAaTeNeH, Tak U MoTpeduTeneH,
MOPOXKIAET Maccy MHpoOJieM B NPaBONPUMEHHUTEIHLHOMN
MPAKTHKE W JIOKA3bIBAeT, YTO 0€3 y4acTHsl roCyaapCcTBEH-
HBIX OPraHOB, HA/ICIIEHHBIX BIACTHBIMU ITOJHOMOYMSIMH,
3aIInTa MpaB NoTpeduTenel u B 0COOEHHOCTH NpoduIak-
THKa NpaBOHApPYUIEHHH B 3TOM obnactu KpaiiHe Hedd-
(bexTuBHa.

MOo03KHO peKOMEHA0BATh FOCYIapCTBEHHBIM OpIaHaM U
0O0IIECTBEHHBIM OOBEAMHEHUSAM TOTPEOUTENEH B3aUMO-
JIEHCTBOBATh B IIPOBEICHUU COIVIACOBAHHOMU IIOJIMTUKU B
00JacTH 3alIUTHI MpaB MOTpeOHTeNeH, pa3BUTHH U YT-
JyOJICHUH MHOTOCTOPOHHETO MapTHEPCTBA M COTPYIHH-
YeCTBa IOCYIapCTBEHHOH 1 0OIIECTBEHHOH 3aIHTHI.
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KOHCTPYKIUA JOT'OBOPA CTPAXOBAHUA
I'PY30B C TOYKHU 3PEHUS PEAJIBHOCTH
JINBO KOHCEHCYAJIBHOCTH

bycen A. A. (M® BUII)

OTHeceHHe JOTOBOpa CTPAaxOBaHUS IPY30B K peallb-
HOMY JIOTOBOpPY Ha 3aKOHOJATEIbHOM YPOBHE OCHOBAHO
Ha cT. 847 I'K. CornacHo 3Toil HOpME MpPU3HAHHE JIOTO-
BOpa 3aK/IIOUCHHBIM OCYIIECTBIAETCS MOCie Meperadyu
JeHexHbIX cpenctB. Kpome Toro, Ta xxe Hopma I'K cBs-
3BIBACT BO3MOXKHOCTb €r0 BCTYIUICHUS B CHUIIy HE TOJBKO
C YIIJIaTOH CTPaxOBOTO B3HOCA (CTPaxOBOH IMpeMHH), HO U
C MHBIMH O0CTOSTEIbCTBAMH, KOTOPBIE MOTYT OBITH IIpe-
IYCMOTPEHBl B 3aKOHOJATENIGHBIX aKTaX WM IIpaBHIIaX
CTpaxOBaHMsA, YTBEP)KICHHBIX CTPaXOBIIUKOM JIHOO 00B-
eWHCHNEM CTPAaXOBIIMKOB W YBEJAOMIICHHBIX OpTraHy,
OCYILECTBIIIONIEMY TOCYJapCTBEHHBIM HaI30p 3a CTpa-
XOBOH JesTeNbHOCThI0. B nanHoMm ciyuae u3 ct. 847 ['K
BBITEKAET, YTO MOMEHT 3aKJIIOUEHHs JOrOoBOpa CTpaxoBa-
HUSI MOKET He COBIaIaTh C MOMEHTOM BCTYIUICHHS €T0 B
cury. CnenoBatensHo, kak otmevaet Lpipycs U.B., xon-
CTPYKIMSA, IPH KOTOPOIl «JOT0OBOP 3aKIIOYEH, HO He Jeil-
CTBYET», HE OTBEYACT OOIINM IPHUHITUIIAM JOTOBOPHOTO
npasa» [1, c 114].

Psin aBTopoB (Ceprees A.IL., Toxcroit FO.K., Bparun-
ckuit M.U., KomeumkoBa H.M., A6xymnaesa H.H., Axu-
meBa ['.P., XoxmoB C.U., Paccomosa T.M. u ap.) monara-
FOT, 9TO JIOTOBOP CTPaxOBaHUS SBISAETCS PEajbHBIM, TaK
KaKk 3Ta MOJEIb COOTBETCTBYET 3KOHOMHUYECKOW CyTH
ctpaxoBanus. J[pyrue (Porenscon FO.b., KyapsBues
H.B., XynsxkoB A.W.) cuuraloT ero KOHCEHCYaJIbHBIM.
Wnble yuensle (Hampumep, OpuamBumwiu H.JI. u np.)
MPEIOoNaraimT, YTO JJOTOBOP CTPAaXOBaHMA MPEICTaBISIET
JUI Tpa’KAaHCKOTO MpaBa MCKIIOUEHHE U U1 HEro BBe-
JIeHa oco0ast KOHCTPYKIWSI, KOTOPOW HET HH U KaKOTO
JIPYroro BHIa IOTOBOpa — 3aKIFOYCHHBIN, HO HE JCHCT-
Bytomuit gorosop [1, c. 114; 2, c. 65]. Kak BuznHO, OTHO-
CUTETIHFHO JaHHOTO MPHU3HAKa B HayKe TPaXKITaHCKOTO Ipa-
Ba MIMEIOTCS Pa3HOUYTCHUSI.

O peaslbHOCTH JOTOBOpA CTPaxOBaHUS IPY30B, B da-
ctHoctH, KBerko /[.B. mmiier: «m1oroBop CTpaxOBaHUS
Tpy30B, €CIM B HeM He OyAeT NperycMOTPEHO HHOE,
BCTYIaeT B CHJIy C MOMEHTA YIIIaThl CTPAXxOBOM NMpeMUH
WM TIEPBOTO B3HOCA M IO3TOMY paccMaTpUBaeTcs Kak
peanbHbI oroBop». Ognako Ksetko /[.B. gemaet oro-
BOPKY «...€CITH B HEM HE OYyIeT MpeayCMOTPEHO HHOE. .. »,
YTO TOBOPHUT O BO3MOXKHOCTH 3aKITFOUCHHS KOHCEHCYallb-
HoOro jorosopa [3, c. 71].

[punepxuBasch BO3MOXHOCTH 3aKITIOUYCHUS KOHCCH-
CyaJIbHOIO J0roBOpa cTpaxoBaHus, XynskoB A. U. nu-
IIeT, 9TO «MOXKET HWMETh MECTO OTCPOYCHHAs YyIlIaTa
CTPaxoBOH MPEMHUH, B Pe3ybTAaTe YEro JOTOBOP CTPaxo-
BaHUs (M COOTBETCTBEHHO — JEHCTBHE CTPaxOBOH 3alllv-
TBI) BCTYIIAET B CHJIY €IIIe O YIUIaThl CTPaAXOBOH MPEMHUH.
B pesynprare MOXET BOSHHKHYTH CHUTYAIHs, IIPHU KOTO-
poii cTpaxoBas BbIIJIaTa HPEIMICCTBYET yIUIaTe CTPaxo-
BoM mpemum» [4, c. 39]. Ilpu cTpaxoBaHUHU TPy30B TakKas
CUTyallus BO3MOXKHA MpH 3aKIIOUEHHHM TEeHEePabHOIO
MoJKca MO CTPAXOBAaHUIO IETIOYKH IPY30B C PacCPOUKON
yIIaThl CTPaXOBOTI'O B3HOCA B TEUEHME KAKOTO-TO MEPHUOJA.
B 1o xe Bpems Epmacos C.B., Epmacosa H.b. yreepxnator,

YTO «UIsS AOTOBOpPA CTPAXOBAHUSI MMPU3HAHO HCIOJB30Ba-
HHE KOHCTPYKIMHU, TP KOTOPO# JOTOBOp 3aKJIIOUYEH, HO
He mercTByeT» [5, ¢. 267]. [Ipu cTpaxoBaHUM TPY30B ITO
BO3MOXKHO B CHUTYyalldH, KOTJa OTOBOP CTPaxOBaHUs 3a-
KJIFOUeH ¥ HaYMHAET JIeHCTBOBATh, HAIPHUMED, C MOMEHTA
OTIpaBKH Ipy3a.

[lomBonmss WTOr, MOXEM OTMETHTh, 4YTO JOTOBOP
TPAHCIIOPTHOTO CTPAXOBAaHUS TPY30B IO MOMEHTY €ro
3aKJIIOYCHUS W BO3HUKHOBCHHUS B3aMMHBIX TMpPaB W 00s-
3aHHOCTEH MOXET OBITh PeajbHBIM, KOHCCHCYaIbHBIM U
HE TOJMAaaaTh HU TOJ OJHY M3 3TUX KAaTEropuii, TO €CTh
OBITh 3aKIIFOYCHHBIM, HO HE JICUCTBYIOIIHM.
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MPEJINPUSTUE KAK UMYIIECTBEHHBII
KOMILIEKC, MICIIOJIb3YEMBbI
JJIS1 OCYINECTBJIEHHUA
HPEJNPUHUMATEJIbCKOM JEATEJIbHOCTH

Banemka T.B. (BHII)

[IpeanpusTie Kak MMYIIECTBEHHBIH KOMIUICKC SIBIISA-
eTcsl HOBBIM HMHCTUTYTOM B OEJOPYCCKOM TPa’kAaHCKOM
3akoHOaTeNbCTBE. C MPUHATHEM M BCTYIUIEHHEM B CHITY
I'paxnpanckoro xonekca Pecnybnuku benapyck ot 7 ne-
kabps 1998 r. Ne 218 — 3 (manee — I'K) [1], mpennpusitue
CTaJI0 PacCMaTPHUBATHCSI KaK UMYIIECTBEHHBIN KOMILIEKC,
UCTIOJIB3YEMBIN JJIS1 OCYLIECTBIICHHS NPEIIpUHIMATENb-
ckoii nestensHOCTH (myHKT 1 cr. 132 T'K), a cienoBa-
TENbHO M KaK 00BEKT IpakaaHCcKoro mpasa, Kpome toro,
B COOTBETCTBUM C yacTbio BTOpod myHkra 1 cr. 130 'K
Pecrrybnmkn benapych npennpusaTie B 1eJIOM Kak HMYIIe-
CTBEHHBII KOMIIEKC IPUPABHEHO K HEABM)KUMBIM BEIIAM.

Bwmecte ¢ tem B I'K nmpeanpusitue onpeneneHo U Kak
CyOBEKT IpaBa, YTO MMEET MECTO B OTHOIICHHH YHHUTap-
HOTO TPeANPHUITHI — PECIyOINKaHCKOT0, KOMMYHAJIBHOTO,
gacTHOTO (§ 4 TimaBsl 4 «FOpumudeckue aumay, ct. 113 — 115)
[2, c. 351].

OnHaKo WCIHOJBb30BaHWE TEPMHUHA «IPEANPUATHE» C
OJTHOI CTOPOHBI KaK MMYIIECTBEHHOTO KOMIUIEKCAa U YHH-
TapHOTO TPEONPHITHS KaKk CyOBEKTa, OTHOCAIIEroCs K
KOMMEPUYECKUM FOPUANYECKHM JHIAM, YYaCTBYIOILETO B
MIPaBOOTHOUIEHUSX, PETYIUPYEMBIX HOPMAMHU TpakIaH-
CKOTO MpaBa, NMPHUBENO K ONPEJIEICHHOMY CMEIIEHHIO I0-
HSTUHA — «IIPEANPUsTHE KaK OOBEKT MpaBa» M «yHUTapHOE
NIpeIpHUATHE KaK CyOBEKT IpaBay», a CJIENOBATENIbHO U K
HEKOTOpOl BHYTpeHHell HecornacoBanHocTd HopMm ['K
Pecniy6muku benmapych, uto TpeOyer ydera npu JalbHEH-
1IEM COBEPILIEHCTBOBAHUM 110JI05keHUM 3TOro Konekca.
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B To xe Bpemsa He 3aTparmBasi yKa3aHHBIC aCIEKTHI,
SIBJIATOIINECS KaK MPABIJIO B OOJBIIEH CTEIEHH MPeAMETOM
PACCMOTPEHHS B Pa3IIMIHBIX ITyOJHMKAIMAX, T/I€ OCBEIIACTCS
MIPaBOBOH CTaTyC MPEINIPUATHS KaK HMYIIECTBEHHOTO KOM-
TUIEKCa WM YHUTAPHOTO TPEITIPUSATHS KaK CyObeKTa IpaBa,
CITelyeT UMETh BBHIY, YTO KaK UMYILIECTBCHHBI KOMIUICKC
U 00BEKT IpaBa, MPEIIPUATHE UCIONB3YETCs B KAUCCTBE
TEPMHHA U BBITEKAIOIICTO U3 HErO OMPEACICHUS MpUMe-
HUTETHHO K MPEANPUHUMATEIBCKON NEATCILHOCTH, OCY-
IIECTBISIEMON WHAWBUAYAIGHBIMUA TPEANPUHUMATCIISIMH,
XO3SACTBCHHBIMH TOBApHIICCTBAMU U OOLICCTBAMH, MPO-
M3BOJICTBEHHBIMU KOOIICPATHBAMH, KPECThSIHCKHMU (dep-
MEPCKHMH) XO3IHCTBAMH, YHUTAPHBIMH TIPEITPUATHIMH.

Hazmo BMecTe ¢ TeM monaraTh, 9TO TEPMHH IIPEIIPH-
SITHE» B 3HAYCHHUH €T0 KaK MMYIISCTBEHHOTO KOMILIEKCa,
HCTIONIB3YEMOT0 UL OCYIIECTBICHHUS IPEANPHHUMATEh-
CKO# (XO3SHCTBEHHOW) NEATEIFHOCTH, MPUMEHICTCS WC-
xoms u3 AeictBoaBmux emie Bo BpemeHa CCCP tepmu-
HOB - «3aBOJ», «(pabpuKay, «KOIX03», KCOBXO3», «KOOIIE-
paTtuB», MNPCACTABIABIINX OPraHU3allMOHHO - IIPABOBLIC
(I)OpMI)I OIHOMMCEHHBIX HOPHUIUYCCKUX JIMI, YTO TAKXKEC B
CBOIO oOuepeab MOJpa3syMeBajlo 3aHITHE YKa3aHHBIMHU
CyOBEKTaMU OMPEICICHHOMN MPOU3BOJICTBCHHOM JesITEIb-
HOCTBIO, B OCHOBE KOTOPOU HAXOIWIUCH IPOU3BOJCTBO U
peamu3anys TOBApPOB, BBINOJHCHHE PAa0OT M OKa3aHHE
YCIIYT ¥ 3TO BCE OXBATHIBAJIOCH B OOJIBIIMHCTBE CITydacB
TEPMHUHOM «IIPOU3BOJICTBOY.

[Ipu >TOM HEOOXOAWMO YYHTHIBATH, YTO BO-TIEPBBIX,
MPEIpUATHE TPEACTABIECT COOOH OMpeNeIeHHOe CIUH-
CTBO, MNPCAHA3HAYCHHOC [Jid BBINIOJTHCHUA SKOHOMUYC-
cKo#l pyHKIMU ocoboro pona. M 31aeck ocHOBHAs (yHK-
LUsl — 3TO CUCTEeMAaTUYECKOe MPOU3BOJICTBO U (HMIN) pea-
JIU3AIMs Pa3IMyHOro poja oiar (ToBapoB, paboT, yCiyr).
Bo-BTophiX, mpeampusitTie 001ajaeT  HEOOXOAUMBIM
uMmyniecTsoM. Hamuune MaHHOTO MMYyIECTBa 0OeCIeUH-
BaeT (OPMHpPOBaHWE €ro MaTepuasbHOW Oa3el. B-
TPETBUX, JCATEIFHOCTh TNPEANPHUATHS OOCCIICIHBACTCS
TPYAOM TpaXkJaH, CBSI3aHHBIX MEXKIY cO0O0# oIpererneH-
HBIMH TIpaBaMH U OOS3aHHOCTSAMH B paMKaX COOTBETCT-
BYIOIIEH NEATETPHOCTH M HCIOJNB3YEeMOI0 HMMYIIECTBA.
[IpuopuTer B HaHHOM cilydae OTHACTCS TPYIOBOH Ies-
TEJIbHOCTU Tpa)xKJaH, OCHOBAHHON Ha TPYyIOBOM Haiime,
NpeAyCMaTpPHUBAIOIIEM 3aK/IIOYEHUE TPYAOBOTO J0rOBOpa
(xoHTpakTa). B TO ke Bpems, OTCYTCTBHE JII0OOOTO U3 Ha-
3BAHHBIX MPHU3HAKOB HCKIHOYACT BO3MOXHOCTH I'OBOPUTH
0 TPEANPHUITHH KaK O CAMOCTOSATEILHOM YKOHOMHYESCKOM
SIBJICHUH | OTAEIIFHOM TIpeAMETE TIPaBOBOTO PETyITHPOBAHIIS.
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PECOLIMAJIN3ALIASA JETEN
B IPUEMHOM CEMBE:
EBPOIIEVICKHUI OIBIT HA IPUMEPE YCTOHUN

Bepouuyxaa U.K. (BHII)

JIs TapMOHMYHOIO Pa3BUTHUS JIMUHOCTHU, €r0 COLHa-
JHU3alUI0 B OOINECTBE OCYLIECTBIISET OTBETCTBEHHOCTH
CeMbsl, poAUTENH. B mocnencTsum 3To MOXET CTaTh LIKO-
Ja, yuyeOHble TPYMIBI, COLUAIbHBIE OpraHusanuu. Peco-
LUajIn3alys JIMYHOCTH O3HAa4yaeT Al TpaHchopMalui,
IPU KOTOPBIX MHAMBUJA KOPPEKTHUPYET CBOE MOBEJCHUE,
KOTOpPOE€ Pa3sUTENbHO OTIMYAETCS OT IMPUHITOTO paHee.
OHa MpoNCXOANT B TEUCHNE BCEH €ro XKMU3HU U CBSI3aHA C
BUION3MEHECHUSIMUA €TI0 HaNpaBlIEHHOCTEH, Mopaiu |
[EHHOCTEH, HOPM U TpaBII. DTO CBOeoOpa3Has 3aMeHa
YeJIOBEKOM C(OPMUPOBAHHOTO >KU3HEHHOTO IMOBEACHMUS,
HOBBIMH HaBBIKAMH U YMEHUSIMH, KOTOPbIE COOTBETCTBYIOT
YCIOBUSM, HM3MEHUBIIMMCS BCJIEACTBHE pAIa COLUAIIb-
HbIX TPUYHH.

HpI/IeMHaH CEMbs BBICTYIIACT OJHHUM H3 KIIIOUCBBIX
KpUTEpUEB IpoLecca peconuanuianuyu pedenka. [lonxo-
IIeHHas COLMaNIM3alis JeTel TokHa OpaTh CBOE HAa4ajo
B ceMbe. FIMEHHO ceMbsl HOJKHA ITOMOYb PEOCHKY a/ieK-
BaTHO yCBOWTH TpeOOBaHMs OOIIECTBA M X 3aKOHBI, Pa3BUTh
n chopMUpOBATH ONPEIEICHHbIE MOPAIbHBIC HABBIKA M
YMEHHs B3aUMOAEHCTBOBATh B COIIMYME, KOTOpBIE OyIyT
COOTBETCTBOBATh NPUHATHIM HOpMaM. Hebmaromomy4nsie
CeMbU XapaKTEPU3YIOTCS HEBO3MOXKHOCTHIO IPUBHUTH HE-
O6XOI[I/IMI)I€ MOpPAJIbHbIC HABBIKKU U YMCHUS, a KaK CJICACT-
BUE OyIyIIyI0 HECTIOCOOHOCTH JeTeil CTPOUTH CBOIO Ipa-
BUJIBHYIO MOJ€CJIb CEMbU U TTOBCJICHNS B HEH.

OxazaBImKch B HEOIAronmpusiTHOW ceMeiiHoil oOcra-
HOBKe, JIeTH MOTYT IONAacTh IOJ| 3alIUTy TOCYAAapCTBa,
COLMabHAs TOJUTHKA KOTOPOTO BCETAa COCPENIOTOUYCHA
Ha MOAJICP)KaHUH M Pa3BUTHU 310POBOTO, MOPAIBHO CTa-
OunpHOrO oObOmecTBa. OOHMM M3 ONTHMAJIBHBIX ITyTEH
pELIeHUsI TOCYIapCTBOM BHAWTCS NpHEMHas ceMbst [1].
IMpuns B Takylo ceMblo, peOEHOK BTOPHYHO HPOXOAMT
3Tal COLMANN3ALNH, P KOTOPOM €My HPUXOJHUTCS Me-
HATH YK€ YCTOSIBIIYIOCS MOJIENIb IOBEJCHUS Ha IPYTYIO, C
HWHBIMU TPUBBIYKAaMH, HABbIKAMU, MOPAJIbHBIMU YCTOSMU.
ITpu 3TOM HE TOJIBKO CaM PeOEHOK COLUAIU3UPYETCs, HO U
COUAITUBUPYIOTCA TPUECMHBIC POAUTEIIN, IPUHABLINC €TO.

B HayuHOH nuTepaType Mbl BCTPEUAEM JIOCTATOUHOE
KOJIMYEeCTBO paboT, rae MOoNeMHU3UPYETCs TeMa BOCIUTA-
HUS JieTeil ocraBmmxcst 0e3 nmonedenus: poaureneil. [Ipu
3TOM BEpHOTO, AMHAMUYHOTO M OOBEKTHBHO «OBICTPOTOY
crocoba, MeToja ajanTtalyy JeTed He BbIpaboTaHO a0
cux nop. Jlerckue noma mo-npexxHeMy (GpyHKIMOHUPYIOT
B Pecrry6nike benapych, a AnHaMuKa yChIHOBIICHUS, JTH-
60 ycrpoiicTBa AeTel B 3aMENIAIONIYI0 CEMbIO HE ITOKa-
3bIBACT aKTUBHOI'O pOCTA.

Jymaercs, dYTO TIPaBONPUMEHHUTENIO HEOOXOINMO
MPEANIPUHAT SKCTPEHHBIE KapAWHAIBHO WHBIE CIIOCOOBI
COICHCTBUS Pa3BUTHI0 MHCTUTYTA 3aMEIIAIOLICH CEMBH,
00 3aMMCTBOBATH OIBIT MHBIX CTpaH, 6narononquo u
3¢ dexTHBHO pemmBIINX AaHHYI0 npobiemy. OO0 ogHOM
U3 TOCY/IapCTB HaM XOTEJIOCH OBl IOTOBOPUTH ITOJPOOHEE.
Orto Octonus. ONBIT MCHONB30BaHUS U NPUMEHEHUs 3a-
MEIIAIoIIEeH CeMbU TOKa3al MOJHYI0 U OOBEKTHBHYIO CO-
CTOSITENBHOCTb UCCIEYEMOTO0 HHCTUTYTA B ATOM CTpaHe.




CeMbsi, KOTOpast X04eT CTaTh MPUEMHOU i1 peOEHKa,
JIOJDKHA 00paTUThCA K CHEIHAINCTY PETHOHAIBHOTO O~
paszeneHus OTaesa 3amuThl aeteil JlenaprameHTta conu-
anpHOTO cTpaxoBaHus. CIEIMaIicT CHadasla IPOBOIHT
KOHCYJIBTAIIHIO, B X0JI€ KOTOPOH PacCKasbIBaeT O TOM, KaK
CTaTh MMPUEMHON CeMbeH, KaKie TOKYMEHTBI HEOOXOIMMO
MOArOTOBUTH. 110 yTBEPKACHHUIO CHEMATUCTA, IPOBOIS-
IIET0 MOJOOHYIO MEPBYIO0 KOHCYNIBTAIUIO (KOTOPast K CIIO-
BY JUIATCSI OKOJIO TPEX YacOB), MHOTHC MOTCHIUALHBIC
ponuTenu e€ «HEe BBIICPKHUBAOT». [10TOM 00s3aTeNbHO
CHCIHANKCTHI IPUAYT K BaM JJOMOW C BHU3UTOM (IIPUYCM,
OH OyJIeT TOCTATOYHO JUIMTEBHBIM — 6-8 yacoB), B Xoje
KOTOPOTO OIEHAT ICHXOJOTHYECKH (POH CEeMBH, COIH-
ANBHYI0 W AYMOLHOHANBHYI0 TOTOBHOCTH, YKOHOMHYECKOE
COCTOSIHME, YCJIOBHS TPOXXHBaHWSA. EciM crenuanucTsi
pemaioT, 9T0 CeMbs 00JIaTaeT TOCTATOYHBIMH PECYPCaMH,
TO OHH HAIIPaBIAIOT OYAYIINX NMPHEMHBIX pOIUTENeH Ha
o6yuenne TTPAMJI. Iporpamma ITPAM]I mo3somnser Bo
BpeMsi pabOTHI C KaHIUAATAMH M 3aMEIIAFOIUME POTUTEC-
JSIMH HE TOJIBKO MH(GOPMHUPOBATh, a MPHUBECTH UX K IO-
HUMAaHHUIO ¥ OCO3HAHHIO CBOCH pOJM B KOMaHze mpodec-
CHOHAJIOB CHCTEMBI 3alllUTHl JETCTBA. Bcsi mporpamma
OCHOBaHa Ha Pa3BUTUHU Y MPUEMHBIX POJIUTENEH, pOIUTE-
Je-BOCTINTATEICH CHEIMATH3UPOBAHHBIX KOMIICTCHITHI,
HEOOXOTUMBIX B IIPOIIECCE BOCIIUTAHUS JETEH.

[MomoOHBIE TEXHUKH MOATOTOBKHA KAHIUAATOB IIBITA-
FOTCSL BHEAPUTH U Ha Tepputopun PecryOnmku bemapycs.
Ho Takume 3aHATHA HOCSAT TOYCUHBIH XapakTep, OHH HE
SBIISTIOTCSL  OOS3aTENBHBIM JJICMCHTOM, HE CTaHOBSTCS
9TanoM Ha MyTH PelIeHus] BOpoca ceMEHHON KOMIeHca-
nuu. YeM MOJOXKHUTENEH OMBIT CHCTEMBbI MOATOTOBKH
TIPAM]I? B nepByio ouepean 3TO JUIMTENbHbIH TpoLEce
MOATOTOBKHU MpogecCHOHAIBHOrO XapakTepa. [1o nanHoit
MporpaMMe MPOUCXOAHUT HE MPOCTO MOATOTOBKA MPUEM-
HOTO POJMTENS, a MOJTOTOBKA CIEIUANIMCTAa COOTBETCT-
BYIOIIIETO YPOBHS CIIOCOOHOTO BBIIOJHATH CBOU (DYHK-
[UOHAEHBIE 00s3aHHOCTH. BO-BTOPBIX, 3TO 3HAYHTENH-
Hasg YacTh ITICHXO3MOIIMOHAIFHOTO TPEHHWHIa IOTEHITH-
ANBHBIX POAMTENEH, 3a]ja4a KOTOPBIX alalTHPOBATh, BOC-
MUTAaTh U COLUAN3UPOBATh JIETeH B HOBBIX YCIOBHUIX
KU3HHU. B mocnencTBum, maxke Te W3 poOAMTENEH, KTO Ha
MOMEHT 3asBJICHHSI B IPUEMHBIE y)KE UMEET CBOUX COOCT-
BEHHBIX JIeTeH, Mociie MOJOOHBIX TPEHHWHTOB U 00ydYaro-
IIMX MPOTPaMM, TIO-HHOMY CMOTPAT U JaXKe MepecMaTpu-
BalOT COOCTBEHHBIE METO/IbI BOCTIUTAHUSI.

B03MOXXHO BHEIpPEHHE MOJAOOHOTO MEXIYHAPOIHOIO
OTBITa YYACTHA M OOS3aTENBHOTO MPOXOXKICHUS TOATO-
TOBKHM IO MEXIYHAapOJIHOW cUCTEMeE HPAIZI[ O3BOJIUT
HE TOJBKO MOJATOTOBUTH MPO(PECCHOHATBHBIX POTUTEICH-
MIOTICYHTENICH, HO U COKPATHUTH YUCIIO HEJOOPOCOBECTHBIX
JIUII CpeI KaHIUIATOB Ha POJh MPUEMHBIX POAHTENCH.

Takum o6pazom, 3pPeKTHBHOCTH MPHEMHONH CEMBH
HaIpsSMYIO 3aBUCUT OT KadecTBa MPEIOCTABICHHOW COIH-
ajJbHOM momolnu rocyaapctBoM. Ha cerogusuiHuit Mo-
MEHT TaKHX CIIEIUAIHNCTOB KpaliHe Majo, 0oJjiee TOro st
ONTHUMM3AIMH UX PabOThI, HEOOXOAUMO TPEIOCTABICHUE
COOTBETCTBYIOIIUX YCIOBUH TpyAa (TOBBIIMIEHUE OTUIATHI
TpyJa, BO3MOXKHO MPEIOCTABICHUE TPAHCIIOPTA), a TAKIKE
pacrpezielieHle MPUEMHBIX CeMel M0 KOJUYECTBEHHOMY
COIPOBOXKICHUIO KYPHPYIONINX ceMeil (Hampumep, He
6outee 3-x).

JIMTEPATYPA
1. Kogexc Pecniyomuku benapych o 6pake u cembe: Konexc Pecr.
Benmapycs, 9 wmroms 1999 r., Ne 278-3 (B pen. or 17.07.2018) //
OTAJIOH. 3axonopmarenbctBo PecrmyObmmku bemapycs / Ham. mentp
npaBoBoii uHpopM. Pecn. Benapycs. — Munck, 2020

OTBETCTBEHHOCTD 3A BPE]L,
NMPUYMHEHHDIN IESATEJILHOCTBIO,
CO3JIAIOIIEN NOBBIIIEHHYIO ONACHOCTD

Bepxkees I1.A. (M® BHIT)

B rpaxxmaHcKOM mpaBe TOJ MCTOYHHKAMH ITOBBIIICH-
HOW ONACHOCTH ITOHHMAIOTCS OIPEIeNICHHBIC IPEIMETHI
MaTepHaFHOTO MHUPA, XapaKTepHU3yIOIue ceds B mporec-
C€ MX HCIOJIb30BaHUSI BPEIJOHOCHOCTD, HE TIONAIOIIYIOCS
WIA HE B MOJHON Mepe MOANAIONIYIOCS KOHTPOIIO Yelo-
BeKa, B pe3yJbTaTe Yero OHM CO3JAI0T OMACHOCTH LIS
OKPYKAIOMIUX. ITO MOXKET OBITh HCIOJIH30BAHHUE TPAHC-
MOPTHBIX CPEACTB, MEXAHU3MOB, IIEKTPUUECKON IHEPTUU
BBICOKOTO HAIpsDKEHUs, aTOMHOM SHEPruu, B3pPBIBUATHIX
BEIIIECTB, CHJILHOICHCTBYIOIIMX SII0B U T.11., OCYILIECTBICHHE
CTPOUTEIBHOM Y MHOM, CBA3aHHOM C HEIO IESITEIbHOCTH U JP.

K cyOpekTam OTBETCTBEHHOCTH 3a Bpel, NMPUINHCH-
HBIH MCTOYHHUKOM ITOBBIIIEHHOH OITACHOCTH, SIBJISIOTCS
BJIQJIENBIBI MCTOYHHUKOB IIOBBIIMIEHHOM OIIACHOCTH. JTO
IOpUINYecKAe M (PH3WYECKHe JHIA, SKCILTYyaTHPYOIe
HCTOYHHK TOBHIIICHHON OMAacHOCTH B CHIJIY INPUHAIICKA-
IeTO WM TIpaBa COOCTBEHHOCTH, IIPaBa XO3SHCTBEHHOTO
BENIEHUS, OINEPATUBHOTO VYIPAaBIEHUS WIA TO0 HHBIM
3aKOHHBIM OCHOBaHHUSM (IO JIOTOBOPY apeHbl, MO J0Be-
penHoctu U T.71.) [1, c. 565].

Jlns Bnagenblia MCTOYHHMKA TOBBIIMICHHOW OMACHOCTH
XapaKTEepHBIN JBa MPU3HAKA: MEPBBIM ITO SIBISETCS FOpH-
JMYECKUH MPHU3HAK, CYITHOCTh TAHHOTO MPU3HAKa COCTOUT B
TOM, YTO B Ka4€CTBE BJIaJeJIblla HICTOYHHKA ITOBBIIIEHHOM
OITACHOCTH MOJKET MPUBICKATHCS M SBISATHCS JIHIO 00a-
Jarolnee IMOJHOMOYHSIMHM II0 HCIIOJb30BAHUIO JAHHOTO
HMCTOYHHKA MOBBIIIEHHON OITACHOCTH.

BropemM (aktom I Biamenblla MCTOYHHKA TIOBBI-
IICHHOW OMACHOCTH XapaKTEePeH ATO MaTepHAIBHBIN TIPH-
3HaKk. OCOOEHHOCTh JaHHOTO MPU3HAKA COCTOUT B TOM, YTO
BIIAJI€NILIIEM MCTOYHMKA TOBLIIIEHHOW OMACHOCTH SIBJISCTCS
TOT, KTO UIMEET JaHHBIA UCTOYHUK B CBOEM BJIAJICHUN.

B ciyyae mpuunHeHUs Bpeaa B pe3ybTare JOPOKHO-
TPaHCTIOPTHOTO TPOMCIIECTBUSI UCTOYHUKOM IOBBIIIEHHOM
OIMAaCHOCTH, T.€. TPAHCIIOPTHBIM CPEICTBOM, JHUIIOM, OT-
BETCTBEHHBIM 32 €r0 NMPHYMHCHUE, OyIeT SBILTHCS BIaJc-
JIEL] 3TOI'0 CaMOTr'0 NCTOYHHMKA ITOBBIIIIEHHOM OITACHOCTH.

OpmHAaKO Ha MPAKTHKE UMEIOT MECTO CIIydau, KOTia Uc-
TOYHWKOM TOBBIIICHHON OMACHOCTH B MOMEHT COBEpIIIe-
Hust JTII, ynpaBnser He cam Biajesell, a MHOE JHILO, C
coryiacus Biagenbia. [Ipu Takux 00CTOATENBCTBAX, B CHITY
TpeboBanuii m. 1 ct. 948 I'parkmanckoro kojaekca Pecmy0-
muky benapych, B ciydae pUYMHEHMs Bpeaa WHBIM yda-
CTHHKaM JIOPO’KHOTO JIBWXEHUS (K TIPUMEpPY), HE3aBUCHMO
OT BHHHI (T.€. JaXke MpH €€ OTCYTCTBHH) JIUIIOM, 00s3aH-
HBIM BO3MECTUTh Bpell, OyJeT HU KTO WHOM, KaK BIIaJIeiell
HCTOYHMKA TOBBIIIEHHOW OMNAacHOCTH — TPAHCIOPTHOIO
cpenctsa [2].
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OTBETCTBEHHOCTD 3a Bpell, IPUIHHECHHBIN JesTeIbHO-
CTBIO, CO3JAIOIIEH IMOBBIIIEHHYIO OMACHOCTH IJISI OKpY-
JKAIOIINX, YCTAHOBJIEHA CcTaTbel 948 I'pakgaHcKoro ko-
nekca Pecyonmukm bemapycs. IlpoBens aHamm3 JaHHOM
CTaTbl MOJKHO BBIICTHTH CIEAyIOUIee: IOPHUAMICCKIe
JHUIA U TpaXKaaHe, IesITeIbHOCTh KOTOPHIX CB3aHa C TI0-
BBIIICHHO!N OMACHOCTBIO IS OKPYXKAIOIIUX (MCIIOJh30Ba-
HUC TPAHCIOPTHBIX CPEICTB, MECXAHU3MOB, JJICKTpHYC-
CKO¥1 3HEPTHH BBICOKOTO HANPSHKCHUSI, ATOMHOM SHEPTHH,
B3PBIBUATHIX BEIICCTB, CHIILHOICHCTBYIOIIUX SIIOB U T.IL.;
OCYIIIECTBIICHUE CTPOUTEIHHON U HHOM, CBSI3aHHOW C HEIO
JESITEIBHOCTH U JIP.), 00sI3aHBI BOBMECTHUTH BPEJI, MPHYU-
HEHHBI MCTOYHUKOM ITOBBIIICHHOW OMACHOCTH, €CIIA He
JIOKaXYT, YTO BPEI BOSHHUK BCIICACTBUE HETPEOIOTHMOM
CHUITBI WJIH YMBICTIA TTOTEPIIEBIIETO.

OO0s3aHHOCTS BO3MEIIEHHUS Bpeda BO3JAraercs Ha
IOPUINYECKOE JINIO WM TPakIaHWHA, KOTOPHIE BIIAACIOT
HCTOYHHKOM TIOBBIIICHHOW OMACHOCTH Ha MpaBe COOCT-
BEHHOCTH JIMOO Ha MHOM 3aKOHHOM OCHOBaHWH, B T.4. Ha
IpaBe apeHIbI (32 UCKIIOUYCHUEM apeH bl TPAHCIIOPTHOTO
cpenctBa ¢ skunaxeMm (cT. 611 I'paxxmaHckoro kojekca
PecniyOnuku bBenapych), 1o JOBEpEeHHOCTH Ha IIPaBoO
yIpaBJICHUs] TPAHCIIOPTHBIM CPEICTBOM, B CHIIy PacIio-
PSOKEHUST COOTBETCTBYIOIIETO OpraHa O Iiepefade emy
HCTOYHMKA TTOBBIIICHHONW OMAacHOCTH W T.I. B cootBercT-
Buu ¢ m. 1 cr. 969 I'paxkmanckoro koxekca PecmyOmmku
Benapyck xoMIieHcanuss MOpaIbHOTO Bpela OCYIIeCTBIIS-
€TCsI He3aBUCUMO OT BHHBI MPHYUHHUTENS Bpena B ciayda-
SIX, KOTAa Bped IPUIHHECH KU3HU I 3T0POBBIO Tpaxa-
HUHA UCTOYHUKOM IOBBIIIEHHOM OIACHOCTH.

Takum o00pa3oMm, MOXKHO cJlieJlaTh BBIBOJ, YTO JAes-
TCIBHOCTh, CBA3aHHAasA C MOBBIIIIEHHON OITACHOCTBIO JIIsL
OKpYyXKaromux U UCTOUYHUK MOBBIIIEHHONW ONACHOCTH SIB-
JICHUA pPa3JIMYHBbIC, HO B3aUMOCBA3aHHBIC, U KaXI0€ M3
HUX HEOOXOIUMO JJIs KBATU(UKAIMH JICTHKTA.

VcTOYHMK TOBBIMICHHOH OIMACHOCTH — 3TO OO0JIATaro-
M€ BPEIOHOCHBIMH CBOMCTBaMH, HEMOJKOHTPOIEHBIMU
WIA HE TMOJNHOCTHIO TOAKOHTPOJIEHBIMU YEIIOBEKY Mpe-
METHl MAaTepHAITLHOTO MHUPA, IIPH IKCILTyaTallud KOTOPBIX
c03/1aeTCsi BO3MOXKHOCTh CIYYalHOTO MPWIHHEHUS Bpeaa
OKpPY’KAIOIIMM, JTa)Ke TPU MPUHATHUA MEp II0 €ro IPeIoT-
BpAILCHHIO.

IpeacraBnsiercss IenecooOpa3HbiM Oosiee  JeTaabHO
YPEryJIMpoBaTh B 3aKOHOATEILCTBE OTBETCTBEHHOCTD 32
OTIaCHBIC IMTPOU3BOACTBECHHBLIC O6’I)GKTI)I, TaKHW€ KaK TpaHC-
opT, Irpy30MOABEMHBIE MEXaHU3MbI, TOKCUYHBIC BEIIC-
CTBa, JIICKTPOMAarHUTHBIC W3IydeHHUs. Taroke cuemyer
paCIIUPUTh TEPEYeHb HCTOYHHUKOB, KOTOPBIE MOKHO OT-
HECTH K MOTEHIIMAIBFHO OMACHBIM 00BEKTaM (paJnaIioH-
HO-, XUMHYECKH -, OMOJIOTUIECKH OIMACHBIC BEIIECTBA), a
TaKkXKe BHECTH B 3aKOHOJATEIHCTBO KPHUTEPHH JIHI, KTO
MOJKET OCYIIECTBIATH JCATEIEHOCTh C OOBEKTAMH TOBHI-
IIEHHOM OITACHOCTH M HECTH 34 3TO OTBETCTBEHHOCTb.
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IMPUHIMUITIBI KAK HCXOJHBIE HAYAJIA,
OCHOBHBIE UJEHN, XAPAKTEPU3YIOUIUE
XO03AMCTBEHHOE IMPOIIECCYAJIBHOE
ITPABO

Bonkoe A.0. (EHII)

Crneunduka Toi WiM MHOHM OTpaciu mpaBa Haubosee
HarJsIIHO BBIpaXkaeTcs B ero npuHuumnax. CloBo «IIpuH-
LIUI» UMeEeT JaTUHCKOEe MIPOMCXO0XKACHUE U B IIEPEBOE Ha
PYCCKUH S3BIK O03HAYaeT «OCHOBA», «IIEPBOHAYATION.
B ropuaudeckoil Hayke NPUHLUIBI NPEICTABISIOTCS Kak
WCXOIHBIC Hadana, OCHOBHBIC HACH, XapaKTCPU3YIOIINE
Ty WIK UHYIO OTpacib mpasa [1,c.85].

B 3ak0HOTBOpUYECKOHN NEATEIBHOCTH HPUHLMUIBI OKa-
3bIBAIOT BIIMSIHUE HA COJAEPXKAHUE NMPUHUMAECMBIX HOpMa-
THUBHBIX IIPABOBBIX aKTOB B chepe XO3AHCTBEHHOTO CYHO-
MPOM3BOJICTBA, 0OECTICUNBAIOT €JUHCTBO U CHCTEMHOCTh
IIPOIIECCyaIbHOTO 3aKOHOJATENbCTBA. B mpaBonpumeHu-
TENbHOM INpakTHKEe OHHU OINPENeNAIOT BEpHOE HaIpaBiie-
HHE OCYILECTBJICHHUS IPaBOCYIHs, CIOCOOCTBYIOT Ipa-
BWJIBHOMY TMOHHMAaHHUIO M TOJKOBAaHHIO HOPM IIpoOIecCy-
aIBHOTO TIpaBa, BIUAIOT Ha IIPUMEHEHHE MPOLEeCCyanbHO-
'O 3aKOHA U [IpaBa 110 aHAJIOTHH.

B Hayke BBIIEISIOT CIIEAYIONINE IPU3HAKH ITPABOBOTO
NPUHIOUIA: BO-TIEPBBIX, MPUHIOUI JOJDKEH OBITH HOpMa-
TUBHO 3aKperuieH. B yactHocTH, X034HCTBEHHBIN Npo-
neccyansHBI Komekc PecmyOmumku bemapyck (mamee —
XIIK) [2], oTBOOUT JaHHOMY BOIIPOCY CIICIIHATIHHYIO TJia-
BY — 9TO TJIaBy 2, TJI€ ONpEJeNIeHbl MPUHIUIBI X03AHCT-
BEHHOT'O CYIONpOHn3BOACTBa, Koseke o cynoycTpoiicTe u
cratyce cyzaei [3], ycraHaBnuBaeT NMPUHITUIIBI OCYIIECTB-
JICHUA TIPaBOCYJUs; BO-BTOPBIX, IPABOBBIC IPUHIIUIIEI
OCYILECTBJIIIOTCSL C IOMOILNBI0 MEXaHHW3Ma peaJu3aluu
IIPaBOBBIX HOPM; B-TPEThUX, IPABOBOIl NPUHIIUII OMpee-
JSIET COAEpXKaHWE 3HAYUTEIBHOM YacTH HOPM OTpaciu
100 MeXaHM3Ma MX pealli3alliH, TO €CTh 3TOT MPU3HAK
BEIpaXkaeT (PyHKIMIO MPUHIIMIIA B OTPACIIN MTPaBa.

[TpuHOMIBI X035HCTBEHHOTO MPOIIECcca MPEJICTABISIOT
co00if OCHOBaHHME CHCTEMBI HOPM XO3SHCTBEHHOTO MPO-
LleCCyalbHOTO TpaBa. BO3HUKHYB B pe3ysibTaTe HOBBIX
B3IJIAJIOB Ha POJIb M 3HAUYEHHUE CyJeOHON BJIaCTH B oOIie-
CTBE, IMPUHIMIIBI CTAHOBATCS BAXXHBIMH IPEATIOCHUIKAMU
JlalIbHEUINEr0 Pa3BUTUSI U COBEPIIECHCTBOBAHUS XO3SICT-
BEHHOT'O IPOIECCYaIbHOTO 3aKOHOJATEIbCTBA B HAIIPAB-
JICHUH, 00eCcIeunBaloIeM HaUIeKANlyI0 3alIUTy SKOHO-
MHUYECKHMH CyJaMH NpaB OpraHu3aliii ¥ WHANBUIYaTb-
HBIX TIpeIIpUHUMATEIEH.

Kaxxapiii npuHOMI XO3HCTBEHHOTO IpoLecca, Mpea-
cTaBisieT co00l KOHKPETH3alMIO MPHHINIA, ITPEAYCMOT-
pernoro Koncrurynueit Pecniyommku bemapyce.

3HaueHHe NPHUHIUIIOB XO35HCTBEHHOTO MPOIECCyallb-
HOTO TIpaBa 3aKJIOYaeTCsl B TOM, YTO: BO-TIEPBHIX, OHH
OTIPENIENAIOT BEKTOP HOPMOTBOPUECKON IEATEITHHOCTH IO
COBEPIIEHCTBOBAHHUIO XO3SHCTBEHHOTO MPOIECCYaTbHOTO
3aKOHOJIATEeNILCTBA; BO-BTOPBIX, HPUHIUIEI IO3BOJIIOT
CyIy TMPaBHIBHO MOHUMATh M BEPHO MPUMEHATH XO3IHCT-
BEHHO-TIPOIIECCYATBHOE 3aKOHOIATeNLCTBO [4,¢.25].

OTinuuTenpHas 4epTa NPUHIUIOB XO3AHCTBEHHOTO
mpolecca 3aKJIYaeTcss B TOM, YTO OHHM BOILIOLIAIOT B
cebe 0cOOEHHOCTH JAHHOM OTpaciii NpaBa C IOPUIMIECKON




CTOpPOHBI, JOMOJHUTEIBHO XapaKTEPU3YIOT XO3SHCTBEH-
HOE MPOoIIecCyabHOE MPaBO KaK OTpacib MpaBa.

B mpuHIMNax Xo3sicTBEHHOTO mpoiecca chopmyu-
POBaHbI Ka4EeCTBEHHBIE OCOOCHHOCTH JaHHOTO BHUJA TIpa-
BOCYIHs, CONMAIBHO-IOPHINYECKAs  HANPaBICHHOCTh
STOW oTpacim TpaBa. B cymeOHOW MpakTHKe IMporeccy-
JIbHBIC TPUHLUIBI NPEICTABIIIOT COOOW MPaBOBHIE JH-
PEeKTHBBI, OOpallleHHbIE B INEPBYIO OYepeab K CYyHy.
VIMEeHHO TOATOMY MNpaKTHYECKOE 3HAYEHHE NPUHIIUIIOB
COCTOUT B TOM, YTOOBI BBICTYIIaTh TapaHTaMH 3aKOHHOTO U
000CHOBAaHHOTO PAaCCMOTPEHHS U Pa3pelIeHus Jel, TO/Be-
JIOMCTBEHHBIX U MOACYAHBIX JKOHOMHUUYECKUM CY/IaM.

B cBsa3u ¢ TeM, 4TO XO34HCTBEHHBIM MPOLIECC UMEET
TCHICHIMIO K CONMXEHHIO C TPaKTAHCKOM IPOLECCOM,
COCTaB TPHHLUIIOB XO3SHCTBEHHOTO M TPa’KAAHCKOTO
MPOLIECCOB BO MHOTOM aHanormdeH. Ompenensist craTyc
NPUHIUIIOB XO3SHCTBEHHOTO TPOIiecca B CHCTEME IPHH-
IIUIIOB TIPABOCYANS, OTMETHUM, YTO B OCHOBE XO3SIMCTBEH-
HOTO CYJONPOU3BOJCTBA HAXOMAATCS B TOM YHCIIE 0OIIe-
MpU3HAHHBIE MEXKIAYHApPOAHBIC IMPUHIUIIBI, KOTOPLIC 3a-
KpPCIUICHBI B OCHOBHBIX IMpUHIUIIAX, KaCcaromuruxcsa HE3a-
BUCHMOCTH CyAeOHBIX opraHoB, npuHsaThix VII Konrpec-
com OOH (Munas, 26 aBrycta - 6 ceHtsopst 1985 r.) u
00OpeHHBIX pe3omonusaMu [ eHepamsHOW AccaMOien
OOH 29 Hos10pst 1985 1. m 13 mexabps 1985 r. B Hux yc-
TaHOBJICHO, YTO HE3aBUCHMOCTb CYICOHBIX OpraHOB TIa-
paHTHpYETCsl TOCyIapcTBOM M 3akperuisiercs B KoHeru-
TYUMH WIM 3aKOHaX CTpaHbl. B yKa3aHHOM JOKyMeHTE
MPOBO3TIAMIAIOTCS CIEAYIOIUE MPUHINIBI IPaBOCYANS:
BCE TOCYJapCTBEHHbIE U JPYTHe YUYPEXKICHHUS 00s3aHbBI
yBaXkaTh M COOJIIOAATh HE3aBUCUMOCTH CYJEOHBIX Opra-
HOB; CyZeOHBIC OpraHbl pPelaloT NepeJaHHble UM Jena
OCCIIPUCTPACTHO HAa OCHOBE (JAKTOB U B COOTBETCTBUHU C
3aKOHOM 0e3 Kakux-Tu00 OrpaHHMUEHHH M3-3a HEIpPaBo-
MCPHOTO BJIUAHUA, HO6y)KHeHI/ISI, JaBJICHUA, YIrpo3 WU
BMEIIATENBCTBA, MPSIMOTO MM KOCBEHHOTO, C Ybei OBI TO
HH OBUTIO CTOPOHBI ¥ IO KaKUM ObI TO HM OBIJIO IPUYMHAM;
HE JIOJDKHO HMMETh MECTO HEIPaBOMEPHOE WM HECAHK-
IIMIOHWPOBAHHOE BMEIIATENBCTBO B IPOIECC MTPABOCY U,
NPUHIUIT HE3aBHCHUMOCTH CYAEOHBIX OpPIaHOB JaeT Cy-
JeOHBIM OpraHaM IpaBoO M TpeOyeT OT HUX oOecHedeHUs
CIPaBEJIMBOTO BEJCHUS CY/AeOHOr0 pa3OHpaTesibcTBa U
coOmoZieHus TpaB CTOPOH; CYIbW OO0NagaroT CBOOOMOM
CO3/1aBaTh ACCOUMAIMM M JIPYTHEe OPTaHU3aIMM U BCTY-
IaThb B HUX JIA 3alllUThI CO6CTBCHHI)IX HHTEPECOB, CO-
BEPIICHCTBOBAHUS NPOPECCUOHAIBHOW MMOATOTOBKH U
COXpaHEHMsl HE3aBUCHMOCTH; JHIa, OTOOpaHHBIE HA Cy-
JeOHbIe JTOJDKHOCTH, 00s3aHBI 00J1agaTh BBICOKMMH MO-
pajbHBIMHU Ka4eCTBaMHU M CIIOCOOHOCTSIMH, a TAKXKE UMETh
COOTBETCTBYIOIIYIO TOATOTOBKY M KBAaJIH(HUKAIHIO B 00-
JACTH NpaBa.
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TEOPETHUKO - ITIPABOBBIE ACIIEKTBI
XO03ACTBEHHBIX ITPOLIECCYAJIbHBIX
MPABOOTHOIIEHUI

Tonyo T.C. (BHII)

HccnenoBanne mpoOIeMaTHKH MPOIECCYaNbHBIX OT-
HOILIEHHH SIBIIETCS BECbMa AKTYalIbHBIM, IOCKOJIBKY BBI-
crymaeT 0a3oif 1 MOYTH BCEX TEOPETHYECKUX pazpado-
TOK TpollecCCyaIbHOW HayKd. AKTyalleH M IpUKIIaJHOU
aCIeKT 3Toi mpoOieMaTUKH — B MPaBOTBOPYECKOM nes-
TENLHOCTH CETONHSI HEOOXOAUMBI YETKUE MTPEACTABICHUS
0 TMPOIECCyalbHBIX IPABOBBIX «PaMKax», B KOTOPBIX
MOXHO OCYIIECTBISTh PETYIUPOBAHUE JEATEIBHOCTH
cyOBekToB mporecca [1, c. 25].

Kak cnpaBemuBo otmeuaer 11.9. Mapteinesko [2, c. 33],
CCBHIIAsICh Ha OETIOPYCCKHUX M POCCHICKUX yUeHBIX [3, c. 99],
B IIPaBOBOW JOKTPHHE BBIACIAIOT JIBE IPYIIBI OTHOIIE-
HUH: MaTepuaibHbIE (PETYIATUBHbIE) U IIPOIECCyaIbHBIE.

Ecmu 3auHTepecoBaHHOE JHIIO oOparmaercs ¢ Tpebo-
BaHUEM B apOMTPaXKHBIN Cy[, TO Mpe3IOMHpyeMoe MaTe-
pUanbHOE MPABOOTHOUIEHUE 3alIMIIAETCS ITOW CTOPOHOM
B CyIeOHOM MOpsiKe, TJie 3TO JIMLIO PACcCUMTHIBAECT HA
CIIIy TOCYAapCTBEHHOTO MpUHYXAeHus. lIpoueccyans-
HBbI€ OTHOUICHHS BO3HMKAIOT TOJBKO MPH HATUYHM HPO-
LECCYAIbHOTO 3aKOHOJATENbCTBA, B OTIIMYHE OT MaTepH-
AJIbHBIX OTHOLIEHUH, KOTOPBIE BO3HUKAIOT U CYILECTBYIOT
TIepBOHAYAILHO 33 paMKaMH IPaBOBBIX HOpPM (0ObIvaif,
JIeTIOBOH 00OPOT M T. A.), B INOCIEIYIOIEM OHH MOTYT
OBITH YperyJMpoBaHbl 3aKOHOJATEJILHBIM ITyTeM. Takum
00pa3oM, mpoleccyalbHble OTHOUIEHUS OTJIMYAIOTCS OT
MaTepHAJIbHBIX TEM, YTO MOTYT CYIIECTBOBATh TOJIEKO
KaK popuaudeckue oTHomenwus [4, c. 247].

Teopus mporeccyalbHBIX MPAaBOOTHOIIEHUIT OCHOBBI-
BaeTCAd Ha CICAYIOIIMX TOJIOKEHHSIX: BO-TIEPBBIX, IPO-
HeccyajJbHOE MPAaBOOTHOIIEHHE TPEACTaeT KaK MpoIeccy-
abHas JeSITeNbHOCTh YYaCTHHKOB IPOLECCa, COBEpIIae-
Masi Ha OCHOBE IPOIECCYaIbHBIX TPaB M 00S3aHHOCTEH;
CYyZ B OTHOIIIEHHH BCEX CyOBEKTOB Iporecca 00siaiaeT He
TOJIBKO MpaBaMH, HO U 00S3aHHOCTSIMH, B CHITy YETO CTO-
poHaM obecrednBaeTcsi akTHBHOE Y4acTHe B JieJie; BO-
BTOPBIX, IIPABOOTHOILEHHE €CTh PEAIIbHOE B3aHMMOAEUCT-
BHE B NPaBOBOil cepe, B3auMHOE IMOBEACHHE CyOBEKTOB
OTHOILIEHUW, TapMOHUYHOE B3aMMOJIEUCTBUE CTOPOH H
JPYTHUX YYaCTHUKOB TPOIECCa C CYAOM; B-TPETbUX, JIEUCT-
BHS BCEX CYOBEKTOB MpOIIECCa CBS3aHBI, B3aUMHO O0YCIIOB-
JICHBI ¥ TIPEZICTABIIIIOT COOOM OpraHUIECKOE €IIHCTBO.

B oTedecTBEeHHOI TeOpUH MPOIECCYAIBHOIO IpaBa
3a4acTyl0 XO3SHCTBEHHO-IIPOIECCYaIbHbIE MPaBOOTHO-
LIEHUS] ONpPENENsIOT, KaK YperyJaupOBaHHbIE HOpMaMH
XO035HICTBEHHOTO MPOLIECCYaIbHOTO MTPpaBa 0OIECTBEHHBIE
OTHOIIIEHHS, BO3HUKAIOLINE MEXIY CyJIOM U Y4aCTHUKAMHU
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IpoLecca B X0€ PaCCMOTPEHMSI U Pa3peLLEHUs] X03AUCT-
BEHHBIX (3KOHOMHUYECKHX) CIIOPOB, TIPU MEPECMOTpE CY-
JIeOHBIX TIOCTAHOBIICHUH U NP WX WCTIOTHEHHUH.

K 4gnciy cymecTBeHHBIX OCOOCHHOCTEH KaK TpakaaH-
CKOI'0, TaK ¥ XO34WCTBEHHOIO MPOLECCYalIbHOIO IMPABO-
OTHOIICHHS B COOTBETCTBHH C JTOKTPHUHOH OOBIYHO OTHO-
CAT TaKkyl CTPYKTYpy IIPaBOBOHM CBSI3H €ro CyOBEKTOB,
KOTOpas XapaKTepu3yeTcs 00s13aTeNbHBIM yUYacTHEM CYAA,
00J1a/1a1011IeT0 BIACTHBIMH TTOJIHOMOYHSIMH 10 TIPHMEHE-
HUIO NPaBOBBIX HOpM. CXeMaTHYHO TAaKOrO poja CTPYyK-
Typa MHpeJCTaBiIcHa B BUAE CUCTEMbI IPABOBBIX CBs3EH
TUMA: «UCTEIl — CYJ — OTBETUHK»; «HUCTEI] — CyJ — CBUJE-
TE€Jb; «UCTEL — CYI — 3KCIIEPT» U T. A.

OpmHaKo MO 3TOMY BOMPOCY CYHIECTBYET W JApYras
TOYKa 3pEHHUS, CyTh KOTOPOU CBOAUTCA K TOMY, YTO NpPO-
LeCCyaJIbHblE OTHOLIEHUS] MOTYT CKJIAAbIBAThCS HE TOJb-
KO C yJacTHeM cyja (110 BepTHKaJIN), HO U 0e3 Hero (1o
TOPHU30HTANM), B BHIE IPOLECCYANbHBIX CBS3€H THIA:
«HCTeI] — OTBETYUKY, «HCTEI] — CBUAETENbY», «OTBETYHUK —
JKCmepT» U T.1.[5, c. 33].

He BbI3bIBa€T COMHEHMI, UTO B COBPEMEHHBIX YCIO-
BUAX OypHOTO CIIOHTAHHOTO PAa3BUTHUS MOCPETHHYECKUX
MIPOIIeTyp, CKIIAABIBAIOIIUXCS KaK B CyJe, TaK U BHE CyAa,
3aCy’KUBAET NPUCTAIBHOTO BHUMAHMS «PACIIMPEHHBIN»
MOAXOJl, IOMYCKAIOIIMKA MPOLEAYPHO-IPOLECCYaTIbHbIE
OTHOIICHHUA 0€3 HEeMOCPENCTBEHHOTO YydJacTus cymaa (c
BO3MOKHOCTBIO ITOCIIEAYIOIIETO CYASOHOTO KOHTPOIIS).

Bynyuu pa3HOBHIHOCTBIO HOPUIMYECKUX MPABOOTHO-
LIEHUH, XO3SIIICTBEHHBIE MPOLIECCYAIbHBIE PABOOTHOILIE-
HUsSL 00JaZaloT BCEMH IPHUCYLIMMH MM JIIEMEHTaMU:
CyOBEKTHBIM COCTaBOM, COJIEpKaHHEM, 0OBEKTOM, YCIIO-
BHSIMH BO3HUKHOBEHHSI.

OOBEKTOM XO3SHCTBEHHBIX MPOLIECCYaJbHBIX MPaBO-
OTHOILICHUH SBIISIOTCS SKOHOMHUYECKHE (XO3HCTBEHHBIC)
CHOpPBI OpTaHM3alNN ¥ MHIUBUIYAJIBHBIX NpeaNpUHUMA-
Tened Mexny coboil. ConmepkaHWeM XO3SHCTBEHHBIX
MPOIIECCYalTbHBIX IPABOOTHONICHUN SBIAIOTCA CYOBEK-
TUBHBIC TIpaBa M OOS3aHHOCTH WX yYaCTHHUKOB. CyOBek-
TaMH XO3SIMCTBEHHBIX HPOLECCYalbHBIX NPaBOOTHOIIE-
HUH SBJSIIOTCS CYJ M Y4aCTHUKH CY0IPOU3BOJICTBA.

C y4eroM  BBIIEU3JIOKEHHOIO,  XO3SIHCTBEHHO-
IIpoIecCyalbHOE MPABOOTHOIIEHHE MOXKHO ONPEACIHUThH
KaK yperyJupOBaHHOE HOPMaMH XO3SHCTBEHHOTO IIPO-
L[ECCYaJIbHOTO TpaBa KOMIUJIEKCHOE OOIIECTBEHHOE OT-
HOIIICHHWE, COCTOSAIINE W3 3JIEMEHTApPHBIX NPABOOTHOIIE-
HUM, 1 BO3HUKAIOIEE MEXKIY CyOhEKTaMHU X03SHCTBEHHO-
ro mpoiiecca B X0[€ paCCMOTPEHUS U pa3pelleHus X035i-
CTBCHHBIX (9KOHOMHYECKHX) CIIOPOB, IPH MEPECMOTpe
CyneOHBIX IIOCTAHOBICHHUH U TIPH UX UCTIOTHEHUH.
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JIOT'OBOP 3AVIMA B I'PAXKJTAHCKOM ITPABE
PECIIYBJIUKHU BEJIAPYCb:
OBIIASA XAPAKTEPUCTUKA

Tpuyrox T.A. (M® BHUII)

B coBpeMeHHOM 0OIIecTBE 3a€MHbBIE OTHOILCHHUS SIB-
JITFOTCS.  BaYKHBIM  3JIEMEHTOM DPBIHOYHOTO MEXaHU3Ma.
I'paxknaHckuii 060poT HEMBICIUM 0€3 3aeMHO-KPEIUTHBIX
OTHOIICHHUH, a PETyJIATHBHBIC BO3MOYKHOCTH, KOTOPBIC
colleparcs B 3a€MHOM OO0S3aTENBCTBE, HCHOIB3YIOTCS
MHOTHMH TPa’kIaHCKO-TIPABOBEIMH HHCTUTYTaMH, 0(OpM-
JSFOLTAME JICHEXKHOE 00s3aTeNBCTBO. DTO TaKWe HMHCTHU-
TYTBI, KaK KPEIUTHBIA IOTOBOp, BEKCENb, OOIUTamus,
0OaHKOBCKasi TapaHTHs, OAHKOBCKUHN BKJIAJ, MOPYYUTEITh-
cTBO. [IpaKTHUecKuii HHTEpeC U1 YIaCTHUKOB TpakaaH-
CKOT0 000pOoTa MpPEACTaBIsIeT BO3MOXKHOCTh HOBAIHH
JI0JIra B 3a€MHOE 0053aTeNbCTBO.

C pa3BuTHEM SKOHOMHUKHU M POCTOM YPOBHS KH3HH 33EM-
HbIE OTHOIICHHS CTaJl UTPATh 3HAYUTEILHYIO POJIb U B ObI-
TOBOH cdepe, pemias npoOieMy YAOBICTBOPEHHUS JIMYHBIX
noTpeOHOCTEH TpakiaH. B melicTByroIeM 3aKOHOIATEIIBCTBE
Pecniyormkn  Benapyce  moroBop 3aiiMa W KpenmTa, Kak
HUMEIOIIE POJICTBEHHYIO CYIIHOCTh OOBCOWHEHBI B OJHY
rmaBy 42 ['paxmanckoro konekca Pecryommku Benapychk ot
7 nexabpst 1998 1. Ne 218-3 (manee — I'K) «3aem u kpemuty.

Ucropus ropuaudeckoil KOHCTPYKIMM JOroBOpa 3aii-
Ma yXOOUT KOpHSIMU B pUMCKoe mpaBo. Tak, Jlurectsl
IOctunnana (533 rog H.3.) comepkar clieayrollee omnpe-
JlelieHne 3aiimMa: «3aeM (mutuum) TpeacTaBisieT coOoi
JIOTOBOP, MO KOTOPOMY OJIHA CTOpOHa (3aliMOjIaBelr) Ie-
penaer B COOCTBEHHOCTb JPYroil CTOpPOHE (3aeMIIMKY)
JICHE)KHYI0 CYyMMY HJIM M3BECTHOE KOJIMYECTBO MHBIX Be-
e, OIpeIeNIeHHBIX POJOBEIMH MpPH3HAKaMH (3€pHO,
MAacIio, BHHO), C 00s3aTeIbCTBOM 3aeMIUKA BEPHYTH 110
HCTEYCHUU YKa3aHHOTO B JIOTOBOpPE CpPOKa JHOO IO BOC-
TpeOOBAHUIO TAKYIO )K€ JICHS)KHYIO CYMMY HIJIM TaKOE€ XKe
KOJIMYECTBO BEIEH TOrO K& pPoja, Kakwe OBLTH Moiyde-
HeD» [1, c. 352]. BO3HUKHYB W3 PHUMCKOTO KOHTPaKTa
«mutuumy, AOTOBOP 3aiiMa M CEroHs COXpaHseT 3Hade-
HUe 00Iel MOoJeNu, M0 KOTOPOH CTPOUTCS PeryaupoBa-
HHUE BCEX KPEIAUTHBIX OTHOIICHHIA.

JleranbHoe omnpezeneHye 10ropopa 3aiima 1aeTcs B CT.
760 T'K. ITo noroBopy 3aiiMa 0jiHa CTOpOHA (3aMMOIaBEIT)
nepeaaeT B COOCTBEHHOCTh JIPYTOH CTOpOHE (3aeMIUKY)
JEHPCd WU JPYTHE BEIIH, OIpEIeNICHHBIC POIOBBEIMH
MPU3HAKaMH, a 3a€MIIUK O03yeTcs BO3BPATHTH 3aUMO-
JIABIy TaKyro K€ CyMMy JIeHeT (CymMMmy 3aiiMa) WiIH paB-
Hee KOJIMYECTBO JPYTHX MOJIYYCHHBIX UM BEIICH TOTO JKe
pona u xauectna [2].

JloroBop 3aiiMa cuuTaeTcs 3aKJIIOYEHHBIM C MOMEHTa
nepeaayn JeHeTr WIN APYTHX BEIIel, eclu MHOe He yCTa-
HOBJICHO 3aKOHOJIATSIILHBIMU aKTaMH.

OcHOBHBIE IPU3HAKH JIOTOBOpA 3aiiMa;

1) 00beKTOM JOTOBOpA SIBJIAIOTCS JEHBI'M WU HHBIE
BEIIIM, OIIpeJeIIsieMble POJOBBIMU TPU3HAKaMH (3aMEHU-
MBIC BEIIIH);




2) mpeaMeT OTOBOpa — ACHCTBUS 3aeMINUKA 110 BO3-
BpaTy 3aiiMOJIaBIly COOTBETCTBYIOIEH IEHEKHON CyMMBI
WIIA paBHOTO TIOJTYYEHHOMY KOJIMYECTBa BEIeH;

3) monp30BaHME ACHBIAMH M WHBIMH BEUIAMH, OIpe-
JIEIIEMBIMI POJOBEIMH IPHU3HAKAMHU, KOTOPOE BO3MOKHO
TONBKO B (hopMe HX MOTpeOICHUs, MpeanoaracT Halu-
Yye y 3aeMIUKa IPaBOMOYHS 10 PACIIOPSHKEHHIO 00BEK-
TOM JI0T0BOpA 3aliMa;

4) 1OoroBOp HOCHUT peallbHBIM XapakTep: OH CUMTAETCS
3aKJIFOYCHHBIM JIMIIL ¢ MOMEHTa (pakTHYecKoil mepenadn
3aliMOZIaBIIEM 3aEMIIMKY ACHET WM Belled, ompenense-
MBIX POJOBBIMHM MpPU3HAKAMH M CIYXalUX OOBEKTOM
JIOroBOpa 3aiima;

5) HoroBop SBISIETCS OXHOCTOPOHHHM IOTOBOPOM
(Tocite ero 3aKTIOYCHHA, B MPOIEXypPy KOTOPOTO BXOAHUT
U Tiepe/iada 3aeMHBIX CPE/ICTB, BCE O0S3aHHOCTH IO JIOTO-
BOpY HECeT 3aeMINWK, a 3aiiMoJaBel] BCErAa MOyJaeT
npaBo TpeboBanus) [3, c. 12].

3aeM SIBISIETCSI KJIACCUYECKOM pa3HOBUIHOCTBIO pe-
IBHOTO M OJHOCTOpPOHHEro jnorosopa. [lo obmemy mpa-
BUJTy JIOTOBOp 3aiiMa IPE/II0NIaraeTcsi BO3ME3JHBIM, MpH-
YeM pa3Mep MPOLIEHTOB ONpEAENsETCsS JOrOBOPOM (eciu
TOJIBKO O€3BO3ME3/HBIN XapakTep 3aiiMa He yCTaHOBJICH
3aKOHOM WJIH TOTOBOpOoM). [IpH oTCyTCTBHH B 3TOM AOTO0-
BOpE IPSMBIX YKa3aHHI O pa3Mepe MPOICHTOB OH OIpe-
JIEIeTCS TI0 TeM K€ MPaBUIaM, YTO U MPOICHTHI 3a MOJIb-
30BaHHE UY>KUMH JICHS)KHBIMU cpenctBamu. Camu Tpo-
IEHTHI TI0 COTJIAMICHUIO CTOPOH MOTYT B3BICKUBATHCS KaK
B JICHEXKHOH, TaK W B HATYpalbHOH (GopMEe W B ITOM
CMBICIIE HE 3aBHCAT OT MpeaMeTa 3aiima (ero xapakrepa).
BmMecre ¢ Tem mpezmnonaraercs, 4To 3aeM BeleH, onpee-
JICHHBIX POJOBBIMH MPU3HAKAMU, — OECIPOLIEHTHBIH (0e3-
BO3ME3JHBIN), €CIM WHOE MpPSIMO HE NPEITyCMOTPEHO B
JoroBope. [IponeHTsl Mo JoroBopy 3aiiMa MOTYT BBIILIA-
YHMBATHCS B JIOOOM COTJIACOBAHHOM CTOPOHAMH MOPSIIKE
(B TOM UHCIIEC ¥ OJHOKPATHO), HO MPH OTCYTCTBHUHU CICIIH-
ANBHBIX YKa3aHWH JOJDKHBI BHITIAYUBATHCS SKEMECSIHO,
MpUYeM He JI0 ONPENISIIEHHOTO IOTOBOPOM CPOKa BO3Bpa-
Ta CyMMBEI 3aiiMa, a 10 AHA ee (PaKTHIeCKOTO BO3Bpara.

B pesympTaTe TpOBENESHHOTO WCCICIOBAHUS MOXHO
BHECTH CIICAYIOMIAE TIPEIIONKEHUS TI0 COBEPIICHCTBOBA-
HHUIO JISHCTBYIOIIEr0 TPa)XIaHCKOTO 3aKOHOAATENIhCTBA
Pecnybnuku benapychs.

1. Ilyaxt 2 crateu 764 I'K u3noxuTs B ciexyromeit
pelaKiuuu:

«Ecnu moroBopoM 3aiiMa mpeaycMOTPEHO BO3Bpallle-
HHE 3aiiMa 10 4acTsM (B paccpodKy), TO MPH HAPYIICHUU
3a€MIIUKOM CpPOKa, YCTAaHOBJICHHOTO Ui BO3Bpara ode-
penHOW wacTH 3aiima, 3aifMoJaBell BIIpaBe MOTPeOOBAThH
JIOCPOYHOTO BO3BpaTa BCEH OCTaBIIEWCS CYMMBI 3aiima
BMECTE C MPOLEHTaMH 3a IMepro (HaKTHIECKOTO ITOIB30-
BaHU 3a€MIIHKOM 3aiIMOM.

2. Cratbto 766 'K u310KHTh B CIIETYIONICH peaKIiu:

((HpI/I HEBBITTIOJTHCHUHN 3aCMIIUKOM ITPETYCMOTPEHHBIX
JIOTOBOPOM 3aiiMa 00s3aHHOCTEH 10 00ECIeYeHUI0 BO3-
BpaTa CyMMBHI 3aiiMa, a TakXe IpH yTpaTe 0OecIedeHus
WIM YXyIIIEHUH €r0 yCJIOBUH IO OOCTOSITENIhCTBAM, 3a
KOTOpBIE 3aliMO/aBell HE OTBEYaeT, 3aiiMO/aBel] BIIPaBe
NOTpeOOBaTh OT 3aeMILUKA JOCPOYHOTO BO3BpATA CYMMBEI
3aiiMa M yIUIATBl NIPOLEHTOB 3a MepHOoJ] (PaKTHUECKOTO
TIOJIG30BAHUS 3a€MILUKOM 3aliMOM, €CJIM MHOE HE INpely-
CMOTPEHO JIOTOBOPOM».

3. Ilyukr 2 cratbu 767 T'K u310%uTh B clemyromei
penaKium:

«B cinyyae HEBBIIOIHEHHS 3aE€MIIUKOM YCIOBHS IO-
roBopa 3aiiMa O LIEJIEBOM HCIOJIb30BaHUU CYMMBI 3aiima,
a TaKkKe IPH HAPYIICHUN OOSI3aHHOCTEH, MPEeIyCMOTPEH-
HBIX IIYHKTOM | HacToslel cTaThbH, 3aiiMOIaBel] BIIpaBe
moTpeOOBaTh OT 3aEMIIIMKA JOCPOUYHOTO BO3BPATA CYMMBI
3aliMa W yIJaThl MPOICHTOB 3a IMEPUON (HaKTHYSCKOTO
M0JIb30BAHUA 3a€MILIUKOM 3aiMOM, €CITM MHOE He Mpeay-
CMOTPEHO JJOTOBOPOM).
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3APYBEKHbBIN ONBIT IPUEMHOM CEMbBH:
AKTYAJIBHBIE BOITPOCBI
INPABOIIPUMEHEHUSA B TIPAKTUKE
PECIIYBJIMKU BEJIAPYCbH

Hezmapux B.C. (FUII)

AxTyanpHass TOTpeOHOCTH OOLIECTBA B YCTpOICTBE
JIETeH-CUPOT U AETeH, OCTaBIIUXCS 0e3 MoIe4eHHs pou-
Telel, CTUMYJIMPYET MMOUCK HOBBIX (hOPM, KOTOpPBIE MOTYT
00eceunTh TOJMHOIICHHOE Pa3BUTHE W BOCIIMTAHUE, HaH-
Oonee mMpUOIMKEHHOE K CEMEHHBIM YCIIOBHSM, YTO HE
BCETAA YCIICIIHO BBINONHACTCA B YUPSKICHUSIX HHTEp-
HaTHOTO THIA. OTHOW U3 TaKUX (POPM YCTPOWCTBA JETEH-
CHPOT M JIeTeH, OCTABIIMXCS O€3 IMOINeYeHUsT POoIUTeNeH,
cormacHo ct. 118 Kogekca Peciybmuku benapyce o Opa-
K€ U CeMbe SBISIETCSA NMPHEMHAs CEeMbsi, KOTOpas BHOCHUT
CBOM BKJaJ B BOCIHMTAaHHE M COLMANBHYIO aJaNTaluio
Takux aeren [1].

Ilo nannbiM HanuoHanbHOrO LIEHTpAa YCHIHOBJICHUS
Pecniy6nuku benapycs, B 2019 rony B Pecniyosnuke Bena-
PYCh Ha BOCIIMTAHUH B IPUEMHBIX CEMBSX HAXOIMINCH 68
nereil. IIpm 3TOM HENOCPEICTBEHHO Ha BOCIHMTAHWU B
npueMHbIX cembsix Ha 2017 r. Haxogmioch 230 nereid-
CHPOT M JIeTeH, OCTaBIIMXCS 0e3 MOIeYeHUs! pPOIUTENeH,
qT0 OoJbIe, yeM Ha 2019 rox [2].

[pu cozmannn mpueMHOW ceMbU HAMOONBIINN WHTE-
pec BBI3BIBACT NPOLECC €€ OpPraHu3aIMH, B KOTOPOM
MOJKHO BBIJENIUTH JIBA TECHO B3aMMOCBS3aHHBIX ATara:
MpEeANoroBOpHOl W JgoroBopHoil. IlpennoroBopHsbie
OTHOIICHHS CKIIQABIBAIOTCA MEXIY OyIyIIMMH Y49acTHH-
KaMH JIOTOBOpa 00 YCIOBUSX BOCITUTAHUS M COJIEPIKAHU
JIeTeH erne 10 ero 3aKimodeHus. [3, c.17].

Ha nomkxHOCTM NpHEMHBIX POAUTENEN HAa3HAYAIOTCS
JIM[A, OCBOMBIIME COOTBETCTBYIOIIME OOpa3oBaTeNIbHBIC
MIPOrpaMMbl O0YYarOIIMX KypCOB JOIOJHHUTEIBLHOTO 00-
pasoBanusi B3pocibix. [logbop mpueMHBIX poauTenel
OCYILECTBIISIETCS OpraHaMH OIEKH U MONEUYUTENbCTBA.
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Jletn-cupoThl, OETH, OCTaBIIHECS 0e3 MONEdYEeHHs pPo-
JUTENEH, MepeaatTcsl B MPUEMHYIO CEMbIO HA OCHOBAHUH
JIOroBOpa 00 YCIIOBUSIX BOCIIMTAHHS M COJCP)KaHUS ACTEH.
JoroBop o mepenave pebEHKA Ha BOCIIUTAHHE B IIPUEMHYIO
CEMBIO JIOJDKEH IPENyCMaTpHBaTh YCJIOBHUS COJIECPIKaHUS,
BOCITUTAHUS W 00pa3oBaHMs peOEHKA, IpaBa M 0Os3aHHO-
CTH IPUEMHBIX POJUTENICH, 0053aHHOCTH MO OTHOLICHHIO K
MpUEMHOI ceMbe OpraHa ONEeKH U MONEUUTENICTBA, a TAKKe
OCHOBaHHs U MOCIEACTBHSI TAKOT'O JOrOBOPA.

Cornacno ct. 173 Konekca o 6pake u cembe PecryOiu-
ku benapycs, nepemada meTed-CHpOT, AeTeH, OCTABIIUXCS
0e3 TorneueHUs POANTENEH B IPHEMHYIO CEMBIO OCYILIECTB-
JSETCS C YUETOM HX KelaHus. PeOeHOK, JOCTHIrmiA ecs-
TH JI€T, MOXET ObITh IEpeaH B IPHEMHYIO CEMbIO, ICT-
CKHIi JIOM CEMEHHOTO THTIa TOJIBKO ¢ ero coryiacus [1].

Ha conmepxanmne kaxmoro pe6éHka B IPUEMHOM ceMbe
€KEMECSIYHO BBIIUIAYMBAIOTCS JICHEKHBIE CPEICTBA B TIO-
psanke, omnpenenéaHoM [IpasurensctBom PecrryOmuku be-
Japych, a TaK)Ke OpPraH ONEKH W IIONEYMTEeNIbCTBA 00s3aH
OKa3bIBaTh MPUEMHOI ceMbe HEOOXOAMMYIO IIOMOIb, CIIO-
cOOCTBOBaTh CO3/IaHHMI0 HOPMAIBHBIX YCIOBHUH JKH3HHU U
BOCIIUTaHHs PeOEHKA a TaKKe BIIPaBE OCYILECTBIATH KOH-
TPOJb 3a BBIIOJIHEHUEM BO3JIOXKCHHBIX Ha IPUEMHBIX PO-
Teneld 00s3aHHOCTEH 0 COAEPKaHUIO, BOCIIUTAHHIO U
o0pa3oBaHUIO peOEHKA.

[IpuemHast ceMbsi OTJIMYAETCS TEM, YTO OHA 3ampo-
rpaMMHpPOBaHa Ha COXPAHEHHE W MOJJEpKAaHUE KOHTAK-
TOB peOCHKA ¢ OMOJIOTMIECKUMH POAUTEISIMHU, YTO B MOJI-
HOH Mepe COOTBETCTBYET OCHOBHOMY HAalIPaBIICHHUIO I10-
JIMTUKU TOoCydapCTBa B obnactu NOAACPKKN U 3allUThI
JIeTCTBa. JTa MOJUTHKA 3aKJII0YaeTCs B CO3MAHUU ONTHU-
MaJIbHBIX YCJIOBHH JUI oOeclieueHHs KakaoMy peOeHKY-
CHUpOTE U peOCHKY, OCTaBIIeMycs 0e3 MONeUeHHUs] PoAnTe-
JIell, TapaHTUPOBAHHBIX IIPAaB Ha CEMBIO, YPOBEHb JKU3HH,
HEOOXOAMUMBII JJIsl TOJHOLEHHOTO (PU3NYECKOro, yMCT-
BEHHOTO ¥ [yXOBHOT'O Pa3BUTHSI.

Takum 00pa3zoM, IpHEeMHast CEMbsI BHINOJHIET (YHK-
MO KaK ObI «CKOPOM MOMOIIN B CITy4ae BOSHUKHOBEHUS
B OHOJIOTMYECKOll ceMbe KPHU3HUCHBIX ycioBHH. [TosTomy
LIeNb PHEMHOI CEMBbH — CO37IaTh OJAarONPHUITHBIC YCIIO-
BUSL JUIs1 BpEMEHHOTO NpeObIBaHUS JETeH, MOKa OCYIIEeCT-
BIICTCA COLMAaJIbHasA U (bI/ISI/I‘IeCKaH pea6I/IHI/ITaHI/I$[ ux
poauteneir. MHCTUTYT AETCKUX JOMOB SIBIISIETCS HED(-
(EeKTUBHBIM U BOCTIIUTaHHS AeTeii-cupoT. V3yuenue u
paccMOTpeHHE OMbITa IPYTUX CTPaH MOXET MOMOYb K
CKOpeHIeMy OTKa3y OT BOCHHTAHHS IeTeH-CHPOT B JIET-
CKHX JIOMax W Tepexoja K ceMeifHbIM (hopMaM BOCTIMTa-
HUSI TIOMOXKET MCIIPABUTh HETaTUBHBIE ITOCIEACTBHUS BOC-
MIUTAHMS IeTeH B TAKUX YUPEKICHUAX.

Jnst cpaBHEHUsI B ABCTPHH OJaronpusTHas S3KOHOMH-
yeckas CUTyauus, a Takxke 3((dexTHBHas coluaIbHAsS
TIOJIUTHKA TIPABUTEIHCTBA 3TOW CTPaHbI, IOMOTJIA PEIINTh
mpobsieMy JAeTeii-cupoT. JleTckue aoMa B TPaauIlHOHHOM
MTOHUMAaHUH 3TOTO YUPEKACHHSI OTOILIN B TIPOIIIOE.

Haumnas ¢ 2000 roma Bonrapus mpoBena 3HaAYUTEINb-
HBIEe peOopMBI B 0071aCTH OXpaHbl mpaB Aeteld. CyImHOCT
pedopMBI — COKpPAaTUTh YHCIIO JeTeil B MHTEpPHATaX, CO3-
J1aTb HOBBIC AJBTCPHATHUBHLIC YCIIYT'HM, HAIIPABJICHHBIC Ha
Npo(UIAKTUKY COIMAIBHOTO CHPOTCTBA (paboTa ¢ ceMbs-
MH TPYHITBI PUCKa), a/IalTallio0 Hanbosee YsI3BUMBIX KaTero-
puii mereill (IeTH-CHPOTHI, AETH U3 MaloOOeCIeYeHHbIX Ce-
Mel, IeTH U3 STHUYECKUX MEHBIIMHCTB (Uprane) [4, ¢.53].
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B 2010 romy Bosdrapus mpuHSIa CTPAaTErHio MO ACUHCTH-
TYIHOHATM3AINH JeTeH, COTJIaCHO KoTopoit mo 2025 roma
JIOJDKHO OBITh TMPEAOTBPAILCHO NOMEIIECHHE AETel B WH-
TEpHATHI BCEX THIIOB.

B Ionpme Ha mpoTshxkeHU: mocinegHnx 20 JeT mpaBu-
TEIBCTBO HPHIIOKUIO OTPOMHOE KOJMYECTBO YCHIMH IUTs
pedopMupOBaHUS CUCTEMBI OIIEKH HAJl IETbMH-CUPOTaMHU.
HanGonpmmm nocTmkeHneM B 3TOH cdepe sBIsIeTcs pe-
(opMa cHCTEMBI MOAJCPKKH CeMel M ONEKU 3a JETbMH-
cupotamu, npoBeneHHas B 2011 roay [4, ¢.52]. [annas
pedopMa HOCHT JOJITOBPEMEHHBIH XapakTep W HallelieHa,
NPEe’K/Ie BCEro, Ha MpOQUIIaKTHKY MPOOJIEMBI COLMAIBLHOTO
CHPOTCTBAa M TOCTENEHHBIA MEPEXO] K albTepPHATHBHBIM
METOZIaM BOCIUTAHUS IETEH-CHPOT.

Pectiybnmke Bemapyck Oputo OBl 3(phekTHBHO Kak C
TOYKH 3PEHHS TpaBa, TAK U MOPAIM HMIUIEMEHTHPOBAaTh
HEKOTOpble  (pYHIAMEHTAIbHBIE TMPHHIWIBI  COCEIHUX
CTpaH B YNPABICHUH CHCTEMOH ONEKH, KOTOPHIE MOMOTYT
6osee 3pPeKTUBHO CTIPaBUTHCS C MPOOIEMON CUPOTCTBA B
HepexoaHblif At crpaHbl. Cpeny OCHOBHBIX ITOJIE3HBIX
MPEATI0KEHHH MOKHO BBIZICTIUTH CIIeIyIOIHE:

1. 3akperieHre OCBEIOMIICHHOCTH TpaXKJaH U pabOTHH-
KOB TOCYJApCTBEHHBIX OPTaHOB O HENOCTaTKax JETCKUX J0-
MOB I UX BOCTIMTaHHUKOB. OTIBIT Bcex cTpaH EBporeticko-
TO COI032 OJJTHO3HAYHO INOKA3BIBACT, YTO MOMUMO 3HAYUTENb-
HBIX OFO/DKETHBIX Pacxo/loB Ha COICp)KaHHe JETCKHX JIOMOB,
9TH YIPEKACHHUS OKa3bIBAIOT MAaryOHBIH 3(P(EeKT Ha IICHXUKY
JIETeH-CHpOT, KOTOpast ¥ TaK CEPhE3HO HapyIlIeHa IOCie pac-
CTaBaHMS ¢ OHONOTHYECKOH ceMbell. UeTKoe TOHNMaHHe Bee-
IO KOMIUIEKCA HEraTUBHBIX A(DPEKTOB (HYHKIMOHUPOBAHHS
JIETCKHX JIOMOB HEOOXOAMMO sl TIOHMMaHUsi HeOOXOANMO-
CTH CKOpEHIIIero mepexosa K BOCIUTAHUIO JieTell B allbTepHa-
TUBHBIX YUPEXKICHUAX CEMEHHOTO THTIA U IPHEMHBIX CEMbSIX.

2. [lapTHEpCTBO rocyapcTBEHHBIX OPTaHOB CO BCEMH
CTOPOHAMM, JKENAIOIMIMMU IIOMOYb JIE€TSIM-CHPOTaM, B
nepByio ouepens — ¢ HekomMmepueckumu (HKO), Herocy-
nmapctBeHHbIME (HI'O) opranmsanussMu U 0OIIECTBEHHBI-
MH WHUOWATHBaMH. JaHHBIE AEHCTBHS SBISIOTCS OCHO-
BOW YCHENIHOTO peHIeHHs MpoOJIeMbl JeTeii-cupoT B
ctpaHax EBpormefickoro coro3a. C moMompo 3pQHeKTHB-
HoM koopauHauuu ycwiuid HI'O, BosoHTEpOB M colmanb-
HBIX CITyK0 BO3MOXKHO pEIICHHE IIeJIOr0 psija mpodiem
JIeTe-CUPOT, NETCKUX JIOMOB M IPUEMHBIX CEMEN IpuU
OTHOCHTEIJIHO HEOOJIBIINUX OIOKETHBIX PAcXoaax.

3. AxTuBHas npoduiIakTHKa MpodiIeMbl COLHAIBHOTO
cupotrctBa. Kak B cutyanuu [loseimm, rae ecTh HHCTUTYT
CEeMEHHOT0 acCHCTeHTa, KOTOPbIH 3aHUMAETCS HCKITIOUH-
TENILHO TIPEIYNpPEXICHUEM H3BATHS peOCHKa W3 Tpo-
OneMHON ceMbH M pabOTaeT ¢ OrpaHMYCHHBIM KOJINYECT-
BOM ceMeit (1o 20), UMeno CKOpBIi TO3UTUBHEIHN 3 dekT
B pabote ¢ 50% HeOnaromnosryyHsix cemei [4, c.54].

4. YCTaHOBUTHh OJHMUM M3 TJIABHBIX KPAaTKOCPOUHBIX
MPHOPUTETOB PEePOPMBI CHCTEMBI OMNEKH BOCIHUTAHHE
BCEX CHPOT JI0 7 JIET Ha CEMEHHBIX (popMax OIeKH, Tak
kak npumep Ilonbmm u bonrapuu mokaselBaeT yTo pe-
¢dopmMa CHUCTEMBI OINEKH HAA ACTBMH-CHPOTAMU MOXKET
OBITH OYEHb JOPOTOW, MOITOMY (HHAHCOBBIE PECYPCHI
JIOJDKHBI OBITH HAIpaBJICHBI B MEPBYIO odepeap Ha obec-
MEUYEHUE ONEKH AeTel 10 7 JeT B MPUEMHBIX ceMbsx. s
3TOr0 MOXeET OBITH IpoBeAeHa IiryOokas pedopma mpo-
L[€CCa YCHIHOBJIEHUS C LENbI0 3HAYUTEIBHOTO COKpalle-
HUS BpEMEHHU, KOTOPOE 3aHUMAET 3TOT IPOLIECC.
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BPAYHBIN JIOTOBOP
HA MIOCTCOBETCKOM ITPOCTPAHCTBE

Esxcoea T.b. (M® BHUII)

Ha mocrcoBeTckoM mpocTpaHCTBE 3aKIIOYEHHE Opad-
HOTO JI0TOBOpA BIIEpBBIE OBLIO MpexycMoTpeHo B Cemeii-
HOM kojekce Poccuiickoit @enepanun. bpaunsiii gorosop
KaKk HOBEJUIA CEMEIHOTO 3aKOHOJATENbCTBA MOSBHIICS B
PecniyOnmke Benmapych ¢ BCTymiieHHEM B IOPHANYECKYIO
cmty ['paknanckoro konekca Pecryommku benapycs, cr. 259
KOTOpOTO JOIyCTHJIa U3MEHEHHE PeXnma oOuiell coBme-
CTHOHM COOCTBEHHOCTH CYNPYTOB IOCPEICTBOM 3AKITFOUCHUS
MEXIy HUMH CIHEHHAIbHOTO COTNIAIIeHUs. 3aKpeIuieHue
JTAHHOTO MHCTUTYyTa B OEIOpycCKOM NpaBOBOW cucTeMe
66110 0hopMITeHO B pamkax HoBoro Konekca PecryOnuku
Bbenapyce o 6paxe u cembe (nanee — KobC), BcTynusiiero
B crny 1 cenTsops 1999 roma. Ct. 13 KobC o6o3Haumna
yrnoMsaHyToe B ['paskmaHCKOM KOJEKce COTJallleHue CyI-
PYTOB Kak OpayHbIA JOTOBOP M ONPEIEINIa OCHOBHI IIpa-
BOBOTO PETYJIMPOBAHUS JOTOBOPHOTO PEXMUMA MMYILECT-
Ba CynpyroB. MOXXHO TNPEZIIOJIOKHUTh, YTO OeNOpYCCKHi
3aKOHO/IATEN b PacCMaTpuBall OpadyHbIi TOTOBOP KaK OJWH
W3 BaXHBIX AJIEMEHTOB B THporecce pedopMupoBaHHs
MIPAaBOBOI'O PETYJIMPOBAHUS OpadyHO-CEMEHHBIX OTHOIIE-
HHUH. DTOT MHCTUTYT obemian cTath 3(H(HEKTUBHBIM CITO-
cOo0OM IPUBHECEHUS HEKOTOPHIX AUCIIO3UTHBHBIX Hayall B
METOJ CEMEHHOTo NpaBa, XapaKTepPHbIMHU YepTaMH KOTO-
pOro Ha NPOTSHKEHWH BCEH MCTOPHU CYIECTBOBAHHS CO-
BETCKOTO CEMEIHOro mpaBa ObUTH IpPEUMYIIECTBCHHAs
MMIIEPAaTUBHOCTD U SPKO BBIp@KEHHAsh KOMIIOHEHTA ITyO-
JUYHOTO WHTEpeca TOCYIapcTBa B PETyIMPOBAaHHUU Ce-
MEWHBIX oTHOIIEeHuH [1, c. 37].

3akoHoM Pecrryonmku Bemapycs ot 20 uronst 2006 roga
Ne 164-3 «O BHecenun m3mMeHeHuil u gononHeHuit B Ko-
nexc PecyOnmku benapych o Opake U ceMbe» B JEHUCT-
Bytomuii KobC BHeceH psa KOHIENTyaJdbHBIX H3MEHE-
HUH, 3aTparuBaONMX KakK MPpaBa IpaxkgaH, TaK M MOJIHO-
MOYHS TOCYAZApCTBEHHBIX OpraHOB B cdepe OpadHo-
ceMeliHbIX oTHOMeHn. Co BCTyIUIeHHEM 3aKoHa B CHITY,
NpaBo Ha 3akitoueHne 6paynoro porosopa (ct. 13 KobC)
MOJYYMIJIM Hapsily ¢ CyNpyraMH M JIMIA, BCTYINAIOIIUe B
Opak. IIpu 3TOM IOKyMeHTaiIbHOTO OQopMIICHHS XKena-
HUS BCTYIIUTH B Opak He TpeOyercsi, I03TOMY IpaBO Ha
3aKII0YeHHe OpayHOro JOroBOpa He 00YCIIOBJIEHO IOCIIe-
JYIOIIMM 3aKJIFOUYCHHEM Opaka M MOXKET OBITh PEaTM30BaHO

B J1I000€ BpeMsi Kak 70 3aKJII0UeHUs Opaka, Tak U B Opake
1o ero pactopxenus. OqHako OpadHbIN JOTOBOP B JIIOOOM
ClTydae BCTYNIUT B CHJIy HE paHee ITHS 3aKITIOYCHUsS Opaxa.
3aKoH OTHETHHO OTOBAapHBACT BO3MOXKHOCTH 3AKITIOYCHUS
OpagHOTO JOTOBOpAa HECOBEPIICHHOJNETHUMH JIUIIAMI,
BCTYTIAIOIINMU B Opak. OHAKO B 3TOM CITydae HEOOXOANMO
coryacue poaurteneil (momeuurenei) HECOBEPIIEHHOET-
HHUX, He 001aJa0UX MOJIHOM 1eeCoCcOOHOCTRIO [2].

CrnexyeT OTMETUTh, YTO IOJOXKEHHUS O PEXHUME CYII-
PYKeCKOW COOCTBEHHOCTH TeX JIET HOCHIM MEHEe JeMO-
KpaTU4HBII XapakTep, HEXEIU COBPEMEHHBIM DPEXHUM.
OTO BBIpa)kajaoch, BO-TIEPBBIX, B TOM, YTO pEIICHUE O
BCTYIUICHUH B OpaK MPHHUMAIOCH POJUTEISIMA MOJOMIBIX,
a He CaMUMH OpadyroIIUMICS, YTO HapyIlaeT OAWH W3
[JIABHBIX MPUHLMIOB ACUCTBYIOLIETO CEMEMHOrO IpaBa O
JOOPOBOJIFHOCTH OPAYHOTO COF03a MYKYHHBI U YKECHIIUHEL.
Bo-BTOpPBIX, TOTOBOP O 3aKITIOYEHUH Opaka HOCHI MPUHY-
JIWTENBHBIN XapakTep, MOCKOJBKY JIMIA, BCTYMAIOMIAE B
Opak, BBICTYNAJIN HE KaK CyOBEeKTHI, a Kak OOBEKTHI, COrJia-
CHe WIJI Hecorjlacue Ha BCTYIUICHHE B Opak, JIMYHbBIC CUM-
MIaTUU HEe IPUHIMANNCh BO BHUMaHue [3, c. 164].

Urak, B perynupoBaHuM OpayHO-CEMEWHBIX OTHOILE-
HUU B MPeIpeBOTIONMOHHON Poccum ObLn caenaH 3Ha4M-
TeNbHBIA wwar Boepéa. B panpHelieMm JIM4HbIE NpaBa U
00S53aHHOCTH CYIIPYTOB MpeTepIieBa Bce OoJiee CymecT-
BEHHBIC M3MCHEHMs. [Ipekae Bcero, ¢ BOCIPHUATHEM CB-
porieiickux (opM >KA3HH HU3MEHHJIIOCH CaMoO TOJ0KEHHUE
JKCHITIH B OOIIECTBE. 3aKOHOAATENb B 3TOT IEPHOJ BCE
0oJiee aKTHBHO THITACTCS PETYINPOBATh BHYTPECHHHE OT-
HOULIGHUs CynpyroB B Opake. VMylecTBeHHbIE OTHOILIE-
Hus cynpyros ¢ XVIII Bexa Taxke MeHstorcs [4, c. 26].

MOKHO TOBOPUTB O TOM, YTO «3AKOHHBIA PEKUM
HMYyIIECTBAa CYIPYroB B TEUEHHE JIUTEIHFHOIO BPEMEHU
SIBIISUICA €MHCTBEHHBIM BHIOM DPEXHMOB, M COCTABIISIIO-
II1€ ero OCHOBY HOPMBI IIpaBa UMIEPATUBHO (IICHTPAIHU-
30BaHHO) OMPEHCTSUIA HUMYIICCTBEHHBIH CTPOW CEMBH,
00BEM W cOZepKaHHe WMYIICCTBEHHBIX MpaB U 00s3aH-
HOCTEHW YYaCTHHUKOB CEMEWHBbIX OoTHOuIeHui. Camu CcyI-
PYTH HE HAJCTSUTUCh IPABOM IO CBOEMY JKEJIAHHIO Me-
HATH MPABOBOM PEXUM MMyIIecTBa. Takum o0pa3oM, oc-
HOBHOH NPUYMHOU TOSBICHHUS OpavYHBIX KOHTPAKTOB B
3apyOCIKHBIX CTpaHaX SBWJIACH MOTPEOHOCTh HMMYIIUX
KJIACCOB OTPAJANTh CBOM KamMTal OT HOCTOPOHHETO BMe-
IIaTEeNIECTRA.
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IOHSATHUE U CYIHECTBEHHBIE YCJIOBUs
A3APTHOMU UTPBI 110 3BAKOHOJATEJIBCTBY
PECITYBJIMKU BEJIAPYCb

Kunenkosa K.A. (M® EHII)

A3apTHBIC UTPHI IPONUTA B CBOEM PAa3BUTHH JIOBOJIBHO
JUTMTENIGHBIA MyTh, HAYWHASL CO TIIyOOKOH APEBHOCTH W
BIUIOTh JO HAINUX JHCH, BBICTYINAas OJHOBPEMCHHO Kak
OCHOBAHHBII Ha PUCKE CIIOCO0 00OraIeHust ¥ Kak pa3Ho-
BUIHOCTH Jocyra. HecMoTps Ha MOJHUTHKY 3alpeToB U
OTPaHUYCHUI WrOPHOW JEATEIBHOCTH, HEOJIHOKPATHO
MIPOBOIMIMYIO 3aKOHOJATENIEM B PAa3IMIHBIE MCTOPUYCCKHE
MEpUONIBI, BO MHOTHX CTpaHaX, BKJIIouYas PecrmyOmuky
Benapyce, a3apTHBIE WTPBHI MOIYUIN IIHPOKOE Pacmpo-
CTpaHCHHE, 3aKPEIMUBIINCH B KAYECTBE CAMOCTOATEILHOTO
BHJIa OTHOIICHUH COBPEMEHHOTO TPakJaHCKOTO 000pOTa.

3aKoHOATeNh HE YCTAHOBWJ 3HAYCHHE MOHSATHS «UT-
pa» B BUAY OOIIEU3BECTHOCTH JAHHOTO MOHITHS M CIIU-
HOOOpa3us B €ro MOHUMAaHUH.

AzapTHas Urpa — 3T0 OCHOBaHHOE Ha PUCKE COIJIallle-
HHUE O BBIUTPHIIIE, 3aKIIOYEHHOE YYACTHUKOM TaKOTO CO-
[JIalleHus] ¢ OpraHU3aTOPOM JIAHHOTO BHJIA a3apTHOM WT-
PBL, THOO 3aKITIOYCHHOE OBYMS WM HECKOJBKHMH Y4acT-
HUKaMH TaKOTO COTJIALIICHUS MEXIY co0o# 1mbdo ¢ opra-
HU3aTOPOM JAaHHOTO BHIA a3apTHOH WTPHI MO IMpaBHIIaM,
YCTaHOBIICHHBIM OPTaHU3aTOPOM a3apTHOH WIPHI, Te
HCXOJ] COTJIAIICHWS 3aBHUCHUT OT BIMSHHUS CIydas, HAa Ha-
CTYIUICEHHE KOTOPOTO CTOPOHBI MIMEIOT BO3MOKHOCTh OKa-
3bIBaTh BIMSIHME CBOMMHU JAelcTBUsAMH [1, c. 8].

BiusiHue ciydas Ha pe3ynbTaT a3apTHOM WIPHI Ha-
CTOJIBKO BEJIMKO, YTO JINYHBIC KA4eCTBA UTPOKOB MPAKTH-
YECKH He BIIMAIOT Ha ee pe3ynbrar. Ha teppuropun Pec-
nyOnuku benapych paspelieHbl OpraHu3alys U npoBee-
HHUE CJICIYIOIIUX BHUOB a3apTHBIX WIP: HUTHHIPUYCCKAS
urpa (pyJaerka), Urpa B KOCTH, Tpa B KapThl, UTpa Ha
HUTPOBBIX aBTOMATaX, JIOTEpEs, TOTAIM3aTOp, OyKMeKep-
CKasl urpa.

A3zapTHBIC UTPHI CIEAYeT OTIMYATh OT IPYTHX BHIOB
urp. B CHOPTUBHBIX COPEBHOBAHUAX HMMYIIECTBEHHBIN
BEINTPHIII HE SBISCTCS TIaBHOM IENBIO, Pe3yJbTaT CO-
PEBHOBaHH 3aBUCHUT OT JIMYHBIX Ka4ECTB U IMOJTOTOBKH
CIIOPTCMEHOB, KPOME TOrO, MPOWTPAaBINas CTOPOHA, KaK
MIPaBUJIO, HUYETO HE TepsET.

Kommepueckue urpsl (npedepanc, Opumpk) coaepxar
OTIpE/IeIeHHBIN 3JIEMEHT CIIy4aifHOCTH (packmuaj KapT), HO
pelaromas poilb 31eCh OTBOJUTCS CIIOCOOHOCTSIM HI'PO-
KOB (QHAIIMTHYECKUM CHOCOOHOCTSIM, MaMSTH, 3HAHUIO
ncuxoyiorun). OTHOIIEHUS MEXIY OpraHW3aTOpaMH IIo-
Teped, TOTANM3aTOpOB (B3aUMHEIX ITapH), APYTUX a3apT-
HBIX WTP W yYaCTHUKAMHU WTP OCHOBaHBI Ha JIOTOBOPE.
Opranmszaropamu sBIsIOTC PecryOnmka bemapycs, an-
MHUHHCTPATHBHO-TEPPUTOPHAIBHBIC SAWHHIIBI, JIUIA, I10-
JIyYHBIIKE OT YIOJHOMOYCHHBIX FOCYIAPCTBEHHBIX Opra-
HOB pa3penIeHus (JUIEH3NH).

B cootBerctBUM ¢ 1. 2 cT. 932 'pakIaHCKOTO KOJIEKCa
PeciyOimmkn  Bemapycs, B ciydasix, NpeXyCMOTPEHHBIX
MIpaBUJIAMH OPTaHHU3AIUN WTP, JOTOBOP MEXIy OpraHu3a-
TOPOM M YY4ACTHHUKOM O(OPMIISIETCSI BBIIAUCH JTOTePEHHOTO
Owiera, KBUTAaHIIUM W WHOTO AOKyMeHTa [2]. U3 3toro
CIEeIyeT, YTO KpOME CIy4aeB, MPSMO YCTAHOBICHHBIX
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3aKOHOJATEIbCTBOM O MPOBEICHUH TP, JAHHBIA BHUI JO-
TOBOpPa MOXKET 3aKJII0UAThCS B YCTHOH (hopMme.

JloroBop Mex1y y4YacTHHKOM M OPTaHW3aTOpPOM HIp
(JroTepeif) Bcerga HOCHT ajieaTOPHBIA (PHCKOBBIN) Xapak-
Tep, MOCKOJIBKY BBIMTPBIII MIIM IPOUTPHIII 3aBHUCST OT CITy-
YalHBIX (paKTOPOB, KOTOPBIE CTOPOHBI HE KOHTPOJIUPYIOT.
Taxke MOXKHO OTMETHTb, YTO a3apTHas Urpa MOXKET 3a-
KITI0YaThCsl MyTEM COBEPIICHMS! KOHKJIIOJICHTHBIX JEHCT-
BUIi: yCTaHOBKa (DUIIEK Ha UTPOBOE IIOJIE CTOJA PYJICTKH,
Urpa Ha UrPOBOM aBTOMATe M JApYyrue. JTO MOJOKECHUE HE
MPOTHBOPEYHT BBIIIECKa3aHHOMY Te3Ucy 00 ycTHOU (opme
C/IeNIoK, MO0 3aKIIIOUEHHE JOTOBOpA ITyTEM COBEPLICHHS
KOHKJTIOZICHTHBIX ACHCTBHI BO3MOXKHO TOJBKO B CITydasXx,
€CIM ISl ITaHHOTO JIOTOBOpa yCTAaHOBJICHA yCTHast (opma
caenku [3, c. 269].

Yo jxe KacaeTcs MOpsIIKa OINPEISIICHUS BBIUTPBIIIA, TO
JIaHHBII NOPSAAOK 3aBUCUT OT KOHKPETHOI'O BHJA a3apTHOU
UTPBI ¥ YCTaHABIMBACTCS 3aKOHOJATEIBCTBOM JIMOO Opra-
HU3aTopoM. [Ipy »TOM mpaBuia ONmpeneneHus] BBIUTPHIIIA
JOJIKHBI OBITh BELIBEIICHBLI B HUT'OPHOM YUPCKACHUN JI
TOTO, YTOOBI Y4aCTHUKH MOTJIM C HUMU O3HAKOMUTLCH, a
nepesl HayajioM Hrpbl OpraHu3arop (Kpymbe) o0s3aH 03-
HaKOMHTb YYAaCTHHUKOB C IIpaBUJIaMWU HUIPBI, U, CJICI0BaA-
TEJILHO, M TOPSIAKOM OIpeNeNieHNs1 BhIMrphima. OTHOCH-
TEJIFHO pa3Mepa BBIMIPHIINIA CIEAYET OTMETHTh, YTO OH
OTIpEZIeTIsIETCST B 3aBUCHMOCTH OT CTaBKM YYacTHHKA M
MOpPSIIKA OTIPECIICHNUS BEIMTPHIIIIA.

TakuM 00pa3zoM, MOXKHO CAENATh BBIBOJ, YTO YCTHAs
(bopMa 3aKITIOUCHUS a3apTHOM WIPHI A€TaeT NAaHHBIA J0-
TOBOp AOCTYIHBIM U MPOCTHIM JJId 3aKIHOYCHUA, YTO CBA-
32HO CO CKOPOTEYHOCTHIO €ro HCHOJIHEHHS I0TroBOpa U
0COOCHHOCTSIMU JISSITENbHOCTH UTOPHBIX 3aBEACHHH.

OTINYUTENBHBIMU MIPU3HAKAMU a3apTHOM HIPHI SB-
JSIFOTCSL:

1) miatHocTh (B (opMe (aKkTUUECKH BHECEHHMs Jie-
HEXXHBIX CPEJCTB /10 Hayalla Urphl);

2) puck;

3) urpa sBiIseTCs Pe3yJIbTATOM COTJIALICHHUS MEXIy
co00i1 nIM ¢ OPraHu3aTOPOM UTPHI;

4) ycnoBusl M TOPSAAOK MPOBEICHUS WIPHI, a TaKkKe
MOJTYYCHHs] BBIMTPHIIIA OTOBAPHBAIOTCS 3apaHee IO CO-
IJIALICHUIO CTOPOH.

Takum oOpa3oM, a3apTHas Urpa — BO3MeE3JHAs Hrpa
KaK pe3yJbTaT JOCTHIKEHHS COTJIAICHUS] O TaKOBOW yda-
CTHHKOB MEXJy c0o00il WM C OpraHM3aTopoM WIpPHl Ha
YCIOBUAX U B MOPAAKE, YCTAHOBJCHHBIX IIOCJICIHUM, C
LEIbIO MTOTYYEHHS BBIUTPhIIIA.
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PEOPTAHM3AIIUA KAK OJIUH
N3 CIIOCOBOB COBEPIIEHCTBOBAHMUS
IPABOBOT'O CTATYCA
IOPUIUYECKOI'O JIMIA

Koenepuux O.H. (FHII)

OnHUM W3 Ba)KHEWIINX MHCTHUTYTOB, PErYJIUPYIOLUIUX
OTHOIIEHHSI C YYacTHEM IOPHIMYECKUX JIUI, SIBISICTCS
MHCTUTYT peopranuzanuu. [Ipy 3ToM peopraHuzanus Mo-
JKEM TIPECIIeIOBaTh PA3IMYHbIE IIEJIU: BBIBOJ NPEIIPHATHS
U3 KPU3UCHOTO COCTOSIHUS, YBEIMYCHHE YPOBHS pPEHTa-
OEITBHOCTH TIPOM3BOJICTBA, PECTPYKTYPH3ALMS KOMMeEpde-
CKO¥ OpPTraHU3aINH C IIETBI0 ONTUMHU3ALNH €€ IeSITeIIFHOCTH,
CO3/IaHMe YCIJIOBHHA /I MCIIOIB30BAaHUS CKPBITHIX PE3EPBOB
FOPHMIMYECKOTO JIMITA ¥ Tak fainee [ 1, €.63].

Peopranmzamist FOpUANYECKOTO JIAIIA BO3MOXKHA B
clenyomux ¢GopMax: CIUSHHUE, MPHUCOCTUHEHUE, pa3fe-
JICHHE, BBIICTICHHE, TpeoOpa3oBanue [2]. B ropumuueckoii
JUTepaType NpeodiajalouiuM SBISETCS MHEHHE O TOM,
YTO BCJIEACTBUM DPEOPraHU3alM IOPHIMYECKOE JIUIIO
MpeKpaniaeT CBOK JeATeNbHOCTh. B.®.YUurup cuwuraer,
YTO CYHIHOCTh pEOpraHM3alMy OPUAMYECKOrO JIHLA
COCTOHT B TOM, YTO €¢ TMOCJIEJCTBHEM SIBISICTCS HE TIpe-
KpaleHne ero IesATeNPHOCTH, a oOIee (TeHepalbHOE)
WM 4acTHOe (CHHTYJISIpHOE) mpaBompeemctBo [3, €.51].
[Ipu crusHUM IOPUIUYECKUX JIHI TIpaBa U OOSM3aHHOCTH
Ka)XXIOTO M3 HUX MEPEeXOAST K BHOBb BO3HUKIIEMY IOPH-
qugeckoMy yuiy. [lpy mpuCcOoeTMHEHUN OpraHW3alnd K
JPYroMy IOpHIMYECKOMY JIMIY K HOCIEeIHEMY HEePEXOAST
npaBa U 0053aHHOCTH MPUCOEIUHEHHOTOo nuua. [Ipu pas-
JIeTICHUY, TpaBa M OO0A3aHHOCTH FOPUIUYECKOTO JIUIA
NEepexXoAiT K BHOBb BO3HHUKIINM IOPUAWYECKUM JIUIIAM.
[Tpu npeoOpa3zoBaHUK IOPUANYECKOTO JIMIA OZHOTO BHJIA
B IOPHIMYECKOE JIUIIO APYrOro BHJA, YTO O3HAYAET M3MeE-
HEHHE OpPTaHWU3AI[MOHHO-TIPAaBOBON ()OPMBI, K BHOBH BO3-
HUKIIEMY FOPHIAIECCKOMY JIUITY TEePEXOIAT IpaBa U 00si-
3aHHOCTH PEOPTaHM30BaHHOTO IOPHUIMYECKOTO JIMIa 3a
HCKJTFOUYCHHEM TIpaB U 00S3aHHOCTEH, KOTOPBIE HE MOTYT
MPUHAJIC)KATh BOHUKIIEMY FOPUINICCKOMY JIHILY.

Peopranmsanust FOpUANYECKOTO JIMIIA MOXET OBITh OCy-
IIECTBJIEHA TI0 PEIICHUIO €ro ydpeauTenel (y4acTHHKOB)
60 OpraHa IOPUIMYECKOro JIMI[A, YIOIHOMOYEHHOTO Ha TO
YUIPEIUTENBHBIMU JIOKYMEHTaMH JIMOO0 110 PELICHUIO YIOJIHO-
MOYEHHBIX TOCY/JaPCTBEHHBIX OPraHOB, B TOM YHUCIIE CY/A.

IIpu nmr060# u3 GpopMm peopraHuzanvu Nepexo npas u
00513aHHOCTEH OCYIIECTBISETCS B COOTBETCTBHH C pa3fie-
JUTENBHEIM OallaHcoM (pa3zeleHue, BBIICICHUE) WIIH
MepeAaTOYHBIM aKTOM (CIHSHHUE, MPHUCOCTUHEHHUE, Ipe-
oOpa3zoBanue). Peopranmszanus IOpHIUYECKOTO JIMIA CO-
MPOBOXK/IAaeTCsI WHBEHTApHW3alWell Ha OCHOBE KOTOPOU
COCTABIIIOTCST Pa3/ICIUTENBHBIA OaaHC WIIH TepeaaToy-
HbIIT aKT. DTH JOKYMEHTHI YTBEPIKIAIOTCS YIPEIUTEIIMU
(yJ4acTHUKAMHU) FOPUIMYECKOTO JIMIA MM OPraHOM, MPH-
HSBIIMMHU pPELICHHE O pPEOpraHM3aliy HOPHIUYECKOTO
JMLA U TPEJICTABIISIOTCSl BMECTE C YUPEAUTEIbHBIMHU J10-
KyMEHTaMH JIJIsl PEruCTPalii BHOBb BOZHHUKIIMX FOPUIH-
YEeCKHUX JIUII WM BHECEHHS] N3MEHEHUH B yupeAnTeIbHbIC
JIOKYMEHTHI CYIIECTBYIOIINX FOPHINUECKHX JIHIL.

Peoprannzanys uMeeT IBOMCTBEHHOE 3HAYCHHUE: U KaK
CIOCO0 IPEeKpaICHHs IOPUINIECKOT0 JIMIA, U KaK Coco0
cozfanus HoBoro. Ho B 1000M ciTydae oHa COMpOBOKIaeTCs

YHUBEPCAIIbHBIM IIPABONPEEMCTBOM, B PE3YJIBTATE KOTOPO-
TO IpaBa M 00A3aHHOCTH PEOPTaHU3YEMOW OpraHM3aluH B
MOJTHOM 00BEME MEePexXomsIT K PEOpraHn30BaHHOMY FOpH-
JUYECKOMY JIHILY.

Hambonee pacripocTpaHeHHON OCTaeTCsl TEOPHS, BEIpa-
00oTaHHAsT COBETCKOM IIKOJIOHW I'pa’kHaHCKOTO TIPaBa, B CO-
OTBETCTBHU C KOTOPOW peopraHu3aius OpUIUIECKOTO
JIMLa TpeCTaBiseT coOOH IMpeKpalieHue ero AesTeNnbHO-
CTH. JTa TOUYKA 3pEHUS MOJTBEPHKNACTCS MHEHHUEM TaKUX
NIpeACTaBUTENIeH COBETCKOM IIKOJBI TPaXJaHCKOIO IpaBa,
xak M.U. bparunckuif, E.A. Cyxanos Tax, Hanpumep,
E.A. CyxaHOB ompenenseT peopraHU3alMI0 OpUAHYe-
CKHUX JIUI KaK UX MpEeKpalieHHe, BIEKyIlee Mepexo npas
1 00s3aHHOCTEH, paHee CYIIECTBOBABIINX FOPUANIECKUX
JII K IPYTMM IOPHIUYECKUM JIUIAM, TO €CThb MPaBOIpe-
eMcTBoO [4, c. 15].

Crnemyer OTMETHTH, YTO W B COBPEMEHHOW IOpHIMIC-
CKOM JIUTEpaType AOCTaTOYHO PACHPOCTPAHEHHOW SIBIISIET-
Csl TOUKA 3PEHUs], B COOTBETCTBUU C KOTOPOH peopraHu3a-
LU FOPUIUYECKOTO JIMIA paccMaTpUBaeTCcs Kak CIocob
MpEKpallieHus ero AESITeNbHOCTH. [[aHHOW TOYKM 3peHus
npuaepxkuBaercs B.A. Burymiko, onpenensas peopranuza-
LUIO KaK MPEKPalIeHUs IesTebHOCTH I0PUANIECKOTO JIH-
11a, KOTOPOE BJIEYET €r0 UCKIIOYEHUE U3 COCTaBa YJaCTHH-
KOB TPa’kKIaHCKOTO 000poTa C repenadei npas U 00s3aH-
HocTell ApyroMy auuy [5, c. 136]. aHHoi nmo3uuuu ompe-
JETICHUs] CYIIHOCTH PEOPraHU3aLUN MPUACPKUBACTCA U
caM aBTOp HACTOSIIErO MaTEpHaa..

Ha paHHBIE MOMEHT JUCKYCCHOHHBIM —OCTaeTCs
BOIIPOC OTHOCUTEHHO MPAaBOBOM NMPUPOABI PEOpraHU3aLuI
IOPUIMYECKOTO JIMIA U BO3MOYKHOCTH PAacCMOTpPEHUs €€ B
KauecTBe CHENKU C TNPUMEHEHHEM HOpPM, PEryIUpyOIIX
TIOPSZIOK COBEPIICHUS CIETIOK, YCIIOBUS MX JICHCTBHUTENBHO-
CTH, IPUMEHEHNUS [IOCIICICTBUN HEIEHCTBUTEIbHOCTH CIEIIOK.

B 10 Xe Bpems, peopraHM3aIfio IOPUINYECKOTO JIUIA
HENB3sl PACCMATPUBATh B KA4eCTBE CHEIKH, TaK KaK cama
mo cebe peopraHu3alymsl HpejcTaBisieT coOoi mporecc,
COCTOSIIIUI U3 HECKOJIbKUX AEHUCTBUH, KaX0€ U3 KOTOPBIX
B OTJIETIBHOCTH 00J1a/1aeT MPU3HAKAMH CIEIIKH.

VYunTeIBasi TO, 4TO Al BO3HUKHOBEHMS TaKOro Ipa-
JIAHCKOTO MPaBOOTHOLIECHUS, KaK PeopraHu3anus 0pHIu-
4yeckoro (akra HEJOCTATOYHO, pedub CIEAYeT BECTH O
peopraHusanuy Kak O HOPUIUYECKOM COCTaBE, BKIIO-
YaoUIeM COBOKYIHOCTb IOPUANYECKUX (pakToB, HE0OXO-
JUMBIX W JOCTaTOYHBIX JJISI HACTYIUIGHHS COOTBETCT-
BYIOIUX IPABOBBIX MOCIIEICTBHH.
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MHWPOBOE COT'JIAIIEHUE
IIPU PACCMOTPEHHH B CYJIE
9KOHOMMYECKHUX JEJI

Kykosey C.B. (FHII)

CrienyeT OTMETHUTh ABOMCTBEHHYIO NPaBOBYIO IPHUPO-
Jy MHCTUTYyTa MHPOBOIO COIJIAIIEHMS, BKJIIOYAIOLIETO B
ce0s MaTepHaIbHO-TIPaBOBHIC U POLIECCYaIbHBIE ACTICKTHL.
MarepuanbHO-IIPaBOBOIl aCIeKT COCTOMT B YCTpaHEHUH
CYIIECTBYIOILETO CIOpa, MpoleccyalbHblil — B ONpenene-
HUM NOpAJKA U NTOCTECTBUM €ro 3aKII0UeHNs.

CyImHOCTP MHPOBOTO COTJIAIICHMS 3aKITIOYACTCS B
OKOHYAaHHM MpOLECCa IyTeM MHPHOTO YpPEeryIHpOBaHHS
CIIopa, TO €CTh JOCTIDKEHUS ONPEACIICHHOCTH B OTHOLICHHUSX
MEXIy CTOPOHAMH Ha OCHOBAaHMH HX Bosen3bsaBieHus. Co-
TJIAIIeHUEe 3aKII0YaeTcss B Tporiecce CyaeOHOro paszompa-
TEIbCTBA, TOYHEE, B ICKOBOM IIPOM3BOJICTBE (COITAIICHHE,
3aKJIIOUYCHHOE BHE CYICOHOTO pa3OuparelibcTBa, HE MPUOO-
peraer Cuibl CylleOHOTO aKTa, OHO MMEET 3HAYCHHE OOBIK-
HOBEHHOH CHEJKH, TaK WIM UHAYE PEryJUpyoIed MaTepu-
anbHbIE MPABOOTHOIIIEHUS MEX Ty cTopoHamu) [1, c. 50].

OmnpenesneHre NpaBoOBON MPUPOIBI U CYIITHOCTH MUPO-
BOTO COIJIAIICHMS KaK KOMIUIEKCHOTO TPAaBOBOTO MHCTH-
TyTa UMEET BaKHOE TEOPETUIECKOE U MPAKTHYECKOE 3Ha-
YEeHHE, TOCKOJIBKY TO3BOJISET BBIABUTH €T0 TIaBHBIC 0CO-
OEHHOCTH M ONPENENIUTH NMPABOBYIO Chepy MPUMEHEHHS.
B nmokTpuHe X034HCTBEHHOTO MPOIIECCa OTCYTCTBYET CAU-
Hasl TOYKA 3PCHHUsSI OTHOCHTENBHO CYITHOCTH MHPOBOTO CO-
mlanieHus. B ropuauueckodl nurepaTrype BCTPEYaroTcs
MHEHUS 0 MUPOBOM COTJIAIIEHUH KaK 00 ajlbTepHATHBHOM
cnocobe paspelieHuss CHOpOB, TIPaXkKJaHCKO-NPaBOBOW
ClieIKe, MaTepHaIbHOM JIMOO MPOLECCYyaIbHOM HHCTHTYTE.
Tak, nmanpumep, E. B. Ilmiexuna omnpenensier MUPOBOE
COTNAIICHUEe «KaK CyAeOHYIO CHAENKY, BIEKYILIyIO Ipe-
KpalleHHe Ipolecca Ha B3aUMOIPHEMIIEMBIX IS CTOPOH
ycnoBusax» [2, c. 10]. H. JI. JlaBblieHKO paccMaTpUBaeT
MHPOBOE COTJIAIIEHNE KaK OJHY M3 (OpM NPUMHUPHUTENb-
HBIX TIPOLEAYP — NMPABOMEPHBIX CIOCOOOB yperysimpoBa-
HUSI CyOBEKTaMHM 1TpaBa BO3HUKIINX MEXy HUMH CIOPOB
Ha B3aMMOIIPHEMIIEMBIX YCIIOBHSIX B COOTBETCTBHH C HMX
SKOHOMHYECKUMH U UHBIMH MHTEpEcaMH ¢ BO3MOXHOCTb
npuBiedeHus TpeTeux nuil [3, c. 162]. Coerckue yde-
HBIE OTHOCHJIM MHPOBOE COTJIAIICHHE MCKIIOYHTEIBHO K
IIpOIeCCyaIbHOMY TIpaBy, XOTA PabOTHI TOPEBOIIOIMOH-
HBIX IOPUCTOB MCXOAMIIM W3 JABONCTBEHHON HMPUPOBI MU-
poBoro cornawenus [4, c. 42].

HopmaruBHoe omnpezeneHne MHPOBOTO COTJIAICHHS
3aKpeIuieHo B 4YacTu mnepBod cT. 121 Xo3ssiicTBeHHOro
MPOLIECCYaATIBHOTO KO/EKCA, COTJIACHO KOTOPOW MHPOBBIM
COTJIaIlIEHNEM SIBIISIETCSI COTJIAIIEHHE CTOPOH O TIpeKpalle-
HHUHM Cy/1eOHOTO CIopa Ha OCHOBE B3aUMHBIX YCTYIIOK [5].
VYka3aHHOE OmpejeIeHHe MO3BOJSET BBLACIUTH MPU3HAKI
MHPOBOTO COTJIaneHus. Bo-IiepBIX, MHPOBOE COTTIAIIICHUE
MIPEACTABISIET CO00I TOKYMEHT yCTaHOBICHHON (DOPMEI C
OTIPENETICHHBIMU PEKBU3UTaMHU. BO-BTOPBIX, 3TO cornaie-
HHE MOXET OBITh 3aKJIFOYEHO TOJIFKO CTOPOHAMH U TPETh-
UMM JIIIAMH C CaMOCTOSTENFHBIMH TPeOOBAaHMAMHU Ha
npeAMeT crhopa. B-TpeTbux, 3axiroueHHe MHPOBOTO CO-
TJIAIICHNUS IOy CKaeTCsl JIMIIB 110 CHOPaM, BO3HUKAIOIIAM
U3 TPAXKIAHCKO-TIPABOBBIX OTHOLIEHWH. B-ueTBepThIX,
9THM COTJIAIIEHHEM IIpeKpamaercss IPOU3BOJICTBO II0
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JIeITy, TO €CTh CTOPOHBI HE BIpaBe 00pamarbes B CYX C
TOXKIECTBEHHBIM HCKOM.

MupoBoe coriameHne MOXET OBITh 3aKIIFOUEHO CTOPO-
HaMH B 5KOHOMHUYECKOM CyA€ IEpPBOM, aleUIALUOHHOMN,
KacCallMOHHOM WM HaJ30pHOM HMHCTAaHLIMM, a TaKXe Ha
MHBIX CTAJMSIX CyAeOHOTO Tpoliecca, B TOM YHCIE Ha CTa-
JTUH UCTIOJTHEHHUS CYZCOHOTO MTOCTAaHOBJICHHS. JKOHOMHYE-
CKHE CYJIbl IPUHUMAIOT MEPHI K YPETyJIUPOBAHUIO CIIOpa U
3aKJIIOUEHUI0 CTOPOHAMH MHPOBOTO corjamienus. Mupo-
BOC COTJIAIIICHHE HE MOXKET OBITh HAIMpPABICHO IPOTUB
MPaB ¥ 3aKOHHBIX UHTEPECOB IPYTUX JIUI[ JTUOO0 MPOTUBO-
PEYHTH 3aKOHOAATETLCTRY.

Takum 00pa3oM, B 3aBUCHMOCTH OT XapakTepa SKOHO-
MHUYECKOTO CIOpa 3KOHOMIYECKHE CYIBI JOJDKHBI COHEH-
CTBOBAaTh OKOHYAHHMIO JeJa ITyTeM 3aKIFOUEHHUS MHPOBOTO
COTJIAIIICHHS, B CBS3U C YeM SKOHOMHYECKOMY CyAy CIEAyeT
BBIICHITH BO3MOKHOCTB pa3perIeHHs CIopa IIyTeM MHpPO-
BOTO COTJIAIICHHS KaK Ha CTAaIUH IMOJTOTOBKH JieNa K Cy-
JIeOHOMY Pa30UpaTeNbCTBY U CyACOHOTO Pa3OMpaTerbCTRa,
TaK M Ha CTAAMSIX O0XKAJIOBAHUS CY/ICOHBIX MOCTAHOBIICHUIL.

MupoBoe cornameHue B XO3SHCTBEHHOW IIpolLecce —
9TO TPaKIAHCKO-TIPABOBOM JIOTOBOP, CYTh KOTOPOTO CO-
CTOUT B AOCTUIKCHUU CTOpPOHAMM OIIPCACICHHOCTU B OT-
HOIICHUSIX MEXKIY CO00I Ha OCHOBE MX JIMYHOTO BOJICHU3B-
SIBIICHUS ITyTEeM MHPHOTO YPETyIHpPOBAHUS CIIOpa Ha OC-
HOBE B3aMMHBIX YCTYIIOK C IIEJIBI0 IPEKPATUTh CyICOHBIH
cnop. B xadecTBe OCHOBHBIX YepPT MHPOBOTO COTJIAIICHHUS
MOJKHO Ha3BaTh: JOOPOBOIEHOE BOJICHU3BSIBIICHHE CTOPOH
B CIIOpE W HAINPABICHHOCTh Ha W3MEHCHHE WM IpeKpa-
[IEHHE CYIIECTBYIOMIMX MEXJy CTOPOHAMU MPaBOOTHO-
IIEHUN NOCPEACTBOM B3aMMHBIX YCTYIIOK.

CrnenoBareibHO, B CaMOM OOIIIEM BHIIE MHUPOBOE CO-
TJIalleHue TMpeACTaBisieT coO00i cornamieHue, B KOTOPOM
c(hOpMyJIHpOBaHbl YCIIOBHsl NpumupeHus. [Ipu sTOoM B
SKOHOMHMYECKOM CYJOTPOU3BOJICTBE MHUPOBOE CoOTJalie-
HUEC MOXXHO OTPENCITHTh KaK CBOCOOpas3HBIH IIOTOBOD,
3aKIIOYaeMBIi Ha OCHOBE B3aWMHBIX YCTYIIOK MEXKIY
CTOPOHAMH, TPETHHMHU JIAIAMH, 3asBIIOIIUMH CaMo-
CTOSITENLHBIC TPEOOBAHUS B OTHOIICHUH TIPEIMETa CIOpa.
MupoBoe coriameHne YTBepKIaeTCs CyIOM Ha OCHOBE
MPOIIeCCyalbHBIX JCWCTBHH CTOPOH ¥ HANpaBICHO Ha
yperyJIupoBaHUEe CIOpa, a €ro YTBEPXKIEHHUE SIBISETCS
OCHOBaHHE MPEKPaIIeHHs TPOU3BOJICTBA TIO JIEITy.
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OCOBEHHOCTH TPYAOBOI'O JOI'OBOPA
C JMCTAHIIMOHHBIM PABOTHHUKOM

3azopckasa /].A. (BHIT)

B 1. 251 TpynoBoro koxekca Pecrybnmku bemapycs
(manee — TK) [1; 2], nelictByromeii ¢ 28 suBapst 2020 r. n
onpezensoomell 0COOCHHOCTH PperyJupoBaHHs —Tpyna
JUCTAHIIMOHHBIX PAa0OTHHUKOB, MONYYHUIM 3aKpeIICHUE
HOPMBI, chopMyiaHpoBaHHble B cT. 3072, Kacarommecs
0COOEHHOCTE! TPYAOBOTO JIOroBOpa ¢ PabOTHUKOM, BEI-
HOJHSIOIUM JUCTaHIMOHHYI0 padoTy. B cBOlO ouepens,
3aKOHOJATEIb YCTAaHOBHI, YTO JUIA TPaKAaH, 3aKII0Uaro-
LIIMX TPYZOBOW JOrOBOpP, NPENyCMATPUBAIOLINI BBIIOJI-
HEHHE AWCTAaHIWOHHOW paboThl TpeOyeTcss TONBKO HX
JUYHOE NMPHUCYTCTBHE NP 3aKIIOYSHUH 3TOTO JOTOBOPA.
[Ipn 3TOM, MECTOM 3aKITIOYEHHS TPYJOBOTO JOTOBOpa C
JVCTaHIMOHHBIM PAaOOTHUKOM SIBISIETCSI MECTO HaXOXJle-
HUs HaHuMaTtens. Hano nomaraTs, 4To 34€Ch MOJ MECTOM
HaXOKICHUS HaHHMAaTeNs Mojpa3syMeBaeTcs HOpUande-
CKOM ajzjpec opraHu3alll{, MECTO XUTENbCTBA HAHUMATe-
75t - U3KNYECKOro JMNa, ¢ KOTOPBIM MpealyCMaTpUBaeTCs
3aKJIIOYEHHE TPYJOBOTO COTJIALICHHS Ha BBINOJIHEHUE
JUCTaHIIMOHHON paboTHI.

Kpome Toro, ¢usnieckoe IHMIO, CTaBIIee AWCTAHIIN-
OHHBIM Pa0OTHUKOM, OOS3aHO MPEACTABUTH JTOKYMEHTEHI,
IpeabsBIsEMbIC MIPU 3aKIIOYCHUH TPYAOBOTO JOTOBOpA
(xoHTpakTa), yka3aHHbIE B cT. 26 TK.

K tomy ’xe, Ha AMCTaHIIMOHHOTO PaOOTHHKA JOJDKHA
BECTHCh TPYJOBas KHIDKKA COIJIACHO IOCTaHOBJICHHUIO
MuHHCTEpCTBa TPyAa U COIMATIBHON 3aIuThl PecryOmn-
ku bemapyce ot 16. 06. 2014 1. Ne 40 «O TpymoOBBIX
KHIDKKaX», KOTOPHIM YCTaHOBJIEH oOpasen TpyaoBOi
KHIDKKH U yTBepkAeHa MHCTpyKIus 0 MopsiiKe BeIACHUsS
TPYIOBBIX KHU)KEK

Hannmarens xpome TOro, 00s3aH NPOM3BOANUTH OT-
YHCIIEHHS 32 TUCTAaHIMOHHOTO paboTHHKa B PoHA comu-
IBHOM 3aIIMTHI HacesleHWs MuHHCTEpCcTBa Tpynla M CO-
IranbHON 3ammThl Pecny6nuku benapycs Ha rocynapcer-
BEHHOE COIIMAIbHOE CTPaxOBaHWE M OCYIIECTBILITH 005-
3aTeNbHOE CTPaXxOBaHWE OT HECUACTHBIX CIYdaeB Ha IPO-
W3BOJICTBE M NMPOo(eccuoHATBLHBIX 3a00JIeBaHUH.

3axio4as TPyJOBOI HOTOBOP C JHCTAaHIMOHHBIM pa-
OOTHHMKOM cJeIyeT YYHUTBIBaTh, YTO B TaKOM JOTOBOpE
JIOJDKHBI COJIEPXKATBCSA BCE 00sA3aTeNbHBIE CBEACHUS H
yCIIOBHS, yKa3aHHbIE B yacTu BTopo# cT. 19 TK, Hapsany c
TEMH JOIOJIHUTENBHBIMH YCJIOBHSIMH, KOTOPBIE XapakTe-
PHU3YIOT OCOOEHHOCTH Tpy/Aa pabOTHHKA, BHITIOJIHSAIONIETO
JMCTaHIMOHHYIO PaboTy.

3akoHOAATENb yKa3all, 4TO JOTIOJHUTEIbHBIE COTJIalle-
HUSI, @ X MOXET OBITh HECKOJIbKO, 00 M3MEHEHHH OIIpe-
JISTICHHBIX CTOPOHAMHM YCIJIOBHH TpPYyIIOBOTO JOTOBOpa C
pabOTHUKOM, BBIOTHAIONMM IWCTAHIMOHHYIO DPadoTy,
MOTYT 3aKIII09aThCs Kak IyTeM OoOMeHa 3JEeKTPOHHBIMU
JOKYMEHTaMH, TaK U MPH JINYHOM MPUCYTCTBUH PabOTHH-
ka. To ecTh, €cM AUCTAHIIMOHHBIA PAOOTHUK TIOXKENaeT He-
TIOCPE/ICTBEHHO TIPUCYTCTBOBATH NPH BHECEHNH W3MEHEHWH,
JIOTIOJTHEHUH B TOT TPYHOBOW JOTOBOp (KOHTPAKT), KOTOPBIHA
C HMM YyX€ 3aKJIOUeH, TO OH HMEET NpaBO HPHUOBITH K
HaHMMATEJI0 U COIJIacOBaThb C HUM BCE BOIPOCHI, Kacaro-
IIMeCs] BHOCHMBIX U3MEHEHHH, JIOTIOJTHEHUH.

Tem He MeHee, B 3aKOHE YCTaHOBJICHO, YTO B TOM CIIydae,
€CIIM COTJIalleHNne 00 M3MEHEHHH ONPEIECNCHHBIX CTOPO-
HaMH{ YCJIOBHH TPYAOBOTO JOrOBOpPA 3aKJIIOYACTCS IIyTEM
oOMEHa 3JEKTPOHHBIMH JOKYMEHTaMH, TO HAaHUMATEIhb
00s13aH HAIIpaBUTH B TEUEHHE JABYX pabounx IHEH co THS
3aKJIIOYCHUS] COTJIAIICHMS PaOOTHHKY, BBIIOJIHSIOIIEMY
JMCTaHIIMOHHYI0 DPa0oTy, OGOPMIICHHBIH HaaJIeXKalluM
00pa3oM 5K3eMIULIp JaHHOTO COTJIAIICHUS HAa OyMa)KHOM
HOCHTEJIE 3aKa3HbIM MOYTOBBIM OTIPABICHUEM C YBEIOM-
JICHUEM O €r0 Bpy4YECHHHU.

He uckmrodeHo, 4yTo MO JOTOBOPEHHOCTH MEXIy Ha-
HUMaTeJeM U AMCTAHIHOHHBIM Pa0OTHUKOM YCJIOBHE O
MIpoLeAypEe M3MEHEHNUS TPYAOBOTO JJOTOBOPA MOXET OBITh
3aKpEIUICHO B TPYIOBOM JIOTOBOPE HA BBINIOJIHEHHE yKa-
3aHHOU paboTHI.

Tak KaK TpyZOBOI JOTOBOP Ha BBIIOJHEHHE TUCTAHIIU-
OHHOW pabOTHI BRIIEISETCS OCOOCHHOCTSIMH PETYIHPOBAHUS
TPYZIOBBIX OTHOIICHWH MEXITy HAaHUMATelIeM U JAUCTAHIMOH-
HBIM PabOTHHKOM, TO B yacTu niepBoii cT. 3072 TK obpare-
HO BHHMaHHE Ha 0053aTENIBHOCTh 3aKPEIUICEHUS B 3TOM
JIOTOBOPE TMOJIOKEHHSI O TOM, «4TO paboTa SIBISETCS HC-
TaHLUOHHON.

B kadecTBe MOMONHUTEIHHOTO YCIOBHUS, KOTOpOE Ha-
HUMaTelIb M AWCTAHIIMOHHBI PAaOOTHUK MOTYT YCTaHO-
BUTH B TPYZOBOM JOTOBOpE, SABISETCA yCJIOBHE 00 00s-
3aHHOCTH pa0OTHHKA, BBIMOJHSIONIETO JUCTAHINOHHYIO
paboTy HCIONB30BaTh MPH HCHOJHEHWH TPYHOBBIX 00s-
3aHHOCTEHl 000pyIOBaHWE, NPOrPAaMMHO-TEXHHUECKHE
CPEZCTBa, CPENCTBA 3aIUTHl MH(pOpPMANNU U MHBIE CPEa-
CTBa, MPEIOCTaBICHHBIC N PEKOMEHJOBAaHHbIE HAHUMa-
TesieM. J[aHHOE mpennucaHue MONYyYHIIO 3aKpeljieHHe B
yactu BTOpoit cT. 3072 TK u u3 ero copepkaHust MOKHO
C/IeTaTh BBIBOJ, YTO JUCTAHIIMOHHBIM PaOOTHUK JOJIKEH,
IIPU 3aKPEIUIEHUH B TPYZOBOM JIOTOBOPE COOTBETCTBYIO-
LIETO JOTOJIHUTENIBPHOTO YCJIOBHSA, HCIONb30BaTh MpO-
TPaMMHO - TEXHHYECKHE W HMHBIE CPE/CTBA, IPENOCTaB-
JsieMble WM PEKOMEHJyeMble €My HaHUMaTelleM Juls
peanu3alyy BO3JI0XKEHHOHM Ha HETo TPYAOBOH (yHKINH.

Crnenyer oOpaTuTh BHHMaHHE Ha TO, YTO IPEAIIHCA-
HUe, coJieprKalieecs B 4yacTu BTopo cT. 3072 cornacyet-
csi ¢ HopMmoit yactu nepBoit ct. 3073 TK, B koTopoil omn-
peneneHa OO0S3aHHOCTh HaHMMATENs 10 O3HAKOMIICHHIO
paboTHHKA, BBINOIHSAIONIETO AUCTAHIMOHHYIO paboTy c
TpeOOBaHUSIMU TI0 OXpaHe TpyAa MpH padboTte ¢ 0bopyao-
BAaHHEM M CPEACTBAMH, IPEJOCTABICHHBIMH WIH PEKO-
MEH/IOBAaHHBIMU HaHMMAaTeJIeM JUIS BBIIOJIHEHUS JAUCTaH-
IUOHHOW pabOTHI

Taxkum oOpazom, paOOTHHK M HaHMMATElb BIPaBe, HO
He 00513aHbI UCIIOJIB30BaTh JUTSI BBITTOJHEHNS! MCTAaHIIMOHHOM
paboThl OOBEKTHI, MPENOCTAaBICHHbIE WIM PEKOMEH/IO0-
BaHHBIE /TSI ATOH 1€ KOHKPETHBIM HAaHUMATEJIEM.

B yactu tpetbeii ct. 3072 TK B pazBuTHe 4acTu BTO-
poil aroit ke cratbu TK ompeneneHo, 4ro B TPyJOBOM
JIOTOBOpE Ha BBINOJHEHNE AMCTAaHIIMOHHOW paboThl HEOO-
XOIMMO TMPEIYCMOTPETh MOPAIOK M CPOKH obecreueHus
PpabOTHHKOB, BBIMOJHAIOMINX IUCTAaHIIMOHHYIO paborty,
HEOOXOIWMBIMU MAJISI UCIIONIHEHUS MU TPYAOBBIX 005-
3aHHOCTEH 000pyHOBaHHEM, IPOTPAMMHO-TEXHUYECKUMHU
CpPE/ICTBaMH, CPEICTBAMH 3alIUThl HH(QOPMAUK U HHBIMU
CpeICcTBaMUu.
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Kpowme toro, 3akoHomarens B 4actu Tperbeit cr. 3072
ykazanHoro Kojekca o0Oparuin BHUMaHHE Ha TO, YTO I0O-
PSIIOK U CPOKH IPEACTAaBICHUS PaOOTHUKAMH, BBIIOJ-
HSIONUMHU JMCTAHIHOHHYIO paboTy, OTYETOB O BBINOJ-
HEHHOU paboTe, pa3Mep, MOPSAOK M CPOKH BBIILIATHI
KOMITCHCAIIMY 32 KCIOJIb30BaHUE PAOOTHUKAMHM, BBITIOJ-
HSFOIIMMH IUCTAHIIMOHHYIO paboTy, NPHHAICKALINX UM
100 apeHIOBaHHBIX MMH O0OpYIOBaHHS, MPOrPAMMHO-
TEXHUYECKUX CPEACTB, CPEACTB 3aLIUTH HHPOPMALUH U
HHBIX CPEJCTB, MOPSAAOK BO3MEIICHHUS MHBIX CBSI3aHHBIX C
BBIMIOJTHEHHEM JHUCTAHIIHOHHON PaboThl PacXxoIoB OMpe-
JIeJIAI0TCS TPYIOBBIM JoroBopoM [3, c. 387].
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AHAJIN3 HEKOTOPBIX ACIIEKTOB
MMOKU3HEHHOI'O COAEPKAHUS
C I KANBEHUEM B 3AKOHJATEJIBCTBE
PECIIYBJIMKHU BEJIAPYCH

3aeu H.B. (FHUII)

WHCTUTYT MOXHU3HEHHOTO COJEPXKAHUS C WOKIUBEHH-
€M ABISETCSA JOCTATOYHO MOJIOJBIM Ul 3aKOHOJATENbCT-
Ba PecnyOmuku benapycs. TepmuH «peHTa» IPOUCXOIUT
ot nar. reddita (oTnaHHas) 03HAYaET BCSIKMH PETYIISIPHO
MOJTyYaeMbIi JOXOJ C KalHTala, IMYIIECTBAa WM 3€MIIH,
He TpeOyromuil OT CBOMX IOJydaTesledl mpexnpHHUMA-
TEIbCKON JeATeNbHOCTU. JlaHHBIM HMHCTUTYT IpaKIaH-
CKOTO TpaBa, PETYIHPYIONUI ONEeKy Haj OAMHOKHUMHU
JIIOJIBMH C LEJbIO TOJYYEHHUs] B COOCTBEHHOCTh MX JKHII-
IUTONIAH, TOSIBHIICS B 3aKOHOAaTenbcTBe PecmryOmmku
benapyce B 1998 rony c¢ mpunsituem HoBoro I'paxnan-
ckoro kozekca (maiee I'K).

Hacrostmieit paGoTolf MHOH TIpeANpHHSATA ITOTBITKA
aHaJIM3a HEKOTOPHIX OCOOCHHOCTEH MOXHM3HEHHOTO CO-
JIepKaHUA C WKIUBEHUEM.

JlaHHBII TOTOBOP SIBJISIETCS PA3HOBUIHOCTBIO JOTOBO-
pa NMOXU3HEHHOHU peHThl. [103TOMy K HEMY NPUMEHSIOTCS
MIpaBUa O IMOXU3HEHHON pEHTe, eClM MHOE He Tpeny-
cMoTpeno npaswiamu § 4 1. 33 TK (1. 2 ct. 572 T'K).

Taxk, B coorBercTBHU €0 cT.572 'K Pecny6muxu be-
JIapych; «IO JO0TOBOPY IOXKU3HEHHOTO COAEPXKAHUs C
IDKIUBEHHEM MOIydaTeNlb PEHThl — TPaKAAHUH MepeacT
MPUHAAJIEKAIINE eMY JKUIOH JOM, KBapTUPY, 3€MEJIbHBIN
Y4acTOK WJIM HMHYIO HEJBHKHMOCTb B COOCTBEHHOCTBH
IUIATEJBIINKA PEHTHI, KOTOPBIH 00S3yeTcsl OCYIIECTBIAT
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MOKU3HEHHOE COJIEPKaHME C IDKIUBEHUEM TPaXKTaHUHA U
(wH) yka3zaHHOTO UM TpeThero juma (Jium)» [1].

CyTb IOTOBOpPA MOKU3HEHHOTO COACPIKAHUS C HKIH-
BEHHEM COCTOWT B TOM, UTO IIOJ BBHIIIJIATY PEHTHI IIPOHC-
XOJUT OTIY)KICHHE HEABIDKUMOTO UMYIIECTBA, IIPH 3TOM
MOJTyJaTeieM PEHTBI MOXET OBITh TOJBKO (hH3MUECKOe
JIUIIO ¥ PCHTA JOJDKHA BBIMIAYUBATHCS MOTHOCTHIO KM
YaCTUYHO B HATypaIbHOW (hopMe, TO €CTh, BKIIOYAS B
cebs oOecrieucHUEe MOTPEOHOCTEH B KUIIHIIE, MUTAHWUH,
OJIe)KIe, HECOOXOIUMBINA METUIIMHCKHUN YXO U T.1I.

[IpenmMeToM J0OroOBOpa MOKU3HECHHOTO COJCPIKAHHS C
WOKITUBCHUEM SIBIISICTCS TOJILKO HEJBHIKUMOE UMYIIECTBO.
B HacTosmiee BpeMsi 3HAUMTENBFHOE YHCIO JOTOBOPOB
3aKIII0YAETCS 0 MMOBOAY JKHJIBIX IIOMEIICHHA — JJOMOB,
KBapTHpP, U OJHUM M3 CYIICCTBEHHBIX YCIOBHII IOrOBOpa
SBIISICTCA COXPAaHCHHWE MpaBa BIAICHUS M IIOJIb30BAHUA
TpaXJaHWHA B JKHJIOM IOMEIICHUH, MEPEeAaHHOM IIOJ
MIPEIOCTABIICHIE COMEpKaHUA. DTO OOBACHIETCS OTCYT-
CTBHEM y OOJBIIMHCTBA TPakJaH, HYXIAIOIIUXCSI B CO-
JIepKaHUY, UHOI0 HEABMKMMOI'0 UMYILECTBA, IIpUHAIIC-
JKaIlero UM Ha MpaBe COOCTBEHHOCTH.

Cpok [eiicTBHS JOrOBOpa BBHITEKACT U3 €ro COACpKa-
HUA U UBMCPACTCA NIEPHUOJOM KU3HU MIKIUBCHIIA. Hepno—
JTUYHOCTB TIPEIOCTABICHUS COAEPIKAaHUS 3aKOHOM 0c000
HE OTOBapHBAaETCsI, IOCKOJIBKY PEIICHHE BOIIPOCa 3aBUCHT
B UTOTEe OT XapakTepa MNpeAocTaBiseMbIX ycuyr. Ecmm
pedb uaét o6 obecreueHNH MOTPEOHOCTEH MKIUBEHIIA B
JKIITHIIIE, TUTaHUH, YXOJIE TO CIEeIyeT UCXOAUTh U3 HeoO-
XOJUMOCTH OOECIICYCHUSI HOPMAIBHBIX ©CTECTBEHHBIX
MOTPEOHOCTEH YeIOBEKa, €CIIU TOJBKO CTOPOHBI HE OrO-
BOPWJIA CIICLIHAIBHO 3TH BOIPOCHI B CaMOM JIOTOBOpE.
HCO6XOZ[I/IMO TaK)X€ OTMETHUTH, YTO Ha BO3HArpaxJICcHHUs
[0 JIOTOBOPY PEHTHI (B TOM YMCIIE U IOXKM3HEHHOIO CO-
JACpKaHus C I/I)KZ[I/IBCHI/ICM) HE HAYUCJIAIOTCA CTPAXOBBIC
B3HOCHI.

[TraTesxeciocoOHOCTh, SABISISICH OCHOBHBIM TpeOOBa-
HUEM K PEHTHOMY IOJDKHHKY, OTpeNeNsieT Ieinecoodpas-
HOCTB 3aKJIFOUCHHS JOTOBOPa C KOHKPETHBIM CYyOBEKTOM.
Bwmecte ¢ TeM, cyneOHast IpaKTHKa CBUACTEIBCTBYET, YTO
MHOTHE TOJy4aTelIN PEHTHI HE yJIOBIETBOPEHBI XapaKTe-
pPOM yCIYr W pPa3MepoM MAaTEepPHaIbHOTO COACPIKAHUS,
TMOJIy4YacMbIMHU OT TJIATCJIBIIIUKA PECHTHI. Hpe,[[MeTOM Cy-
JIeOHOTO pa3OupaTenbCTBA B 3TUX CIIyYasiX SIBISIETCS J100-
POCOBECTHOCTh PEHTHOTO JOJDKHUKA. UTOOBI M30ekaTh
MOJOOHBIX KOH(QJIMKTOB, PEKOMEHYETCsl OTpaKkaTh B J10-
rOBOpE YCIIOBHSI, IOPSIIOK, 00BEM U CPOK M IPUTOTOBJIC-
HUS TIUIIHA, aCCOPTUMEHT 3aKyMaeMbIX MPOAYKTOB U OJie-
JKBI, CITydaW HaJOMHOTO YXOZa, YPOBEHb MEIUIIMHCKON
MTOMOIIM, TOCTHTANH3aIUH U J1p. OIHAKO JKEJTaHUE TOITY-
gaTessl PEHTHI 3aKIF0YATh MAaKCUMAIIFHO JETaln3UPOBaH-
HBI JTOTOBOP 3a4acTyl0 HE HAXOTUT MOINCPXKKH Y IIIa-
TENBIINKA W CYIIECTBEHHO OTPAHUYMBACTCA YPOBHEM
KOMIIETEHTHOCTH H  JOOPOCOBECTHOCTH  HOTapHyca.
B nensax npeonosieHust CIOXKUBIIEHCS CUTYallMK Tpejia-
raercsi Ha roCyJIapCTBEHHOM YPOBHE pa3paboTaTh U MpH-
HATH [10JI0JKEHHE O PEHTE U MOKU3HEHHOM COZICPIKaHUH C
MWXIUNBCHUEM, B KOTOPOM YCTAHOBUTH MAKCHUMAJIbHO 065[-
3aHHOCTEH peHTHOro AojkHUKa. Ha ocHOBe 3TOr0 NOKYy-
MEHTa CTOPOHBI CMOTYT ()OPMHPOBATH YCIOBHS 3aKIIO-
9aeMOro JIOTOBOPA C YYETOM KOHKPETHBIX 00CTOSITEIBCTB
[3, c. 181].




B cootBercTBHY ¢ octaHoBIeHHeM CoBeTa MUHHCT-
poB Pecniybnuku benapych ot 9 despans 2017 . Ne 112
yrBepkaeHo [lomojkeHre o MopsiaKe M yCIOBHAX OKa3a-
HUS COIMAJbHBIX YyCIAYr Ha OCHOBAaHWU JIOTOBOPOB
MOXKM3HEHHOTO COACP)KAaHUS C IDKIUBCHHEM 3a CYET
CPEICTB MECTHBIX OIO/KETOB. Y CIOBHUS TaKUX JOTOBOPOB
BKIIIOUAIOT IMepeaavy MoJyyaTeleM PEeHThl — TpakaaHu-
HOM PecnyOnuku Benapych mpuHaie:kaniero emy sKiioro
MOMEIICHUSI B  COOCTBCHHOCTh  aJIMUHUCTPATHUBHO-
TEPPUTOPUATBHON EIUHHIIE B3aMEH Ha MPEIOCTaBIICHUE
COIIMANIbHBIX YCIAYr TEPPUTOPHUATHHBIMU LEHTpaMU U
MPEIOCTABIIEHUE YCIYT CTAlMOHAPHBIMU YUPEKICHUSIMHU
[2].

I'maBHast mpoGieMa COCTOUT B TOM, YTO JOTOBOP IIO-
JKU3HEHHOTO COJICPKAHUSA C MKIUBEHHEM OCTaéTcs anea-
TOPHBIM, TO €CTh PHUCKOBBIM JUIs 00enx cTOpoH. Jis mo-
Jy9aTens PEeHTHl CYMIECTBYET PUCK HEIOOPOCOBECTHOTO
OTHOIIICHHS TUIATENBIINKA PEHTHI K CBOUM OOS3aHHOCTSIM.
J1st matenbMKa peHThl 3TOT PUCK, CBA3aH HE TOJBKO C
MaTepHUaIbHBIMUA IIOTEPSIMU, B PE3YJbTATE CIIy4alHOM
FI/I6€HI/I 1 MOBPCKIACHUA UMYIIECCTBA, HO U C TOBEPUTCIIb-
HBIM XapaKkTEpOM paccMaTpuBaeMoro goroopa. Hepemnko
BCTPEUAINCh CIy4au, KOTJa TUIaTebIIUK PEHTHI Momaiail
B TSDKEIOE MaTepHaNbHOE IMOJIOXKEHHE (B CHIy OOJIe3HU
WINA IPYTUX YBaKUTEIBHBIX MPHYNH), TIPH 3TOM JIOTOBa-
pHBaJCsl yCTHO 00 OTCPOYKE PEHTHBIX ILIATEKEH, OTHAKO
MOJIy9aTeI PEHTHl OOpamaiuch B CyA C UCKOM O pac-
TOP>KEHUH JOTOBOPA.

Takum 00pa3oM, pPaccMOTPEB HEKOTOPHIC aCIEKTHI
MIPABOBOTO PETYIUPOBAHUS MOKUIHEHHOTO COACPKAHMUS C
WXIUBCHUECM, JIOTUYHO CACJIATh BBIBOJA O TOM, O YTO JaH-
HBI MHCTUTYT TPaXKIAHCKOTO TpaBa HYXIAETCs B TOJ-
poOHOI 3aKOHOJATENBHON periaMeHTanuu. Takxke Bax-
HYIO POJIb UTPAeT U CYOBEKTUBHBIH (aKTOp, IOTOMY YTO
OT TOJIHOTHI YCJIOBHI 00CHUX CTOPOH B JIOTOBOPE, 3aBUCHUT
npaBoBas cyapba moroBopa. Uem KOHKpETHEe B HEM OT-
pakeHbI 00s3aHHOCTH TUIATEIBIINKA PEHTHI, H ONpeAeIEH
pa3Mep PEeHTHBIX IDIATEXeH, TeM MEHBIIE OCHOBaHHH Yy
MOJy4aTeNs TpeOOBaTh PACTOPIKEHHS JOTOBOpa IPH YC-
JIOBUW HAJUIEKANIETO BEHIMOJHEHUS €r0 IUIATEIBIIUKOM.
Takum 006pa3oM Bce 3TH IeHcTBUS OYAYT ClIOcOOCTBOBATh
3aIUTe MPaB CTOPOH JIOTOBOPA M CTAOMIIM3AIIMHN PEHTHBIX
OTHOIIICHUM.
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BUJbI NPEJCTABUTEJIBCTBA
1O 3AKOHOJATEJIBCTBY
PECITYBJIMKHU BEJIAPYCb:
CPABHUTEJIbHO-TIPABOBO AHAJIN3

Heanoea A.M. (M® EHII)

YYacTHUKU TPaKIAHCKOTO 000pOTa HEPENKO HE MOIYT
CaMOCTOSITENIEHO 0€3 Ybero-1mbo coAeiCTBUS peann3oBaTh
MpUHAAJIEKAIIUEe UM IIpaBa, BBITOJHUTH BO3JIOXKEHHBIE HA
HHX 00513aHHOCTH, 3aKJIFOYUTD CAEJIKY HIIM COBEPLINTH MHbIE
IOPUANYECKHE EHCTBUS, KOTOPBIE BIEKYT BO3HUKHOBEHHUE,
W3MEHEHUE WIN MpeKpallieHue NpaBooTHowweHUH. Ho oHu
HAMEIOT BO3MOJKHOCTH COBEpIIATh 3TO HE JIMYHO, a IyTEM
HCTIOJNIE30BAaHS HHCTUTYTA NIPEICTABUTEIHCTBA.

Pa3znmuuaioT 1Ba OCHOBHBIX BHA INPEICTABHTEIHCTBA!
3aKoHHOE (00s3aTeNbHOE) B JOOPOBOIBHOE.

3akoHHOE (00sM3aTENBFHOE) MPEICTABUTEIECTBO BO3HHU-
KaeT BO BCEX TeX ClydasxX, KOrja JIUIO JIMIIEHO JeecIo-
COOHOCTH, M TPEJICTaBUTEIBCTBO HMEET CBOEH IIENIbI0
BOCIIOJIHUTH 3TOT HepocTaTok. OHO HaIpaBJIeHO, MPEX/e
BCEro, Ha 3alUTy MHTEPECOB HECOBEPIIECHHOIETHUX WU
JIML, CTPAJarolIMX NCUXUYECKUMH HelocTaTkamu. Takou
MIPECTaBIICMbIil HE MPUHUMACT YyJYacTHS B Ha3HAUYCHHUH
TIPENICTABUTENS U OIPE/ICTICHUN eTO TIOJTHOMOYHH, a TAKXKe He
MOYKET HETIOCPEACTBCHHO OTMEHSTH IMOJTHOMOYHS WJIH Kak-
TIO0 BO3/ICHCTBOBATH HA ACSTEIHHOCTD IIPEICTABUTEIIA.

[IpencraBuTesIMU TIO 3aKOHY (3aKOHHBIMH) SIBIISTFOTCS
pOIUTENH, YCHIHOBUTENH, OMNEKyHHL. [lomeumrenw, Kak
MIPAaBUJIO, HE BBICTYNAIOT B Ka4ecTBE MpeJCTaBUTENEH IO
3aKOHY, IO3TOMY B OTJIMYUE OT ONCKYHA MOICUYUTCIIb 6y-
ACT NPEACTAaBUTCIIEM JIMIIb IMPU BCACHUU ACJT IMOJ0ICY-
HOTO B CyZ€ U APYTUX YUPEKACHUSIX, B Ciydae OOJe3HU
HECOBEPIUCHHOJIETHET0, M3-3a KOTOPOM IIOCIEJHUI He
MOJKET JIMYHO 3aKII0UUTh CIEIIKY.

JoOpOBOIBHEIM Ha3BIBAaCTCS MPEICTaBUTEIBCTBO, OC-
HOBaHHOE Ha JIOTOBOPE JHOO JTOBEPEHHOCTH. B OONbIIMH-
CTBE CJIy4acB MOOPOBOJIFHOTO TIPEICTABUTENBCTBA ITOJHO-
MOYHS TIPEICTABUTENIA ONPEHCIIIOTCS B IOBEPESHHOCTH
BBIJTaBa€MOH B YCTAHOBIICHHOM TIOPS/IKE TIPEICTABIISIEMBIM.

[IpencraBUTENBECTBO MO BOJIE MpeAcTaBiIsIeMoro (100-
POBOJIBHOE IIPECTABUTENIECTBO) XapaKTEpHU3yeTCs TeM,
YTO JMYHOCTh M TIOJHOMOYME MPEICTABUTENS ONperese-
HbI CaMUM NPEACTABJIAICMBIM. TTorHOMOYMS yCTaHaBJIn-
BalOTCsS OOBIYHO TYTEM BBIJAYM JOBEpPEeHHOCTH. llpen-
CTaBJIIEMbIH, Kak MPaBWIIO, MOXET BO3/EMCTBOBaTH Ha
JeSITeIBHOCTD TIPEICTABUTENSI M TIPEKPATUTh €€ IIyTeM
OTMEHBI JOBEPEHHOCTH, PACTOPKECHUS C HUM JIOTOBOPA.
Hambonee pacrmpocTpaHeHHBIM U YHHBEPCAJIbHBIM OCHO-
BaHUEM JOOPOBOJILHOTO TIPEICTABUTEIBCTBA SBISCTCS
JIOTOBOP TIOPYYCHHUSL.

JloroBopHOE MPEICTaBUTEIECTBO MOXKET HMETh MECTO
Ha OCHOBAaHWH J0T0OBOpa IMOPYUYCHHA, ITO KOTOPOMY OJHA
CTOpOHA (MTOBEPEHHBIN) 00SI3yeTCs COBEPIIUTh OT UMEHH
U 3a CYeT JIPYrol CTOPOHBI (JIOBEPUTENS) OMpPEIEICHHbIE
IOpUINYECKHe IEHCTBHA, IIpaBa M 00I3aHHOCTH IO KOTO-
PBIM BO3HHUKAIOT HEMOCPEACTBEHHO y MoBepHTers (Im. |
cT. 861 I'paxxmanckoro koxexca Pecmy6mmku benapych)
[1], moroBopa KOMMEPYECKOTO IpeJCcTaBUTENbCTBA (1. 3
ct. 185 I'K). Takum obOpazom, npu JOOPOBOJIBHOM TIpea-
CTaBUTENIBCTBE O0BEM IIOJIHOMOYMH MpEACTaBHUTENS OII-
penensieTcst BojeH MpeAcTaBIsieMoro.
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Taxoke BBIIENAIOT NPEACTABUTEIBCTBO, OCHOBAHHOE
Ha aJMHUHHACTPATUBHOM aKTe — MPEACTABUTEIBCTBO, MPU
KOTOPOM IIPEACTABUTED 00s3yeTCsl AEHCTBOBATH OT UMeE-
HH TIPEJCTABIIEMOTO B CHIIy aAMHHUCTPATUBHOTO PacIIo-
PSDKSHHMS TOCTIEIHEro. B kauecTBe mpuMepa MOXKHO TIpH-
BECTH TIPEJCTABUTENBCTBO, KOTOPOE OCHOBAHO Ha WICH-
CTBE B KOOIIEPATUBHOM MM OOILECTBEHHOW OpraHN3alliy,
a TaKKe CHUTYallUI0, KOIrJa OpraH HOpHUINYECKOro JIHIa
W3aeT MPUKa3 O Ha3HAYEHHH PabOTHUKA Ha JIOJDKHOCTH,
CBS3aHHYIO C OCYIIECTBICHUEM OIPENEIEHHBIX MpeacTa-
BUTEJIBCKUX (DYHKIMH: NPEICTaBUTEILCTBO B CYAE, CO-
CTaBJICHHE IOPUAMYECKUX aKTOB, 3aKIIOUCHHE cAesloK. B
JTAHHOM CJIydYae IOJIHOMOYHS ITIPEICTaBHUTENS OCHOBBIBA-
I0TCS Ha aJAMHHHCTPATUBHOM aKTE€ MM JOJDKHOCTHOMN
MHCTPYKIIMU PaOOTHUKA, WIIH SIBCTBYIOT U3 OOCTAaHOBKH B
KOTOPO# AEUCTBYET MPEICTaBUTENH (IIPOJABeI] B PO3HHUY-
HOW TOPTOBIN, KACCUP U T.IL.).

TakuM 006pa3oM, MOKHO CHENaTh BBIBOJ, YTO MCXOS
13 OCHOBaHMS NMOJHOMOYUS PA3IUUaIOT AOOPOBOJIBHOE U
00s13aTeIbHOE MPE/ICTaBUTEICTBO.

IIpencTaBUTENBCTBO, OCHOBAHHOE Ha JOBEPEHHOCTH,
Ha3bIBalOT JOOPOBOJBHBIM, & OCHOBAaHHOE HAa 3aKOHOZA-
TENbCTBE MO0 aKTe YHOJIHOMOYEHHOTO Ha TO TOCYapcT-
BEHHOTO OpraHa WM OpPraHa MECTHOTO YIPaBICHHSA U
caMmoynpaBleHHusl - 00s3aTenbHBIM. IIpu 10OpoBONTBEHOM
MIPEACTABUTENBCTBE KPYr ACHCTBUI NpeACTaBUTENS, KO-
TOpBIC OH BIIPAaBE COBEPIIATH OT MMEHH IPEACTABIIEMO-
TO, T.€. €r0 IIOJTHOMOYHE OTPEEIISIETCS TPEACTABISIEMBIM,
a TIpH 00513aTEIIFHOM - 3aKOHOJATEIHCTBOM.

IIpencTaBUTENHCTBO, OCHOBAHHOE HA aKTE€ YIOJIHOMO-
YEHHOT0 Ha TO TOCYAapCTBEHHOIO OpraHa WM OpraHa
MECTHOI'O YHpaBJICHHUA W CaMOYIIpaBJICHUs, Ha3bIBAIOT
ellle NpeCTaBUTEIbCTBOM, OCHOBAaHHBIM Ha aJMUHHUCTpa-
TUBHOM aKTE€, IOCKOJIbKY IIOJTHOMOYHUA NPEACTaBUTECIIA
IIPU TaKOM IIPEICTABUTENBCTBE OIpEeNeHBl COOTBETCT-
BYIOIIMM aJMUHHUCTPATUBHBIM aKTOM JIHOO SIBCTBYIOT U3
00CTaHOBKHM, B KOTOPBIX JEHCTBYET IpeAcTaBHTENb (Ha-
IIpUMep, MPOAABel] PO3HUYHOW TOPTOBIIH, Kaccup | T.IL.).
K mnpencraBuTenscTBY, OCHOBaHHOMY Ha aJMHHHCTpa-
TUBHOM aKT€, OTHOCST M MPEACTaBUTEIHCTBO, HUMEOIIEe
CBOMM OCHOBAaHHEM WIEHCTBO B KOONEPAaTUBHOM M 00-
LIECTBEHHOM OPraHU3aLUHU.
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COOTHOIIIEHUE MMOHATHI
NPEAIIPUHUMATEJIBCKOI'O, TOPTOBOI'O
N KOMMEPYECKOI'O ITPABA

Kapanaesa B.M. (M® BUII)

B mnponecce u3ydeHuss XO34MCTBEHHOTO IIpaBa Mbl
CTAJIKNBAEMCSI ¢ MHOKECTBEHHOCTBIO MOHATHH, YyHOTpeO-
JIIeMBIX Kak cMHOHUMBI. [IpeameroMm uccnenoBaHus cra-
JIO BBISIBJIEHUE COOTHOLICHMs MOHATUH XO3SAHCTBEHHOE,
HIpeANPUHUMATEIBCKOE, TOPrOBOE, KOMMEPUYECKOE IIPABO.
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B Genopycckoit yaeOHO# 1 HaydHOU JTUTEpaType MO
XO3STMCTBEHHBIM IIPaBOM TPAIHIIMOHHO IMOHUMAIOT CaMO-
CTOSATENFHYIO OTPacilb NpaBa, PEryIupyIOIIyI0 TpeAnpH-
HUMAaTEeIbCKUE OTHOIICHHUS M OTHOUICHHS II0 TOCYIapcCT-
BEHHOMY PETYJIHPOBAHUIO SKOHOMHUKH.

B poccuiickoit Hayke pacnpocTpaHeH TepMHH "KOM-
Mepueckoe npaBo". COBpeMEHHOE KOMMEpYECKOoe MpaBo
uMeeT riyobokue ucropudeckue kopHu. Ero HanmMeHoBa-
HHE OCHOBBIBAa€TCS HA JIATHHCKOM TEPMHHE commercium,
4YTO 03HavaeT «roproisin[l, c. 28]. B Hacrosiee Bpems
«KOMMepLUs» 0003Ha4aeT TOProBJII0 ¥ TOProBbIE ONepa-
un. Vtak, MOXKHO ClleNaTh BBIBOJ, YTO TEPMHHBI «KOM-
MEpLUS» U «TOPTOBJID» HPUXOAATCS CHHOHMMAaMH, CIie-
JTOBATEIbHO, TIOHATHS «KOMMEpUYECKas NesTeIbHOCTE» H
«TOPTOBast IEATSIFHOCTHY CXOIATCS 10 3HAYCHUIO.

OpHako, B APKOHOMHYECKOH JHTEpaType, B HTaHHBIX
MOHATHUSAX TPOBENEHA TPaHb, 3TO CBA3aHO C TEM, YTO aB-
TOPHI B BOIPOCAaX KOMMEPUECKO-TIOCPETHIYESCKON Jiesi-
TENbHOCTU YTBEPXKIAIOT, YTO TOHATHE «KOMMepYecKas
JISITENIBHOCTD) COJEPKUT HE TOJBKO TOPTOBIIO B OIpe-
JIeNIEHHOM MOHMMAHUH, a TaKKe KOMMEPUECKYI0 MPOJaxKy
U KOMMep4Yeckoe MpuoOpeTeHre ToBapoB. JlaHHOe pac-
CyXKJIeHHE HE OCHOBAHO HAa JOKTPHHAJIHHOM MOHUMAaHHUU
COOTHOCHIMBIX TTOHATHH. B maHHOW TpakTOBKE CTOWT BO-
MIPOC O TOM, YTO KaKOBa BEPOSTHOCTH OTPAaHHUCHHUS aBTO-
paM# TOHSTHS TOPTOBOU NEATEIFHOCTH TOJBKO MOCPEI-
HUYECKOU JAEATEINbHOCTHIO.

[lo cyxnennto B.U. Ilyrunckoro mexay KoMmepue-
CKOM JIesITeIbHOCTEIO M TOPTOBIICH CTOUT 3HAK paBEHCTBA,
TakXe OH YTBEP)KIAeT, 4TO CIEAYeT OTICIUTh KOMMepUe-
CKOe IIPaBO OT TOpromoro mpaaa [2, c. 113]. Yuénsrit y1-
BEP)KAAeT, YTO KOMMEpYEeCKoe MpaBo SBIAETCS IOAOT-
pacipio0 TPaKIAHCKOTO IpaBa B COJEPXKATEIbHOM OTHO-
IIEHUH, T. K. YaCThI0 MMYILECTBEHHOrO0 00OpOTa, KOTO-
PBIN peryIupyeTcs rpaXkIaHCKUM IIPAaBOM, SBISETCS TOP-
TOBEII 000poT. J[J1s1 KOMMEpYEeCcKOTo paBa, Tak ke, Kak U
JUIA TPaXKIAHCKOTO TpaBa, XapaKTEPHO HAJIMYUE TUCIIO-
3UTUBHOTO METOJIa MIPABOBOTO peryiupoBaHus. OTTanKu-
BasCh OT OTPACJIEBON MPUHAMIEKHOCTH, IO MHeHHIO b. M.
[Tyruackoro, B BUIEC HAYKH U B BHIC OTACIBHOMN JAHCITUII-
JUHEI BBICTYIaeT KOMMepueckoe mpaBo. CiemoBareibHO,
€CJIN TOPrOBOE NPaBO pacCMaTPHUBACT IPABOBOE PETYIIH-
pOBaHHE TOPTrOBOM OTPACIH, TO KOMMEPUECKOE IPaBo
BBICTPAaMBaeTCs KaK OTpaciieBas, a He KaKk KOMIUIEKCHas
nucruiuivga [2, c. 115].

B Hacrosiiee BpeMsi B COBPEeMEHHOH JTUTEpaType Tep-
MHUHBI «KOMMEPUYECKOE TIPaBO» U «TOPrOBOE MPABOY» J0-
BOJIFHO YaCTO YMOTPeOISFOTCS KaKk CHHOHHWMEL, B TO JKE
BpeMsi MBI BHIHM MEXIYy KOMMEpPYECKHM M TOPTOBBIM
MIPaBOM 3HAYHTEIBHOE Pa3IAIHe.

ToproBoe mpaBo SBISIIOCH 3JIEMEHTOM ITOATOTOBKH
CHCIHANINCTOB B COBETCKOE BpeMs. B mocrcoBerckoe
BpeMsI aKTHBHO Pa3BUBAETCS KOMMepUecKoe mpaso.. Tep-
MHUH «TOPTrOBO€ MmpaBo» dYacTo ymotpednsercs B CIIA u
HEKOTOPHIX cTpaHax 3amanHoi Empomsl (Bo Dpanimw,
I'epmannm u n1p.). B 3THX cTpaHax ToproBoe mpaBo IO-
HUMAaeTCsl Kak IPaBo, peryiupylomee NpodeccHoHalb-
HYIO TOPTOBYIO ACSTEIBHOCTb.

HekoTopele ydeHble CUMTAIOT, YTO, KaK U BCSKas OT-
pacib SKOHOMHKH, TOBapHOE OOpalleHHe B CYLIECTBEH-
HOHM CTENeHH peryaupyeTcss HOpMaMH roCyAapCTBEHHOTO,
aJMHUHUCTPATUBHOTIO, HAJIOTOBOTO, YTOJOBHOIO U APYTHX




oTpacieid mybnuaHoro mpaBa. OmHAKO TOJ KOMMeEpUe-
CKUM TIPaBOM B HAayKe M 3aKOHOAATEIbCTBE IOHUMAIOTCS,
MPEXAE BCEro, YaCTHOIPABOBBIE HOPMBI, HUCIIOJIb3yEMBbIC
B TOpProBjie. 3a pPyOeKOM KOMMEpPYECKHM IIPaBOM IIpH-
3HACTCS HCKITIOYUTENFHO CHCTEMa HOPM YaCTHOTO TIpaBa.

CpaBHHBass KOMMEPUYECKOE M TPEANPHHUMATEIHCKOE
IpaBO, HYXKHO OTMETHUTh, YTO OHM CXOXH IIO CBOEMY
npeaMery. TeM He MeHee KOMMepuecKoe IpaBo U Mpej-
MPUHUMATENbCKOE NPABO — Pa3HbIE OTPACIIH MpaBa.

IIpennpuHIMaTenbCckoe MpaBO PEryIUPYeT OTHOIIe-
HUS, CKIIaJbIBaloIuecs B cepe MpeanprHHUMATETBCKON
JIeSTEIBHOCTH, T. €. TaKOH JesTelIbHOCTH, KOTopas Ha-
IpaBJicHa Ha TOIy4eHHe npuObutn. Toprosast mesTemb-
HOCTb SIBJISIETCS 9aCThIO MPEANPUHIMATEIBCKOH NESITENb-
HocTh. [loHATHE NpEeANPUHUMATENBCKON AEATEIHHOCTH
HaMHOTO IIUpE TOProBoM nearenbHocTH. K mpeanpunu-
MAaTeJIbCKON JEATENHOCTH OTHOCSATCSA, KPOME TOPTOBIIH,
000pOT IEHHBIX Oymar, OaHKOBCKas IesATeIFHOCTh, OpTaHH-
3aIMs FOPUIMYIECKUX JUI U Ap. Tak Kak MOHATHE TOProBIU
Goree y3Koe, yeM MOHATHE NMPEANPUHUMATENBCTBA, TO KOM-
MepYecKoe MpaBo UMeeT U OoJee Y3KHi MpeMeT IIPaBOBOTO
PEryIHpOBaHus, YeM NPEAPUHUMATEIBCKOE MIPaBO.

IpennpuHuIMaTensCKOe MPaBO SBISETCS KOMIUIEKCHOU
OTpAacIlbl0, OCYIIECTBIIIONICH TIPAaBOBOE pPETyIMpPOBaHHUE
HPEINPUHAMATENBCKOM IEITENPHOCTH BO BCEX cepax KO-
HOMHUKHM HOPMaMH{ pa3iMYHBIX OTpacieil mpasa. B To ke
BpeMsI IIPEANPUHIMATEIBCKOE MPABO HE BBIACIACT U HE
YUUTBIBACT OTJIMYUHA OTPACIEBBIX METOIOB IPaBOBOTO
perymupoBanus. He paccmarpuBaioTes n croco0Osr obec-
MEUeHNUs] B3aMMOCBSI3U MEXIY YCTAHOBJICHMSMHU Pa3HbBIX
oTpaciieil SKOHOMHUKH, OTHOCSILIMMUCS K 00IIeMy 00bek-
Ty. Takum o00Opa3oMm, 3T0 Ooyiee YIPOINCHHBIH MMOIXO,
OCHOBaHHBIM HAa WTHOPUPOBAHUU PA3IMUYUN OTPACIEBBIX
METOZIOB MPAaBOBOI'0 PETYIHPOBAHHUS, CIIOCOOOB YCTaHOB-
JICHUS] B3aMMHBIX COTJIACOBAHHOCTEH MEXAy peIIeHUSIMHU
[0 BONpOCaM NPENPUHUMATENHCTBA, NPUHUMAEMbIMH B
pasHBIX OTpacisix npasa. [1o 3TUM npUYMHAM HETb3s MPo-
BOJIMTH TapaJulellb, CTABUTh 3HAK PaBEHCTBA MEXTY KOM-
MEpUYECKUM TPABOM H IPEIITPUHAMATEIBCKUM TIPABOM.

BaxHO 10/TUEPKHYTB, UTO TOPTOBBIit 000POT HAYMHACTCS
HE C JIOrOBOpa KYIUIU-TIPOJIaXKH, a C pa3HOOOpa3HbIX Jei-
CTBHH IO CO3/IaHUIO CETH TOPTOBBIX OpraHU3aIui, obec-
MEYEHHUIO MX TOBAPaMH, C MOATOTOBKH KaJIpOB U PEIICHUS
MHOT'HX JPYTHX 3a/a4.

Kommepdeckoe mnpaBo, 1O MHEHHIO OOJBIIMHCTBA
YUYECHBIX-FOPHCTOB, HE SBJISIETCSI CAMOCTOSITENIHHON OTPACIIBIO
npaBa, T.K. OTHOIIECHHS, COCTAaBJIIONIME €ro IpeaMeT,
SBJISIIOTCSl OHOBPEMEHHO IIPEJMETOM APYTUX OTpaciel
npaBa. B To ke BpeMs KOMMepUYECKOE NMpaBO MMEET P
0CcOOCHHOCTEH B BHIE HEKOTOPBIX NPAMO YKa3aHHBIX B
3aKOHO/IATEIbCTBE HMCKIIOYCHHUH M3 OOIMX HpaBWiI U B
HaJIMYUM psila WHCTUTYTOB, HMEIOIINX OTHOCHUTEIHHO
CaMOCTOSTENIbHBIN  ropuandeckuil xapakrep. Ilpenmer
KOMMEpPUYECKOTO TpaBa KaK KOMIDIEKCHOW OTpaciy IOpHAU-
4eCKO HayKH W Y9eOHOW MUCITUIUIMHBI BKJIIOYAET UCCIIE0-
BaHHE M W3y4eHHE OOIIETro, YTO 0OBbEANHIET KOMMEPUECKOe
MPaBO C TPAXKIAHCKUM TIPABOM U JPYTUMH OTPACIISIMH TIpa-
Ba, U OCOOCHHOTO, YTO OTJIMYAET HOPMBI, HHCTUTYTHI, CO-
CTaBJISIOIHE NIPABO HA KOMMEPUECKYIO AESTENBHOCT.

Takum 0Opazom, TepMUHBEI "KOMMepuecKoe npaBo” 1
"IpeArpUHUMATENbCKOE TpaBo” Hanboee ONM3KU "X03s51i-

CTBEHHOMY TIpaBy", "TOProBoe MpaBo" MOXKHO paccMaTpH-
BaTh KaK 4acTh KOMMEPYECKOTO MIIU XO35HCTBEHHOTO IPaBa.
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OBIIASA JTUCHUIIJINHAPHAS
OTBETCTBEHHOCTbD

Kosznoeckan O.JI. (FUII)

[prmMeHeHre Mep IMCUMIUIMHAPHON OTBETCTBEHHOCTH —
NIPUBBIYHOE JIEJIO JUIsi MHOTUX HaHUMatened. Jlucuumniu-
Ha TpyJAa SBISETCS OOBEKTHBHO HEoOXommMmoi (opmoii
CBSI3M MEXIy PaOOTHMKaMH, yJacTBYIOIINMH B IIPOIIECCE
Tpyzna. Ee ocHOBHOE TpeOOBaHHE 3aKIIOYACTCS B TOM,
YTOOBI JIFOM, YYACTBYIOIIME B €IMHOM WM Pa3HBIX, HO
CBSI3aHHBIX MEXTy CO0OH Ipoleccax TpyAa, IMOJIHHSINCH
OIIpEACICHHOMY MOpPSAKY IOBeJAeHus. PaboTHuMKH 10-
BOJILHO YaCTO OCITApHUBAIOT TO WJIM MHOE HaKa3aHUE U, TeM
CaMbIM, IBITAIOTCA BOCCTAHOBUTH HAPYIIICHHLIC IIpaBa.

JucuMiuinHa TpyJa Kak IpaBoBas KaTeropusl pac-
CMAaTpPUBAETCsI B 3aKOHOAATEILCTBE M JIUTEpAType MO TPY-
JIOBOMY TIpaBy B 3 acHeKTax:

1) xak mHCTUTYT OCOOCHHOW YacTH TPYAOBOTO TIpaBa —
9TO0 COBOKYNTHOCTh HOPM, PETYIHMPYIOIIUNX BHYTPEHHHH
TPYJIOBOH PpacTOpS0OK M YCTAaHABIHMBAIOIINX B3aHMHBIC
00s13aHHOCTH paOOTHUKOB M HaHWUMATENICH, MEpHI MOOII-
peHus 3a ycrexu B paboTe W Mepbl AUCIUIUIMHAPHON OT-
BETCTBEHHOCTH 32 HapyIICHUE TPYIOBOH AUCIUILINHEI,

2) KaK 3JeMEHT TPYIOBOIO MPAaBOOTHOLIEHUS — 3TO
00S53aHHOCTh Ka)XJI0TO pPaOOTHUKA IOJYUHATHCS BHYT-
pEeHHEMY TPYAOBOMY PACHOPSIKY B CHIIY 3aKIHOUEHHOTO
TPYAOBOTO AOTOBOPA;

3) xak ¢akTHUECKOE TOBEIEHHE — 3TO YPOBEHb CO-
6moeHns pabOTHUKOM HOPM O TPYIOBOM THUCIMILIMHE.

B mmpokoM cMbIcie TpyaoBas AMCIMIUIMHA COCTOUT
13 CIETYIOMNX BUIOB:

1. IIpousBoacTBEHHAS;

2. IlnaHoBasi IMCUMIUIMHA (COCTaBJICHHE IUIAHOB, MX
COTJIaCOBaHME, YTBEPIK/ICHHE, BHITTOJHEHHE);

3. dunaHcoBas (coOioeHre TpeOOBaHUH MO IKOHO-
MHH, PAMOHAIBHOMY HCIIOJIB30BAHUIO CBHIPbs, MaTEpHU-
AIBHBIX PECYPCOB);

4. TexHomoruveckas (CTporoe coOt0IeHUEe TEXHOIIO-
TUYECKUX IPOIECCOB, BHEJAPEHNUE MEPOIPUATUNA, HarpaBs-
JICHHBIX Ha TCXHOJIOTUYCCKYIO IOJATOTOBKY HpOI/I3BOI[CTBa);

5. Hcnomaurensckas (CBOEBPEMEHHOE HCIIOJIIHEHNE
NIPUKa30B, YyKa3aHWH, IPEANUCAHUH PYKOBOAMUTEISIMH,
CIIELHAINCTAMH).

JuctuiuimHa Tpyna oOecnieyrBaeTCs CO3JIaHHEM He-
00XOJJMMBIX OPraHMU3ALMOHHBIX ¥ 3KOHOMHYECKUX YCIIO-
BUH U1 HOPMAaJBbHOW PadOTHI, CO3HATENHHBIM OTHOIIE-
HHEM K TPYAY, MeTogamMu yOexXIeHHs, MOOIIPEeHUs, a B
HCO6XO}1HMBIX CciIydyasaXx — NPpUHYXICHUA.

TpynoBast AuCUMIUINHA — 3TO 00s3aTENbHOE IS BCEX
pabOTHHKOB TOAYMHEHHE YCTAHOBIEHHOMY TPYAOBOMY
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pacHoOpPAAKY M HaJUIe)KaIlee BBIIIOJIHEHNE CBOMX OOs3aH-
HOCTEHA.

JlucuuIuimHapHas OTBETCTBEHHOCTh PAOOTHHUKOB SIB-
JSIETCSI OMHUM W3 BHIOB IOPUINIECKOW OTBETCTBEHHOCTH,
KOTOpasi TIPEIyCMOTPEHA 3aKOHOJATEILCTBOM 3a HETpa-
BOMEpHOE TNOBeneHHe. JlucHumInHapHas OTBETCTBECH-
HOCTb IIpeZCTaBisieT co00H 00sM3aHHOCTh pabOTHHKA ITO0-
HECTU HaKa3zaHue, MPeJyCMOTPEHHOE HOpMaMH TPYIOBO-
o NpaBa, 3a IPOTUBOIPABHOE HEUCIIOIHEHUE CBOUX TPY-
JIOBBIX 00s3aHHOCTEH. CTOUT OTMETHTB, YTOJIUCLUILIHU-
HapHasi OTBETCTBEHHOCTh IMPHUMEHSETCS JIHIIb B TPYIO-
BBIX [IPaBOOTHOLICHUSIX.

OcHoOBaHHMEM Ul NPHUBICYCHUS K IUCIHUIUIMHAPHOM
OTBETCTBCHHOCTH CIY)KUT IUCHUIUIMHAPHBIN MPOCTYIIOK.
IMox mucrMnIMHAPHBIM MPOCTYNKOM MOHMMAETCSl POTH-
BOIIPABHOE, BHHOBHOE HEWCIIONHEHHWE WM HEHAJUIC)KAIIee
HCTIOJTHEHNE PAOOTHUKOM CBOMX TPYIOBBIX 00S3aHHOCTEH.

3a COoBEpIICHNE ANCIUIUIMHAPHOTO MPOCTYIKA HaHM-
Marenb MOXKET NPHUMEHHTh K PAaOOTHUKY TakHe Mepbl
JUCIUIUTMHAPHOTO B3BICKAHUS KaK:

1) 3ameyanue;

2) BBITOBOD;

3) JIMIIEHHE MOJHOCTBIO WJIM YaCTHYHO CTHMYJIHPYIO-
IIUX BBIMJIAT HA CPOK JO JBEHAALATH MECSIIEB;

4) yBONBHEHHE.

Hannmarens, o6nanast mpaBOMOYMSMHU JUCHUITIHHAD-
HOH BJIACTH, B CIIy4ac COBEPIICHUS PAOOTHUKOM IHCIIUII-
JMHAPHOTO TIPOCTYNKA CaMOCTOSTENBHO OCYIIECTBISET
BBIOOP Mep JUCHUIIMHAPHOTO B3bICKaHMsA. OHAKO Tepe-
YEeHb AMCIMIUIMHAPHBIX B3bICKAHMW SBISIETCSI MCYEPIIbI-
BAaIOIIUM, [TO3TOMY B IIPaBHUJIaX BHYTPEHHEIO TPYAOBOIO
pacnopsaKa He MOT'YT OBITh IPONKCAHbI HHBIC MEPBI AUC-
LUUIUIMHAPHBIX B3bICKaHUW. [Ipu BbIOOpE MeEphbl JUCIHII-
JIMHAPHOTO B3BICKAHHs JIOJDKHBI YYUTBIBATHCS TSIKECTh
JTUCLUILTMHAPHOTO MPOCTYIKA, OOCTOSTENBCTBA, MPU KO-
TOPBIX OH COBEpIIIEH, MPEeIecTBYIOMmas padoTa U MmoBe-
neHne paOoTHMKAa Ha mpomsBojacTBe. He oOs3arensHO
MIPUMEHATH MEPHI B3bICKAHHS B TOH MOCIIEA0BATEILHOCTH,
B KaKoil OHU pacnojoxeHsl B cT. 198 TpynoBoro kogekca
PecniyOnmuku Bemapych.

Hannmarens BnpaBe NMpUMEHATh K PaOOTHUKAM, CO-
BEPUIMBIINM JUCUHUILIMHAPHBIA MPOCTYNOK, HE3aBUCUMO
OT NPUMEHEHUS] K HAM Mep JUCUMIUIMHAPHOTO B3bICKA-
HUS, UHBIE MEPBI AUCIUIUIMHAPHOTO BO3JACHUCTBUS: JIMIIIE-
HHUE TpeMHH, U3MEHEHNE BPEMEHH MPEeIOCTaBICHUS TPY-
JIoBOrO OoTmycka u zap. K npyrum mepam Takoro poja ot-
HOCHTCSI, B YaCTHOCTH, COKpAIEHNE MPOAOJIKUTEILHOCTH
TPYLOBOTO OTIYCKa 3a HpOryJ 0e3 yBa)KUTEIbHOU IpH-
YuHBl. BHIBI M TOPSIOK NPUMEHEHHUs yKa3aHHBIX Mep
OTIPEIETISIIOTCS IPABMIIAMH BHYTPEHHETO TPYAOBOTO pac-
TIOPSIIKa, KOJUIEKTHBHBIMH JIOTOBOPaMH, COTJIAIICHUSIMH,
WHBIMH JIOKaJIbHBIMI HOPMaTUBHBIMHU MIPABOBBIMH aKTaMH.

[IpaBo wHamarate Ha pabOTHHMKA AWUCIUILTMHAPHOE
B3BICKAaHWE NPUHAICKUT HaHMMaTeno. OT ero MMEHH
MOJKET BBICTYNAaTh PYKOBOAWTENh OpraHu3anud. VIHbe
nuna o6JaNaroT TaKOH BO3MOXHOCTBIO, €CIIH 3TO Mpeay-
CMOTPEHO B YCTaBe OpraHM3alMy JIMOO OHH CHENUAIbHO
YHOJIHOMOYEHBl HaHUMaTeNneM. JMCIMIUIMHApHBIE B3BI-
CKaHMS B BUZIE€ YBOJIbHEHHSI MOT'YT HaJlaraThCsl JIMIIb TEMU
JMIAMH, KOTOPBIM NPEJI0CTaBIICHO MPaBO IpHUeMa Ha pa-
00Ty 1 YBOJIbHEHHSI.
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[IpuBnekas Kk TUCUMILUIMHAPHON OTBETCTBEHHOCTH pa-
0OTHHKA, HAHUMATENh JOJDKCH COOMIOAATh CPOKH TpHUMe-
HEHHS TUCUUIUIMHAPHOTO B3BICKaHMA. OHO mpuUMeEHsSeTCs
HE TI037JHEE OJIHOTO MecsIa co THS OOHapyKeHHs Ipo-
CTYIIKa, HE CUMTAs BpeMEHHU 00JIe3HH pabOTHHKA, MPeObI-
BaHUS €ro B OoTmycke. He mpuWHMMarTcs BO BHHMAaHHE
OTCYTCTBUE Ha paboTe MO JPYruM MPUYHMHAM, B TOM YHC-
JIe UCTIONIb30BAaHHE OTTYJIOB.

[Mpouecc mnpuBneyeHus: pabOTHHKA K JUCLUILIMHAP-
HOH OTBETCTBEHHOCTH YCJIOBHO MOXXHO pa3OMTh Ha TpHU
CTaJMu, KaXJasi U3 KOTOPBIX BBINOJHSET CBOM (pyHKINH:
cOop mpenBapuTeNbHON WH(OPMAIMK; MOArOTOBKA HPO-
€KTa JTOKyMEHTa O MPHBIICYCHUH K TUCIUTUIMHAPHOW OT-
BETCTBEHHOCTH; O3HAKOMJICHHE PaOOTHHKA C JOKyMEHTOM
0 TPUBJICYCHUH K IUCHUIUIMHAPHOW OTBETCTBEHHOCTH.
Jenenne mporecca TpHBICYCHUS pabOTHHWKA Ha ATAIIBI
00yCIIOBIICHO TE€M, YTO KaXKIBIH 3TAIl UTPAET CBOIO POJb U
Ha Ka)XXJIOM W3 3TAallOB HAHUMATEII0 HEOOXOIMMO MPOBEC-
TH psil 0053aTENBHBIX MTPOLEAYP.

Takum o6pa30M, JUCHUIIMHapHass OTBCTCTBCHHOCTDH
0 TPYAOBOMY TIpaBy — 3TO 3aKOHHAs (hopMa BO3IEHCTBHUS
Ha HapylIHUTENed TPyAOBOM MUCHUHUILIMHBI, IpEelycMaTpu-
BaloIlasi OTBETCTBEHHOCTh Pa0OTHHKA Iepe]] HaHMMaTe-
JIeM 3a COBEPIICHHBIN AWCIUILTMHAPHBIN HPOCTYIOK. B
3TOM acCIeKTe — STO U OOS3aHHOCTH TPHUBIEKAEMOTO K
JTUCIATUTMHAPHOW OTBETCTBEHHOCTH pabOTHHKA MpeTep-
MeTh HEeOArONpHUSATHRIC TOCIEICTBHSI B BUIEC MOPAIBHO-
MIPaBOBOTO OCYKICHHUSA THOO OrpaHHYSHHUH JHMYHOTO, Op-
TaHWU3AIMOHHOTO FJTH HMYIIECTBEHHOTO TIOPSIIKA.
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OPI'AHU3AIIMOHHO-ITPABOBBIE
OTHOIWIEHWS, BOSBHUKAIOINUE
IPU CO3JIAHUU IPUEMHOM CEMbHU

Konowuu O.I'. (bHII)

B mpomecce opraHuzanuy MpUEMHONH CEMBH BO3HHU-
KalOT CaMOCTOSTENIbHBIE MPAaBOBBIE OTHOLICHUS, HUMEIO-
M€ OpraHM3alMOHHO-TIPAaBOBYIO MpHpoxy. B mmBuin-
CTHYECKOW JIOKTPUHE HX HMMEHYIOT OpraHW3allMOHHBIE
MPaBOOTHOMICHUS. B HaydHOW MOKTpUHE OpraHU3aIHOH-
Hble oTHoweHus uccnenoBanuck C.H. Bparycem [1, ¢.66],
K.A. Kupcanossm [2], O.A. KpacapuukoBbiM [3] u ap.

O.A. KpacaBunKOB BKJIIOYAJ OPraHU3aLMOHHBIE OT-
HOILIEHUSI B MpeIMET I'Pa)IaHCKO-IIPABOBOIO PETyJIUpPO-
BaHUS M MOJ OPraHU3aLMOHHBIMUA OTHOLIEHHUSIMH TOHHU-
MaJl OTHOIIEHUS, «KOTOPHIE HalpaBJIeHB HA yIOpSaoYe-
HUEe (HOPMAaJTU3allrI0) UHBIX OOIECTBEHHBIX OTHOIIECHUH,
neiictBuit mx ydacTHHUKOB [3, c. 45]. Ilo muenmo K.A.
KupcanoBa, opraHu3aiioHHbIE OTHOIIEHHS «KaK JIEMEHT
IpeaMeTa TPaXXIaHCKOTO IpaBa MpPEICTABISIIOT COOOH
BO3HUKAIOIIHE MEXKIY IOPUIUYECKH PAaBHBIMH U WMYIIE-
CTBEHHO CaMOCTOSTEIBHBIMH YYaCTHHKAMH, 00JIaJaF0IIIMU




aBTOHOMHMEI BOJIM, OOIIECTBEHHBIE OTHOIUEHHS, COIEp-
JKaHUE KOTOPBIX COCTaBIISIOT ACHCTBUS HEUMYIECTBEH-
HOTO XapakTepa, HalpaBICHHbIE HA BO3HUKHOBEHHE U
YIOPSIOYCHNE HMMYLIECTBEHHBIX JTHOO JIMYHBIX HEHMY-
MIECTBCHHBIX OTHOIICHHI [2].

B nmpaBooTHOMmIEHNS, KOTOPEIE BO3HUKAIOT B IpOLIECCe
OpTraHu3aIli NPUEMHON CEeMbH, BKJIOYAIOTCS OpraHu3a-
I[MOHHBIE OTHOIIEHMUS, He MOJIaJArONMe MO/ MPU3HAKY JINY-
HBIX HEMMYIIIECTBEHHBIX ¥ UMYILIECTBEHHBIX OTHOILICHUH.

ConepkaHueM OpraHU3allMOHHO-TIPABOBBIX OTHOIIIE-
HUM B MPUEMHOHN CeMbe SABIAIOTCA IpaBa M 00S3aHHOCTU
OpraHa ONEKH U MONEYUTENbCTBA U IPUEMHBIX POAUTENEH
JI0 3aKJIIOYEHHs J0TOBOpa 00 YCIOBHSX BOCIHTAHHUS U
conepxanus aereid. HemocpeacTBEHHO oOpraHu3alloOH-
HbIE€ OTHOLIEHUS COCTOSIT M3 NEWCTBUI OpraHM3allMOHHO-
TO XapakTepa CO CTOPOHBI KaHIWJATOB B IPHUEMHBIE PO-
JUTENIM W JeHCTBUH OPraHM3allMOHHOIO XapakTepa co
CTOPOHBI OPTaHOB ONEKU U MONEYUTENbCTBA. TaK, KaHAH-
JIaThl B IPUEMHBIE POJUTENHU MOJAIOT 3asBICHUE O CO3/a-
HHUH IPUEMHON CEMbH, MOTYYar0T MEAULUHCKYIO CIIPAaBKY
O COCTOSHHU 3/I0POBBSI, MPOXOJAT OOY4Yaloline KypcChl.
Oprasbl ONEKH U TONEUUTEIBCTBA COCTABILIIOT aKT 00-
CIIEZIOBAaHUS YCJIOBHM XH3HH KaHIUIATOB B IPHUEMHBIC
POAWTENH, 3aKITIOYCHHE O HAJWYMHA B CEMbE YCIOBHH,
HEOOXOMMMBIX [UId BOCIHTaHWS Jereid. Ilpemmaraercs
OpTaHHU3aIIOHHBIE OTHOIICHHUS JIOMOJIHNTH MPOXOXKICHH-
€M KaHAWAATOB B IPHEMHBIE POAUTEIH IICUXOJIOTHUECKOI
JMarHOCTHKH.

Kaxnoe u3 opraHum3allMOHHBIX ACUCTBUU SIBISETCA
IOpUANYECKUM (PAKTOM, KOTOPBIE B COBOKYIHOCTH 00pa-
3YIOT CJIOKHBIN IOpUANYECKuil coctaB. Heobxomumo moa-
YepKHYTh, YTO B COOTBETCTBUM C 3aKOHOJATEIHCTBOM
benapycu mnpuemHas ceMmbs BO3HHMKAaeT Ha OCHOBAHUU
COBOKYITHOCTH IOPUINYECKHX (DAKTOB, KOTOPBIE JOJDKHEI
HaKaIUIUBaThCAd B OIPEJCIICHHON I0CIIeA0BATEIbHOCTH.
IIpu sToM KakOplil OpUIUYecKdil (PaKT MMEeT BaKHOE
3HaYCHME, TAK KaK 0e3 ero HaJIM4YWs HEBO3MOXKHO Oyzmer
nepenars peOeHKa Ha BOCITUTAHHUE B TPUEMHYIO CEMBIO.

[Tonaraem, 4To 10 3aKJIIOYEHUS IOTOBOpPA 00 YCIIOBH-
AX BOCIIUTAHUS W COZAEP)KaHMS AETeH MEX1y opraHamu
ONEKH W TIONICYUTENHCTBA M HPUEMHBIMH POJUTEISIMHU
BO3HHMKAIOT OpraHU3allMOHHbIE MPAaBOOTHOIIEHHS, a 3a-
KJIIOYEHHEM JIOroBOopa 00 YCIOBHUSIX BOCIUTAHHUS U CO-
JIepKaHUA JIeTel OpraHbl OMEKH U MONEYUTENbCTBa obec-
MEYNBAIOT BO3HUKHOBEHNE JIMYHBIX HEHMMYIIECTBEHHBIX U
MMYIIIECTBEHHBIX OTHOIIEHHHA MEXIy NMPHUEMHBIMU POIH-
TEJISIMH ¥ IPUEMHBIM PEOSHKOM.

Hopwmsl, perynupyiomuye OTHOLICHHUS, CKJIaJbIBaIO-
IIMecst TIPY OpTaHU3alii IPUEMHOH CeMbH, 00eCIIeUHBaAIOT
3aKOHYEHHOE IIPAaBOBOE pEryJHpOBaHHE 000COOICHHON
TPYINBI OTHOIIEHUH — OTHOIIEHHWH C y4acTHEM OpPTaHOB
OTICKH U TIOTICYNTEHCTBA U IIPHEMHBIX POJHUTEIEH.

Takum o00pa3oM, OpTraHU3AIMOHHBIE OTHOIICHHUS
CKJIaBIBAIOTCS 1O 3aKIIOYEHUS JOTOBopa 00 YCIIOBHX
BOCTIMTAHMSA M COACPKAHUS JETel M UMEIOT CBOEH IeTbI0
YIOPSI0OYUTH OTHOIICHHS A0 €T0 3aKII0YCHUS.

IIpemmaraercss OpraHM3alMOHHBIMH  OTHOUICHHUSMU
PaCIIMpHUTh MPEIMET CEMEHHO-TIPABOBOTO PEryIHPOBAHIUS,
cr. 2 Kopekca Pecnyonuku benapychk o Opake u cembe J0-
HOJIHUTH CJIOBAMHU «OPraHU3AI[MOHHbIE OTHOIICHHS.
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MMPOHECCYAJIBHBIE OCOBEHHOCTH JEJI
OB DKOHOMHYECKOM HECOCTOATEJABHOCTH
(BAHKPOTCTBE) T'PAJOOBPA3YIOHINX
OPT'AHU3AIINI B PECIIYBJUKE BEJIAPYCh

Kopenv T.A. (BHII)

AKTyanbHOCTh MPOOJIEMBI SKOHOMHUYCCKOW HECOCTOSI-
TeJILHOCTU (OaHKPOTCTBA) TPagoo0pa3yIoNMX U MpHUPaB-
HEHHBIX K HUM oOpraHu3amnuii (mamee — OpraHu3anuii)
MTOITBEPXKAACTCS CYINeOHONW CTATHCTHUKOW, COTIACHO KO-
TOpOH o0IIee KOJMIECTBO Aell 00 SKOHOMUYECKOi Heco-
CTOSATENFHOCTH (OaHKPOTCTBE), HAXOIAIMIUXCS B TIPOU3-
BOJICTBE JIKOHOMHYECKHX CyInoB Pecmybimku bBemapych
no coctogauro Ha 01.01.2020, coctaBuio 1 883 nena, u3
kotopsix 206 (11%) (Ha 5 nen Gosbliie MO CPaBHEHHIO C
01.01.2019) nen 06 SKOHOMHUYECKOH HECOCTOSTEILHOCTH
(OaHKpOTCTBE) OpraHM3allvil, UMCIONINX 3HAYCHHE IS
SKOHOMHKH U COIMAJBbHO#M CGepbl CTpaHbl, K KOTOPHIM
OTHOCSITCSI TOCYJapCTBEHHbIE OpraHU3alluM, OpraHHu3a-
LMY, UMCIOIUE OO0 TOCYIapCTBEHHON COOCTBEHHOCTH
B yCTaBHOM (OHE, Tpagoodpa3yromire U MpHpaBHEHHBIC
K HUM OpTaHM3alUH, OI0IKeTOO0pas3yroIue, CHCTEMO00-
pasyroue opranuzanuu [1].

I[ox rpagooOpasyromeld opraHM3anuedl MOHUMAETCs
IOPUINIECKOE JIUII0, YHCICHHOCTh pAOOTHUKOB KOTOPOTO
COCTaBIISIET HE MEHEE OJIHOM YEeTBEpTOW YacTH 3aHSTOTO
HaceseHus (pabouux MeCT) COOTBETCTBYIOIIETO HACEICH-
HOTO TYHKTa WJIM 3a CYET OCYIIECTBICHUS XO3SHUCTBEH-
HOH (9KOHOMHUYECKOW) IeATeNFHOCTH KOTOPOTo MOAAEp-
JKUBAETCS KU3HEOOECTIeueHne COOTBETCTBYIOIIETO Hace-
neHHoro myHkrta (cr. 1 3akonHa PecmyOsuku Bemapych
«O0 PKOHOMHYECKOW HECOCTOSTENBHOCTH (OaHKPOTCTBE)
(manee — 3akon)) [2].

AHanu3 conepkanus cT.cT. 163-165 3akona cienyer,
9TO TMpoIenypa SKOHOMHYECKOW HECOCTOSTEIFHOCTH
(6banKpoTCcTBa) OpraHU3alii UMEET CICAYIOIINE MPOoIIeC-
CyalbHBIE 0COOCHHOCTH:

1. B xpyre nu1, y4acTByoouIux B fene. Jlumowm, yda-
CTBYIOIIUM B Jieje, IOMUMO JIUI], yKa3aHHBIX B CT. 24
3akoHa, MPU3HAETCS OPTraH TOCYAapCTBEHHOTO YIpaBlie-
HUSL TIO JiefaM 00 KOHOMHUYECKOW HECOCTOSTEIbHOCTH
(6aHKpPOTCTBE) — TEPPUTOPHANILHBIN opraH [lenapramenTa
[0 CaHAIMK W OAHKPOTCTBY MUHHCTEPCTBA IKOHOMHKH
Pecny6mmku Benapycn;

2. B mopsjake Ha3zHaueHWs ympamisoniero. Bpemen-
HBI (AHTUKPU3UCHBIN) yIpaBISIONUI Ha3HaYaeTCsl KO-
HOMHYECKHM CYIOM W3 YHCJIa aKKPEIUTOBAaHHBIX JIUII,
IocJie TOJyYeHHs 3aKIIOYCHHS O KaHIUAaType OpraHa
TOCYapCTBEHHOTO YITPABJICHUS 110 AesiaM 00 SKOHOMHY -
CKOM HecocTosTenbHoCcTH (OaHkpoTcTBe). Kanmmmatypa
VIPABIISIONIETO TPEICTABISIETCS YKOHOMUYECKOMY CYY:

77




1) rocygapcTBEHHBIM OPraHOM, B TMOJYMHEHUU (COCTaBe)
KOTOPOTO HAaXOAWTCS IOJHKHUK — TOCyIapCTBEHHOE FOpPH-
JIIUYECKOE JIUIO; 2) TOCYAapCTBEHHBIM OPTraHOM, B TIOTIH-
HEHHUH (COcTaBe) KOTOPOTO HAXOIUTCS TOCYJapCTBEHHOE
IOPUINYECKOE JINI0 — YIPSAUTENb TOJDKHUKA — TOYepHe-
IO YHHTApHOTO NPEATIPHATHS; 3) TOCYHZapCTBEHHBIM Op-
TaHOM, OCYLIECCTBIISIOIINM YIPaBJICHUE MPUHAIJIC)KAIU-
Mu PecryOnuke Benapych 1160 HaXoIsMIIUMHCST B KOM-
MYHaJIbHOM COOCTBEHHOCTH aKLUUSIMH (IOJSIMH B YCTaB-
HOM (OHJIE) JOJDKHUKA — IOPUANYECKOro Jinna; 4) MecT-
HBIM HCIIOJIHUTENIFHBIM U PaCIOPSIUTEILHBIM OPraHOM
COOTBETCTBYIOIICH aJMUHHCTPAaTHBHO-TEPPUTOPHAIBHON
€IMHUIBI, HA TEPPUTOPUN KOTOPOW HAXOMUTCS JOJDKHUK —
rpagoo0pasyrommas Win MpUpaBHEHHAS K HEH opraHm3a-
Ui, He MMEomas IMOAYMHEHHOCTH, aKIuHu (IOIH B yC-
TaBHOM (OHJIC) KOTOPOU HE HAXOIATCS B COOCTBEHHOCTH
rOCyIapcTBa.

3. B pacmpenemennn OpeMeHH moka3piBaHHA. bBpems
nokaspiBaHus (akra oTHeceHus: OpraHuzaluy K rpajio-
oOpasyromiell Bo3JI0)keHa Ha JOJDKHHUKA I10 AeY;

4. B npaBe PecnyOnuku benapych wnm agMuHHCTpa-
TUBHO-TEpPUTOpUANIbHOIM ennHuibl PecnyOnuku bBena-
pPYyCh B JIMIIE YIMOJHOMOYCHHBIX HUMH OpPTraHOB B Jr000€
BpeMsi O OKOH4YaHUS caHammud OpraHu3amuyl paccyu-
TaThCSI CO BCEMH €€ KPeIUTOPaMH JINOO TOTacUTh Tpeho-
BaHUS ATHX KPEIUTOPOB IO TUIATEKHBIM 00513aTEIHCTBAM
HHBIMH CII0CO0AaMH, YCTaHOBIICHHBIMH 3aKOHOIATEIHCT-
BOM; TIPH 3TOM COOJIFOZAETCS 0YePEIHOCTh YIOBIIETBOPE-
HUS TpeOOBaHUN KPEIUTOPOB, YCTAHOBIICHHAS 3aKOHOM;

5. B maanunn JOMOJIHUTCJIIBHOT'O OCHOBAaHUA IJIA MPC-
KpalleHusl CyIoM faena 00 SKOHOMHYECKOH HEeCOCTOs-
TENbHOCTU (DAHKPOTCTBE): MOJIHOE YAOBJICTBOPCHHE TPe-
OOBaHMIA KPEAUTOPOB IO IUIATSIKHBIM 00513aTCIBCTBAM,
06HSaTeHI)CTBaM, BBITCKAIOIIUM U3 TPYHAOBBIX U CBA3aH-
HBIX C HUMH OTHOIIeHu#, Pecniyonukoit bemapych wim
aIMUHUCTPATHBHO-TEPPUTOPHAIEHON equHUIoN Pecmy6-
nuk benapyce B JHlle YIOJTHOMOYSHHBIX OPTraHOB.

6. B mopsake npomaxu umymiectBa OpraHu3anuy mpu
TUKBUAANUU. Ha mepBEIX TOprax HpeANpHUsITHE BHICTaB-
JISIeTCS Ha MPOJaXKy TOIBKO KaK €AMHBIA UMYIIECTBEHHBII
komruieke. [nan nukBumanum gomkauKa — OpraHu3anun
MOXET MpPEeAyCMATPpUBATh MPOJAXY IPEANPUATHS IO
KOHKYpCY 00 Ha aykiuoHe. O0s3aTebHBIMH YCIOBH SI-
MU KOHKYpCa SIBISIIOTCS: COXpaHEHHE PadO4MX MECT ISt
He meHee 70% pabOTHHUKOB, 3aHATHIX Ha MPEIIPUITHHN HA
JlaTy ero MpojAa)K; NepeoOyueHue 3a CHeT IOKymaTels
W TpynoycrpoicTBo He MeHee 70% pabOTHHKOB, 3aHsI-
THIX Ha TPEANPHUATAN Ha JaTy €ro MpoJaXKH, B cliydae
HM3MEHEHHsT OCHOBHOTO BHJA XO3SHCTBCHHOW (PKOHOMHU-
YEeCKOH) eI TeTbHOCTH TPEATIPHSITH.

[IpoexToM HOBOTO 3aKOHAa O OAHKPOTCTBE M3MCHEHUI
B IIPaBOBOM pETYJIHPOBAHWU TPOLEAYPHl OaHKPOTCTBa
Opranuzanuii He peaycMoTpeHo [3].

ITo MHeHUIO aBTOpa, CleayeT AOMOJHUTH )ad3am 2
4. 3 cr. 165 3akoHa yka3aHHEM Ha CPOK, B TEYEHHE KOTO-
poro nokymnateib Opranuszanuu 00s3aH COXPAHUTH OIIpe-
JIeIEHHOE KOJIMYEeCTBO PabOdMii MecT, YCTaHOBHB €r0 B 3
rofga; 2) cr. 165 3akoHa ab3ameM 8-bIM, yKazaB, 4TO IPH
HEUCIIOJIHEHNE TOKYIaTeleM YCIOBHI KOHKypca SIBISIETCS
OCHOBAHHEM JIJIsI PAaCTOP>KEHHS! JIOTOBOPa KYTLIH-TIPOAAKH.
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OCBOBOXKJIEHUE H OTCTPAHEHHUE
OINIEKYHOB U HONEYUTEJEHN OT
UCIOJHEHUA UMU CBOUX OBA3AHHOCTEN

Kop3zo E.A. (M® EHII)

JleitcTByromee 3akoHOoAaTeabcTBO Pecnyomuku bena-
pYyCch IperycMaTpUBaeT BO3MOXHOCTH OCBOOOXKICHUS U
OTCTPaHEHMs ONEKYHOB M IOIEYUTENIeH 1Mo psily OCHOBa-
HUil. OpraHpl ONEKA W TMOIEYHUTENHECTBA MOTYT OCBOOO-
IIUTH OTICKYHA WM TOMCYUTEINI OT MCIIONHEHHS OOs3aH-
HOCTEH TpH HAJIMYUU OTPEACICHHBIX OCHOBaHHM, TPeIy-
cMoTpeHHBIX B cT. 167 Komekca o Opake u cembe Pecny0-
mku Bemapycs (manee - KoBC) [1]. B wactu 1 yka3anHo#
CTaTbU NPUBEACHBI OCHOBAHHUS, TI0 KOTOPHIM UMEET MECTO
0CBOOOXK/ICHUE ONEKYHOB M TONEYUTETEeH B CBSI3H C W3-
MEHEHHEM (POPMBI MOTICYCHUS:

— BO3BpallleHHe peOeHKa Ha BOCIUTAHHE POJHUTEIISIM.
B nmanHOM ciydae oTmagaeT HEOOXOAMMOCTh B OCYILECT-
BJICHUU (DYHKIIHIA 110 OTIEKE WJIM MOTEYUTEIBLCTBY CO CTO-
POHBI paHee Ha3HAYEHHBIX OMEKYHOB, MOMEYHUTENEH, TaK
KaK 3aKOHHBIMH TIpEICTaBUTEIIMH peOeHKa CTaHYT BEI-
CTYIIaTh €ro POIUTEIH (€ANHCTBCHHBIA POIHUTEID);

— repenada peOCHKAa Ha YCHIHOBJICHHE (YIOYEpeHHUE).
OYHKIIUH 110 ONEKE U TONEUYUTEIBCTBY HaJl HECOBEPIICH-
HOJICTHUMH OYIyT BO3JaratbCs Ha YyCBIHOBHUTeNeW. Ecmu
pebeHKa YCBIHOBIISIET (YI0UepseT) HEe ero ONEKYH WITH TOoTIe-
YUTellb, @ JPYroe JHUIo, TO (aKkTy YCHIHOBIICHUS JOJDKHO
Mpe/IIecTBOBaTh pelieHne 00 OCBOOOXKIEHUM OIeKyHa,
TMOTIEUUTENS OT BBITIOJIHEHHUSI UM CBOMX OOSI3aHHOCTENH;

— TOMelIeHHe peOCHKa B COOTBETCTBYIOIIEE YUPEXK-
nenue. [Ipu nomemieHuu aul, HaXOAAIUXCS 10J] ONEKOH,
MOTICYUTEIILCTBOM, B COOTBETCTBYIOIIHE YUPEIKIACHUS
(moma-uHTEpHATHI, JETCKHAE JOMA, INKOJBI-WHTEPHATHl H
JIpyTHe YYPEKICHUS) Ha TIOJHOE TOCYIapCTBEHHOE o0ec-
TIeYeHUE OIEKYH, MOIEYHNTENb He Ha3HavyaeTcs. CoriacHoO
ct. 174 KobC cootBercTByromue (QpyHKIUH BBHITOIHICT
aaMUHUCTpanus yupexneHus. ClemayeT coriacuTbes ¢
T.E. UyMakoBO#, KOTOPBIH CYUTAET, YTO BPEMEHHOE IIO-
MeIIeHne peOeHKa B TaKO€ YUpEkKACHUE He SBIISETCS OC-
HOBAaHUEM JUII OCBOOOXKJICHHS OIEKyHa, MOIEYHUTENS OT
BBITIOJTHEHMSI CBOUX 00s13aHHOCTEH [2, ¢. 17].

OnekyH WM TOMEYHTEh TaKXKe MOXKET OBITh OCBO-
0O0KIIE€H OT BBIMTOJIHEHUS UM CBOMX OOSI3aHHOCTEH IO €ro
mmaHoU mpock6e (4. 2 cr. 167 KobC), ecnu opran oneku
U TONEYUTENbCTBA COYTET NPUYHHY, €€ BbI3BABIIYIO,
yBaXXUTeNbHOU. B yKka3aHHOH cTaTbe coIep)KUTCS Nepe-
YeHb YBa)XKUTEJIbHBIX MPUYHUH, KOTOPHIE YCIOBHO MOKHO



http://www.pravo.by/document/?guid=3871&p0=H11200415
http://www.pravo.by/document/?guid=3941&p0=2016063001

pa3fenuTh Ha MPUIHHBL, OOBEKTUBHO IPEMSATCTBYIOINE
OCYILECTBIICHHIO OIEKYHOM, IIOIIEYUTENIEM CBOHWX O00s-
3aHHOCTEH (00JIe3Hh OTICKyHA WJIM TIOTICYMTENS, U3MEHE-
HHE COCTaBa CEMbH, MaTepPHAIBHBIX YCIOBHH, Iepee3 Ha
MOCTOSIHHOE JKUTEIBCTBO B IPYTyI0 MECTHOCTB), M MO-
PaTBHO-TICUXOJOTHYECKOTO CBOHCTBA (OTCYTCTBHE HEOO-
XOJIMMOTO KOHTAaKTa C MOJONCYHbIM). [IaHHBINH MepedcHb
HE SBIIIETCS MCUEPIBIBAIOLNIMM. DJTO TO3BOJISET OpraHy
OIEKH W TIOTICYUTEIIbCTBA OLIEHHBATh MPOCHOY OIEKyHa,
Honeyuresiss 00 0CBOOOXKICHUH €ro OT BBIIOJHEHUs CO-
OTBETCTBYIOIINX OOS3aHHOCTEH B KaXXIOM KOHKPETHOM
cily4ae ¢ y4eToM BceX o0crosTenbcTB. OIHAKO MPU BO3-
HUKHOBEHUH CHUTYallld, KOTJa OpPraH ONEKHd U IOTeYH-
TEJBCTBA COYTET MPOCHOY OIMEKyHa JHOO MOTeYHTeNs 00
OCBOOOXKICHHH OT OIIEKH, IIOTICYUTEIhCTBA HEYBaXKH-
TEJNBHOM, TPE/ICTABISIETCS] HEPa3yMHBIM OTKa3bIBaTh Ole-
KyHy WJIH TIONICYUTETI0 B €r0 NPOChOe W MPUHYKAATh
MPO/IOJDKATH BBHIMIONHATH JAaHHBIE OOSN3aHHOCTH, TaK Kak
3TO MOXXET HEeraTHBHO CKa3aTbhCs Ha IOJIOKEHHM IOM0-
MIEYHOT0 ¥ BPsJ JH OyIeT NOJIEe3HO IS HEero.

OTcTpaHeHHe ONEKyHa WM TONEUUTENs OT BBIIOIHE-
HUs 00s13aHHOCTEH. B cilyuae HEHaAIeKAIIEro BHIMOJIHE-
HHS ONEKYHOM WM TONEYHTENIeM BO3JI0KEHHBIX Ha HETo
00s13aHHOCTEH 0€3 YBaXKHUTEINBHBIX IPUYUH OPTaH OTECKH U
TIOTICYHTENIECTBA OTCTPAHACT OIEKyHAa WA TOMCYUTEIS
OT BBIMOJTHEHHS 3THX o0s3aHHOCTel (cT. 168 KobC). OT-
CTpaHCHHE, B OTIMYHE OT OCBOOOXKICHHMS, MPEIIIoIaraet
BUHOBHOCTB CO CTOPOHBI ONICKYHA FIUTH ITOTICINTEIS.

HeuaeBa A.M. yka3bIBaeT, UTO ONEKYHbBI U MONEYUTE-
JIM MOTYT OBITh OTCTPAHEHBbI OT BBINOJIHEHHS CBOUX 00s-
3aHHOCTEH «KaK MPU HAJIWYHMU BHHBI B UX JCHCTBHUAXK, TaK
U TIpH €€ OTCYTCTBUM. BUHOBHOE MOBEIeHIE UMEET MECTO
NPU KCOJIb30BaHNH OIIEKH WJIM TONEYUTENBCTBA B KOPBI-
CTHBIX IIEJISX: 3aHATHE JKWIOH IUIOIAAM IOIOIEYHOTO,
HE3aKOHHOE HCIIOJIb30BaHKE €r0 UMYIIEeCTBa JIs YIOBIe-
TBOpPEHHSI CBOMX MOTpeOHOCTEH. [IpuMepoM HEBUHOBHOTO
MOBEJICHUST MOXET OBITh HEHaJJIe)Kallee BBITOTHCHHE
00s13aHHOCTEH BCJIEICTBHE OTCYTCTBUS HAaBBIKOB W JKH3-
HEHHOro ombITa» [3, c. 166]. Takoe pazieneHue Kaxercs
HEIIOTUYHBIM, YYUTHIBASI IMOCIEACTBUS, KOTOPHIC BIICYET
OTCTpaHCHHE OT BHIIOHEHHSI 00SI3aHHOCTEH ISl ONIEKyHA
Y TIOTICYUTEJIS.

IIpencrapnsieTcsi HEOOXOAUMBIM OTHECTH «HEBUHOB-
HOE» TIOBE/IeHHE OIEKyHa, MOMEYUTEIsI K OJHOMY U3 OC-
HOBaHHMH OCBOOOXKJICHHUSI OT BBIIIOJIHEHUSI UX OOSI3aHHO-
cteil, 3akpermneHHbx B ¢T. 167 KobC. B nanbHeilimem
(TIpu pUOOpPETEHUN KU3HEHHOTO OIBITa) TAKOE OCBOOO-
JKJICGHUE HE CTaHET MPEIITCTBHEM K HOBOMY HAa3HAYCHHUIO
9TOTO JIMIA OTIEKYHOM HJIH TomeduTeneM. B To e BpeMs
psix OeopyCCKUX aBTOPOB OTMEYAET, YTO HEHAIJIC)KAIIee
BEINIOJTHEHAE OIIEKYHOM WIIM TOIICYHTENIEM CBOUX 00s-
3aHHOCTEH TPU HAIMYHAW YBKUTECIBHBIX MPUYUH MOXKET
SBUTBCSI OCHOBaHMEM JUII OCBOOOKICHUS ONEKyHa WIH
MOMEYHTEIIsI OT BBIIOJIHEHHSI UM CBOMX OOS3aHHOCTEH 110
npaBwiIaM cT. 167 mo muaHO# mpockbe. B To ke Bpems,
€CJIN OTIEKYH HE MOJKET BBIIIOJHATH HEHAMJIES)KAIIUM 00-
pa3oM OOS3aHHOCTH OIEKyHa FIIM TIOTIEYHUTENsI MO Hesa-
BUCSIIIUM OT HEr0 OOCTOSTENCTBAM (HAIIPUMeEp, TsKenas
60J1e3Hb, OTCYTCTBHE HABBIKOB M )KU3HEHHOTO ONBITA), HO
3asiBJICHHSI 00 OCBOOOJKAEHUH HE MOCTYIAI0, OpraH oIle-
KA U TIONCYUTEIBCTBA TOJDKEH OCBOOOIUTH OT BBIIOJHE-
HUS 00S3aHHOCTEH, a HE OTCTPAHUTb.

OcB00OOXIEHHE W OTCTPAHEHUE OMEKYHOB W ITOTICUH-
TeNel OT BBIITOJIHEHMS CBOMX 00sS3aHHOCTEH, TAaK)KE, KaK 1
MX Ha3HaueHHE, MPOM3BOIUTCS OpraHAMH OIEKH U TIOIe-
YUTEIbCTBA. YTpaBIeHHS (OTHENBbl) 0Opa3oBaHUS MeECT-
HBIX HCIIOJIHUTENBHBIX M PaCHOPSIIUTEIHHBIX OpraHOB
n30MparoT GopMy yCTpPOHCTBA NETEH-CHPOT U AETeH, oc-
TaBIIMXCSI O€3 IMONeYeHus poAuTesied, MOoIOUPaIoT OIle-
KyHa (TIOMEYUTENs), MPEACTABISIOT B OPraHbl OMCKU H
MIOTIEYUTENBCTBA MaTepHaNbl, HEOOXOAUMBIE /IS Ha3Ha-
YEeHUsI HaJl HECOBEPILEHHOJIETHIM ONEKH (IONEYUTENBCT-
Ba) M HA3HAYCHUS €KCMECSYHBIX BBIIUIAT HA COJICPIKAHHE
JIETeH-CUPOT U AETeH, OCTaBIIUXCS 0e3 MoIe4eHHs pou-
TeJNeW, OCYIIEeCTBIIIOT KOHTPOJIb 33 YCIOBHAMH COIEp-
JKaHWS, BOCTIUTAHUA U 00pa30BaHUs AeTeH, HAXOISAIINXCS
B ONECKYHCKHX WJIH IIOTICYUTEIHCKUX CEMBIX; a TaKxKe
BO30YXKIAIOT TIepel] OpraHaMH OIEKH W IONEeYUTEIHCTBA
XoZaTaicTBa 00 OCBOOOXICHHHM WM OTCTPAaHEHUH OIle-
KYHOB, Ioneuyuteneid. Bmecte ¢ TeM, yuuTbIBas mocien-
CTBUSI, KOTOPBIE BJICYET OTCTPAHEHHE ONEKYHOB, MONEYH-
TeJIe OT BEIOJHEHHMS CBOUX OOSI3aHHOCTEH, JHUIIO HE
MOXET B HaﬂbHeﬁIlIeM CTaTb OIICKYHOM HJIM IONEYHUTEC-
JIEM, MPUEMHBIM POAUTCIIEM, HE MOKET YCBIHOBUTL pC-
OCHKa, a TaKKe BO H30CkKAHHE 3J0YMOTPEOJCHUS Bia-
CTBIO CO CTOPOHBI COTPYAHHUKOB OPTaHOB OTEKH W IIOTIC-
YUTEIhCTBA TIPEACTABIACTCS HEOOXOAMMBIM TepenaTh
nena o0 OTCTpAaHCHHWH OIEKYHOB, IMOIIEYHTENEH OT BBI-
MOTHCHNSI MMM CBOWMX OOS3aHHOCTEH Ha paccMOTpEHHE
CyJa B TOpSAIOKE HCKOBOTO IPOU3BOJCTBA, YCTAHOBUB
MIPOIETyPY, AHAJIOTHIHYIO OTMEHE YCHIHOBJICHUSI.

Takum 00pazoM, MOXHO ClieNlaTh BBIBOJI, YTO Ha3zpeia
HEOOXOAMMOCTh CHCTEMaTH3allid HOpM 00 Omeke H ee
BU/IaX, IPeoOpa3oBaHUsl HX COBOKYMHOCTH B cuctemy. C
Y4ETOM pa3HOOTPACICBOrO XapakTepa COJEepIKAIIUXCS B
WHCTUTYTE OIEKH M TOINEYHUTENILCTBA HOPM IieJecoo0pas-
HO TpHHATHE 3akoHa «O0 OneKe W IONEYUTEIHCTBE»
(Bo3MOkHO — OTIEKYHCKOTO KOJIEKCa).

[pencraBnsercs merecooOpa3HbIM TOTIOIHUTE CT. 178
KoBbC HOBOI 4acThlO O HACTYIUJIEHUM CMEPTH HECOBEP-
[ICHHOJICTHET0 KaK OCHOBAHHU JJISl TIPEKPALICHUS OTIEKU
U TIPEKpaIIeHus MOMeYnTeNbCTBa. [[puMeHeHne mpeio-
JKCHHST BOCIIONHUT IMPOOET W IMO3BOJUT YHHU(UIIUPOBATH
MpaBOBLIC TMOCICACTBUA MPCKPAIICHUSA ONEKHU U MPEKpa-
IICHUS IIOIICYUTECIILCTBA.
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JAOT'OBOP ®PAKTOPHUHI'A:
TEOPHUA U ITPAKTUKA ITPUMEHEHHWSA

Kpasuyoe H.C. (FHII)

B Hactosimiee BpeMsi MHOTHE OENOPYCCKHE WM HHO-
CTpaHHBIE TNPEINPHUATHS CTAJIKHBAIOTCA C IMpoOJIeMaMy,
TaKUMHU KaK BBICOKasi 1eOUTOpPCKast 33/10JDKEHHOCTh, POCT
HeIIaTeXke, pacTylie pucku KpeIuTOBaHHUs.

Jnst Toro 4TOOBI CHPAaBUTHCS C STHMHU TPYIHOCTSIMH
NPEANPUSTHS YacTo 00pamarTcss K OZHOMY M3 CaMbIX
NIEPCIEKTUBHBIX BUJIOB OAHKOBCKUX YCIIYT, HauOojee 1oj-
XOJUSILIMM TIPOLIECCY Pa3BUTHS SKOHOMHKH, T.€. (PaKTOPHHTY.

B MOMEHT MOSIBIEHUS NEPCIIEKTUBHBIX MPOEKTOB MIIN
PE3KOro Tporpecca KOMIIAHHUHM, IOSBICHHE HOBBIX PBHIH-
KOB cOBITa, HEOOXOIMMEI IeHEeKHBIE cpeacTBa. [Ipobmemy
JICHE)KHBIX CPEJCTB MOKHO PEIINTH HE TOJBKO IOCPECT-
BOM KPEIUTHBIX COTJIAIICHWH C KPEAWTHBIMH YUpPEXKIe-
HUSIMHU, HO ¥ IPUOETHYTH K (haKTOpUHTY.

I'maBHBIM JOCTOMHCTBOM (pakTOpHHra nepej OaHKOB-
CKHM KPEeIUTOM SIBJISIETCS TO, YTO OaHK, OLIEHUBAs Kpeau-
TOCIOCOOHOCTh KJIMEHTA, OCHOBBIBAETCS Ha CTOMMOCTH
HMyIIeCTBAa KpeIUToOpa B HaTypajJbHOM BhIpakeHHH. Ko-
HEYHO, TIPHU ONpPEICIICHHBIX YCIOBHSIX OaHK MOJXET BbI-
JaTh TPEANPUSATHIO KPEOUT B pa3Mepe, IPEBBIMAIONIEM
CTOMMOCTh €T0 MMYIIECTBA, HO IPH 3TOM H INPOILEHT IO
0aHKOBCKOMY KpeAuTy OyZeT BBIIIE M3-3a TOTO, YTO IO-
BBIIIAETCS CTEIIEHb KPEIUTHOTO PUCKA.

@dakTOpHHTOBas K€ KOMIAaHUS 00OpalacT BHUMaHHE B
OCHOBHOM Ha 3KOHOMHYECKUH IMOTEHIHal U JWHAMHKY
yBEJIMYEHUs] 000POTOB KOMIIAHUH.

@aKkTOpUHT — 3TO  Pa3HOBUJIHOCTH  TOPrOBO-
KOMHCCHOHHOM OIlepaIiiy, codeTaroleics: ¢ KpeauTona-
HHEM OOOPOTHOTrO KaluTajla KJIWEeHTa, CBA3aHHOH C yc-
TYNKOW (paKTOpy MOJUIeKAIINX OIUIaTe IJIATEKHBIX Tpe-
OOBaHMI1 32 MMOCTABICHHBIC TOBAPHI, BHIIIOJIHEHHBIE Pa0o-
TBI, OKa3aHHBIC YCIYTH W, COOTBETCTBEHHO NpaBa MOIY-
YeHUs IyiaTexa 1no Hum [1].

B sxoHOMMYECKOM acriekTe (haKTOPUHT JICHCTBUTEINb-
HO ONpeJeNsieTcsl Kak Iepernpo/iaka npaBa Ha B3bICKaHNE
JIOJITOB WMJIM YCIJIyTa, CBS3aHHAs C ITOJydEeHHEM JICHET 3a
MIPOAAXY B KPEIHT.

B ropuanueckom acriekte JOroBop (akTopuHra — 3To
JIOTOBOP, TIO0 KOTOPOMY OJHa cTopoHa ((axTop) 00s3yeT-
Csl IpYroil CTOpoHe (KpeaUTOpy) WU CTOpOoHaM (Kperu-
TOpPY ¥ JOJDKHUKY) BCTYIHTH B JICHEXKHOE 0053aTEIBCTBO
MEXAY KPEIUTOPOM M JOJDKHUKOM ITyTE€M BBIILIATHI Kpe-
JIUTOPY CYMMBI JEHEKHOTO 00s3aTeNIbCTBA JOJDKHUKA 32
BO3HarpaxieHne. BosHarpakaeHue BbIIUIAYMBACTCS B
(dopMe IMCKOHTa WM B MHOM (opme, KOTopas MOXKET
OBITP OTIpeiesieHa TOTOBOPOM (akTopuHTa [2].

[To noroBopy (hmHAHCHPOBaHMS MO YCTYNKY IEHEX-
HOTO TpeboBaHMS (aKTOp MepenacT KIMEHTY IeHEeKHBIe
CpeaCTBa U MPpHOOpETaeT IeHEe)KHBIE TPEOOBAHUS KIHEHTA
K JOJDKHUKAM.

@axropunr B Pecnybmmke bemapyce emé He mocra-
TOYHO PAa3BUT B HAIMOHAJIHHOM 3aKOHOJATENBCTBE. B
I'paxnanckuii konekc PecmyOnmuku bemapych (mamee —
I'K) cdakropuHry yaenunau Jumb OJHY CTaThio, KOTOpas
NIPUBOJMT MOHATHE (aKTOPUHTA, HE PACKPbIBAs €ro HOp-
MaTHUBHOI'O COJIEpKaHMs, U IIPEeAyCMaTPUBAET, YTO OTHO-
LIEHUsl peryaupyroTca 3akoHoaarenscTBoM [3]. Kpome
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I'K Ha ypoBHE 3aKOHA OTHOIICHHS (AKTOPUHTA B CTpaHE
perynupyercs baHkoBCkuM kojekcoMm Pecrrydnuku Bema-
pych (manee — BK).

BosMosxHO, 6omee menecooOpa3HbIM OyAeT PacKpBITh
cyth (pakropunra B ['K, a He B BK. Tak kax geticteue BK
pacmpocTpaHsieTcss TOJNbKO Ha OaHKM W HeOaHKOBCKHE
KpPEIUTHO-(HHAHCOBBIE OPraHU3alUH, 3TO OTPAHUYUBAET
KPYT JIUII, KOTOpbIe MOTJIM OBl BBICTYNaTh B poiu (akTo-
pa. C y4éroM Toro, 4to (hakTOPUHT HE HECET 3HAUUTEIb-
HBIX PHCKOB HM I YYaCTHHKOB, HM AN KpPEAUTHO-
JICHEe)KHOM cucTeMbl Pecyonmuku Benapych, u HeT Heo0-
XOJIMMOCTH OOpEMEHSTh €ro 3aJlorOM, MOXKHO CUMTATh,
YTO OTHOCHTH JAHHYIO CHACTKY K OAHKOBCKHM OIEpaIlHsIM
U OrpaHUYMBATH KPYI JIMI HE MMeEET cMmblcia. M3 gero
CIIeIyeT BBIBOJ, YTO MHBIC OPTraHU3alNHU TaKKe MOTIIN OBl
BBICTYTIaTh B POJU (PAKTOPOB, TPH YCIOBHH HOIYICHHUS
MMHU JMLEH3UH, JAIOLIEH IPaBO HA OCYLIECTBICHUE TaKOM
nestenbHocTH. Ho Tak kak 'K He mpegycmaTtpuBaer Ta-
KOW BO3MOXXHOCTH, TO JIOTOBOp (haKTOPHHIA 3aKIFOUYEH-
HBIIL MEXIy KPEAUTOPOM M (haKTOPOM, HE SIBISFOLIHMCS
0aHKOM WJIM HEOAHKOBCKOM KpeauTHO-(G)UHAHCOBOM Oopra-
Huzanued, OyaeT mpu3HAaH HUYTOXKHBIM. Pacmmpenue
Kpyra (hakTopoB HO3BOJIMIIO OBl aKTHBHO BOBJIEYB (hakTo-
PUHT B TPaXTaHCKHHA OOOPOT, YBEIHYUTH KOIHUIECTBO
HUCTOYHHKOB (YMHAHCHPOBAHUS, M COOTBETCTBCHHO, pac-
mupeHne On3Heca (B YaCTHOCTH MaJIoTO M CPEIHETO).

B GonpmmHCTBE AOTOBOPOB (DaKTOPUHTA COAEPIKUATCS
00s13aTeNIbHOE YCIIOBHE O TOM, YTO KJIMEHT O0s3aH Tepe-
aTh (QaKToOpy BCIO ACOMTOPCKYIO 3aI0JDKEHHOCTH, OTpa-
KEHHYIO B ero Oyxrantepuu. [yl KIMEHTa )Ke Takoe yc-
JIOBUEC ABJIACTCA NPETATCTBUCM JId BCTYIUICHUSA B TaKUC
K€ OTHOLICHUs C IPYruM (akTopoMm, a Takxke Nepenadu
(hakTOpy TOJBKO COMHHUTEIBHBIM JOJIOB, MO KOTOPBIM
BEJIMKA BEPOSATHOCTh HeyIulaTel. C IOpUANYECKON TOUKU
3peHHs, BCE YCJIOBHUS IPEIOCTaBJICHHUS OINperesIroTcs
CTOpPOHAMM €Illl€ B MOMEHT €ro 3aKIIOYEHHUs, CIEI0Ba-
TENBHO, HET OCHOBAaHWH CYHUTATh IOTOBOP (PMHAHCHPOBA-
HUS M0 YCTYTIKY IEHEKHOTO TPeOOBAHUS aIeaTOPHBIM.

JloroBop (akTopuHTa SBISETCA IBYXCTOPOHHHM, TaK
KaK peryjupyeT OTHOLIEHMs JIMIIb MEXAY KIUEHTOM H
¢daxTopoMm. Ho mnst yperynupoBaHusi BO3SMOXHEIX CIIOPOB,
KOTOpBIE MOTYT BO3HHKHYTH IIPH IOJYYEHHH J0Jra,
JIydia€ mpoaHaInu3upoBaTh CBA3b MEXKIAY KIMCHTOM, I10-
KynareneM U ¢axTopoM. OQUH U3 TaKUX CIIydaeB, Korja
TMOKYTIaTCJIb OTKA3bIBACTCA OT YIUIATBHI 10JIIra ,MOTUBUPYA
9TO HAJIMYHEM BCTPEYHBIX TPeOOBAHMM, KOTOPHIE MOTJIH
OBl OBITH TIPEIBSBICHBI IIEPBOHAYATIHHOMY KpPEIHUTOPY.
Tak >ke MOKyIaTelb NOJDKEH OBITh YBEIOMIICH O COCTO-
SIBIIICHCS CIIENKE, U TOTO YTOOBI OIuiaTa OblIa MPOU3Be-
JIleHa HaJJiexkameMy niy. Kak momkeH Bectr ceOs dax-
TOp B KOH(QIUKTHON CUTyallld, KOT/Ia JOJDKHUK OTKAa3bI-
BaeTCsl MO TEM WM WHBIM OCHOBAHUSIM 3aIUIaTUTh JOJIT?
B 3akoHOmaTeNBECTBE HE TONBKO HAIIETO IOCYAapCTBa, HO
U B CTpaHax C BBICOKHUM YPOBHEM pa3BUTHA (pakTopmHTa
JTAaHHBIA BOTIPOC U3JI0XKEH, B OOIINX YepTax.

®axropuHr B benapycu Ha 1aHHBIM MOMEHT HEPa3BUT
JI0 Takoro ypoBHs kak Ha 3amane. CymiecTBYIOT —eIle
MHOXXeCTBO TpoOyieM. Takux, Kak HeJopaboTKa CyIIecT-
ByIOIIeH HOPMaTHBHOH 0a3bl, 1a ¥ caM PHIHOK (haKTOPHH-
TOBBIX YCIYT, B 9KOHOMHYECKOM acIleKTe, emie He cdop-
MHUPOBAJICSL.




Kpome sToro emé He HamakeHb MEXaHWU3MBI MPOBE-
JeHus: (aKTOPUHTOBBIX ONepanui, ciiabas pacrpocTpa-
HEHHOCTDb (PAKTOpWHTA, HEPA3BUTOCTh KPEAUTOBAHUS
OPUINYECKHUX JHI, U T.1. s mpeomosieHus MoJ00HBIX
HEIOCTATKOB, OTCUECTBEHHBIM (PAKTOPHHTOBBHIM KOMIIa-
HUSAM HEOOXOAMMO COTPYIHHYATh C KPYITHBIMH MEXIY-
HAapOJHBIMH OpraHW3alMsSMH, BHEIPATh COOCTBEHHbIE
Hay4Hble pa3paboTKH B 00sacTh pakTOpHHT.
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JAOT'OBOP BAHKOBCKOI'O XPAHEHHUA:
IHOHATUE U COAEP’KAHUE

Kyzmenxoe H.A., Manunoeckasa A.B. (M® BHII)

WunuBuayansHeli OAaHKOBCKUE celid) B Hacrosiee
BpeMs SBISIETCS OJHUM U3 BUAOB AOroBopa xpaHeHus. 1o
JIOTOBOPY OaHKOBCKOTO XpaHEHHs OJJHA CTOpPOHA (XpaHH-
TeNb) 00s3yeTcs 3a BO3HArpaXk[JCHUE XPaHWTH IepeiaH-
HBIE €i APYTroil CTOPOHOH (MOKIIaXKeIaTeneM) JOKyMEHTEI
U LEHHOCTH U BO3BPATUTh UX MOKIAXKEAATENIO B COXpaH-
HocTH (cT. 278 I'paskmanckoro xonekca Pecrmyommku Be-
napycs) (nanee — ['K) [1].

Bocrosnp30BaTbcsi  MHIUBHIAYAIBHBIM — OaHKOBCKUM
ceii(hoM MOXKHO JIJIsl XpaHEHHsI CIIeTyIOLIero MMYIIecTBa:

— JIGHe)XHBIE CPE/ICTBA,

— IIeHHBIE Oymary,

— JIparoueHHBIe METalbl, IparoleHHble U TOIyApa-
TOLEHHBIE KAMHU 1 UHBIE LIEHHOCTH,

— JOKYMEHTBI.

bankoBckoe XpaHeHHE MOXET OBITh 3aKphITOE - MpPHU
KOTOPOM XpaHEHHE IpPEAMETOB OaHKOBCKOTO XpPaHEHUS
OCYILECTBIISIETCS € TIPENOCTABICHUEM IOKJIAXKEIATEII0
OXpaHAEMOTr0 HHIMBHYaJIbHOrO OaHKOBCKOTO ceida,
IpU STOM XpaHUTENIh OOECIeYNBAET IOKJIAXKEIATEIIO
BO3MOKHOCTh ITOMEIICHHS NPEAMETOB OaHKOBCKOTO Xpa-
HEHMS B MHIMBHUIYaJbHBIH OAaHKOBCKMH ceilp M M3bATHSA
UX U3 HEro BHE Ybero-im00 KOHTPOJIS, B TOM YHCIIE U
KOHTPOJISI CO CTOPOHBI XpaHUTEIs; ceiihoBoe — MPU KOTO-
pPOM XpaHEHHE NPEIMETOB OAHKOBCKOTO XpaHEHHs OCY-
HIECTBIIAETCS C NMPENOCTABICHUEM MOKIAXKEJATEII0 0Xpa-
HSEMOTO XpaHHUTEJIEM WHAUBHIYAIFHOTO OaHKOBCKOTO
ceiida.

XpaHUTeNb OCYHIECTBISIET KOHTPOJIb 32 TOMELICHUEM
MOKJIaXeaTesieM IPEAMETOB OaHKOBCKOTO XPaHEHHUS B
WHIWBUIYQIbHBI OaHKOBCKHH celip W mM3bATHEM UX M3
HETOo; JTUOO0 OTKPBITOE - TPU KOTOPOM XPAHUTENh 0053Y-
eTCs XpaHNUTh MPeAMETH OAHKOBCKOTO XpaHEHHS IOKJIa-
KeJaTess, a 0 NCTCUYSCHUH CPOKa JTIOTOBOpa OAaHKOBCKOTO
XpaHEeHHsI BO3BPATHTh MX B Hem3MeHHOM Buzue. Ilpu ort-
KPBITOM OaHKOBCKOM XpaHEHHH IpeAMEeThl OaHKOBCKOTO

XpaHEHHs Pa3HBIX MOKIAXKEAATENeH XPaHATCS pa3ienbHO,
0e3 omeyaTelBaHUA, ¢ YKa3aHHEM UMEHH Ka)KIOTO IMOKIa-
KeJaTessl; a TakKe MPEIOCTaBICHHE WHAWBUIYaTbHOTO
0aHKOBCKOTO ceii(ha BO BPEMEHHOE IOJIh30BaHUE APYTO-
My JIUITy, B 9€M €CTh CXOXXECThb JAHHBIX IPABOOTHOIIC-
HUH ¢ apeHIHBIMU NMPAaBOOTHOIICHUSAMH, OJHAKO B OTIH-
yue OT apeHasl HMMyIiecTBo (ceiid) mnpemocraBisieTcs
TOJIBKO B MOJIb30BaHUE, HO HE BO BJIAJICHUE apeHIaTOpa.

JINMYHOCTh MOKJIAXKEAATEIs] MOKET MOATBEPKIATHCS B
COOTBETCTBHU C JJOTOBOPOM OaHKOBCKOTO XpaHEHHs CO-
o0IeHneM Koa JH00 MpeabsIBICHUEM JIOKYMEHTa, yJ0-
CTOBEPSIOLIET0 JIMYHOCTh, WM HIACHTHUIMpYIOmEit
KapTOYKH, WM KIF0Ya, MM MHOTO 3HaKa JIN00 JOKYMEHTA.

[Homumo xpanmTeNs, celip MOTYT OTKPBITH JOBEPEH-
HBIE JIMIA, HO TOJNBKO B Ciiydae oopMIICHHS HA HHX CO-
OTBETCTBYIOIIEH noBepeHHOCTH. CBEOEHMS O TOM, UTO
XpaHUTCS B ceiide, ABIAIOTCA OAHKOBCKOH TaliHON W He
pasrmamaiorca. OmHAKO B YCTAaHOBICHHBIX 3aKOHOJa-
TENLCTBOM CIIy4asiX OHU MOTYT OBITh IPEIOCTaBICHBI
cyAaMm, CyIneOHBIM HCIIOJHHTEINSIM, HPOKYpPOpY, CIeICT-
BeHHBIM opraHam, opraHaM KI'K u rocymapcrBeHHOI
6e3omacHoctu PecriyOnuku benapych, HanoroBeiM M Ta-
MOKCHHBIM OpraHaM, HOTapuycaM 0e3 coryiacHsi XpaHH-
temst (4. 3 cr. 121 bamkoBckoro kxomekca PecmyOmmkn
Benapycs) [2].

Bompocsl OTBETCTBEHHOCTH CTOPOH JIOJDKHBI Hamps-
MYIO pemarthscsi B 1oroBope. HopMmbl rpaskgaHcKoro 3aKo-
HomatenbeTBa (cT. 791 T'K) 00 OTBETCTBEHHOCTH CTOPOH
10 JIOTOBOPY XPaHEHMs INPEAyCMAaTPUBAIOT, YTO XpaHH-
Tellb OTBEYAET 3a yTPaTy, HEJOCTady WIJIM MOBPEXKICHHE
Bellleil, eciM He JOKaXeT, YTO yTpaTa, HeJocraya WIIN
MOBPEX/ICHUE TPOU3OLLIM BCIEACTBHE HEMPEOoJ0TUMON
CHJIBI, JTNOO M3-32 CBOWCTB BEIU, O KOTOPHIX XPaHHUTEIb,
NpUHUMasl ee Ha XpaHeHHe, He 3HaJ1 W He JIOJDKEH ObLI
3HaTh, JTUOO B pe3yJbTaTe YMbIC/IA WM IPy0OOil HEOCTO-
POXHOCTH TOKJIaXkeaaTens. Eciu cpok XpaHEeHUs HcTe-
YeT, a MOKJIaKe1aTenb He 3a0upaeT CBOM BelH, TO OaHK,
€CII MHOE HE IPEeTyCMOTPEHO JOTOBOPOM, MOJKET, MOCIIe
MTUCBMEHHOTO TIPEIYTNPEXICHNS TOKJIAKEAATeNsl, Hpo-
JlaTh BEIIM 110 LI€HE, CIOXKMBIIEIHCS B MECTe XpaHEeHus, a
€CIIM Takas IIeHa IPEBHIAECT B CTO pa3 yCTAHOBIECHHBIH
3aKOHOJIATEIbCTBOM pa3Mep 0a30BOil BENWYMHBI, - IIPO-
Jate ee ¢ aykuumoHa. CyMma, BBIpYYEHHAasi OT MPOJAAXKU
BEIM, TepelaeTcs MOKIaKEATEeNI0 32 BBIYETOM CyMM,
NPUYUTAIOIINXCS. XPAHUTENIO, B T.4. €0 PacxoJOB Ha
npoaaxy Bemu (ct. 789 T'K).

Takum 00pa3zoM, cpeny NPEHMYLIECTB 3aKITIOYECHUS
JIOTOBOpa OaHKOBCKOTO XPAaHEHUs 10 CPaBHEHHIO C OT-
KPBITHEM [IETIO3UTa WM y4YacTHEM JIMIa B JIpyrux OaH-
KOBCKHX (DMHAHCOBBIX OTIEPAIUSAX CIIEAYET OTMETHTH!

1) BO3BMOKHOCTB pazMmenars B celie He TOJIBKO JICHb-
T, HO ¥ IIEHHbIE OyMaru, JparolneHHbIe METAIIbl 1 HHbIE
MPeAMEThI, MPEACTABISIONME LIEHHOCTh (HAIpHMeED,
MIPEeIMETHI HCKYCCTBA);

2) B ciiyuae OaHKpOTCTBa OaHKa IOKIaXKenaTelb ca-
MOCTOSITEJIBHO CMOXKET H3bSTh CBOM LIEHHOCTH, B OTHO-
LIEHHH KOTOPBIX OaHK HE MMEET HUKAKMX HUMYIECTBEH-
HBIX NpaB (TakK Kak 0aHK HE MPUHMUMAET 3TH LIEHHOCTH Ha
Oananc);

3) naHHast yciayra oOecreunBaeT MaKCUMaJbHYIO CTe-
NIeHb KOH(HJICHIINAIbHOCTH.
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IMPABOBOE TOJIKOBAHME NOHATHUS
«[IPEIMET POCKOILLIW» B CBETE HOPM
JNEWCTBYIOIIEIO 3AKOHOJATEJIBCTBA

Kynvouykaa H.A. (BUII)

JItoObIe OTHOIICHHS MEXAY JTIOABMH HEU30EKHO MpH-
XOIAT K KOHITy. XOTS U OOJBIIMHCTBO BCTYMAIOMIHX B
Opak Jro/icii BO BpeMsi OpavHOM IEpeMOHHH U MPOU3HO-
CAT CIIOBA «ITOKAa CMEPTh HE pasilyduT Hacy, OYeHb HE
MHOTHE 3aJlyMBIBAIOTCSA O TOM, YeM K€ Ha caMOM Jelie
3aKOHYUTCS UX CYIPYXKECKas KU3Hb. A Beb €CTh TOJIBKO
JIBa BO3MOXHBIX MCXOJa: pa3pblB OTHOIIEHUH WU
cMepThb. MHOrna pa3Boj — €IMHCTBEHHBIM BO3MOXKHBIN
croco0 BEIXOJa W3 TYIHKAa. BBIBAIOT cUTyanuu, Koraa
Opakopa3BOIHBIN IpoIlecC MPOXOAWT THUXO, MHPHO, Oe3
CKaH/JaJOB W BBIPAKEHHS OCOOBIX 3MOIMH. A ObIBaeT
HA000POT, KOT1a CYIPYTH HE MOTYT 000HTHCEH O6e3 HelleH-
3YPHOM JIEKCHKH, ¥, KaK TIOKa3bIBACT MPAKTHKA, IIPOUCXO-
JIUT 9TO W3-3a TOTO, YTO OHH HE MOTYT Pa3JeIuTh COBMeE-
CTHO HaXUTO€ HMYIIECTBO TaK, YTOOBI YrOJUTH IPYT
npyry. Cornacuo 4. 2 c1. 257 I'paxnanckoro Kogexca
PecniyOnuku Benapych, Bc€ COBMECTHO Ha)KMTOE MMYIIe-
CTBO BO BpeMsi Opaka JENHUTCS B PaBHBIX JOJSIX MEXKIY
JIByMsI CyNpyTraMy, €ClI¥ MHO€ He MPEeayCMOTpPEHO Ha-
crosimuM 3akoHOM [1]. Ha ceropnsiimauii AeHs B HaIlem
rOCyJapcTBe HE PEIKO WCIIONB3YyeTCs OpadHbIe HOTOBO-
PBL, B KOTOPBIX MPOIHCAHO TO ITyHKTaM, YTO OCTagTcs
mocjie pa3Boja Cymlpyry, a uro cympyre. Ho 3agactyro
Takye BHABI JOTOBOPOB HCIIONB3YIOTCS HE B MOMEHT 3a-
KItoueHus Opaka, a Mpu ero pacTOPKEHHU.

B 4.2 m. 2 cr. 259 'K roBoputcs, 4TO BEIIM WHIUBU-
JIyaJbHOTO MOJB30BaHUA (0leXk1aa, 00yBb H T.I.), 3a HC-
KIIIOYEHUEM JIPArolleHHOCTEH W JPYTUX MPEeaMETOB POC-
KOIIIM, XOTS U NMPHOOpPETEHHBIE BO BpeMs Opaka 3a CYET
00IUX CPENCTB CYMPYroB, MPU3HAIOTCS COOCTBEHHOCTHIO
TOTO CYIpyTa, KOTOPBI WMHU mmoib3oBaicsa. Ho meno B
ToM, uto HU ['paxkganckuii Komekc, HU pa3nvHbBIC 3aK0-
HOJIATETIbHBIC aKTHl HE JAIOT OIPECIICHUs MMOHITUS Jpa-
TOIICHHBIX BeIeH WM MpeaMeToB pockomm. Kak ObITE B
TaKO¥ CUTYAINH B CyJax IPH pasjelic IMyIiecTa’?

Kak moxa3piBaeT HpakTHKa — CyIbsl caM MPUHUMAET
penieHne, K Kakold KaTeropuu OyJeT OTHOCHTHCS Ta WU
VHasl BEIlb, BEIHECEHHUE PEIICHUS HAMPSMYIO 3aBHCHT OT
MaTepHaTbHOTO COCTOSIHUS CEMBH.

B crpanax OmmxHETO 3apyOekbsi CHTyaIwsl ¢ JaHHBI-
MM HOHATHsMU Kyaa ayume. K nmpumepy, Poccuiickas
®denepanysi, Hall TJIABHBIA COIO3HHUK, B COBPEMEHHOM
SKOHOMHUYECKOM CJIOBape MPUBOJIUT TOJIKOBAHUE MpeIMETaM
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POCKOIIIN, KOTOpOE COCTOMT B ciemytomeM: «IIpeamerst
POCKOIITH — 3TO TIPEIMETHI, 6€3 KOTOPBIX MOXKHO 0OOWTHCH B
MTOBCEIHEBHOM KI3HH, TOBAPHI H3BICKAHHOTO BKYCay.

Tak, B Cemeiinom kopekce Poccuiickoit @enepannu
YCTaHOBIICHO JIHMINb TO, YTO APArOIEHHOCTH W JAPYTHE
MIPEIMETHl POCKOIIH SIBIISTIOTCS. COBMECTHOW COOCTBEHHO-
CTBIO CYIIPYT'OB, HECMOTpPS Ha TO, YTO OHM, IO CYTH, NpH-
HajajekaT K BelllaM HWHIUBUAYAJIbHOIO II0JIb30BaHMUS.
IIpenmeTsl pocKoOmIN SBJIAIOTCS HCKIIOYEHUEM U3 NpaBU-
Jla 0 pa3lelibHOI coOCTBEHHOCTH cynpyroB. [lpuuem ie-
rajbHOE OIpeAETCHUE TMOHITHUS NPEIMETOB POCKOUIM B
3aKOHe TakXke OTCYTCTByeT. K mpeameram pockomu OT-
HOCSTCS IICHHBIC BEI, TIPOU3BEICHHUS HCKYCCTBA, aHTHK-
BapHBIC W YHUKAJIbHBIC W3MEIHs, KOJJICKINHA U JIPYTHE Be-
III1, KOTOPBIE HE SBIBTIOTCS HEOOXOANMBIMH IS YAOBIECTBO-
PCHUS HACYIIHBIX TOTPEOHOCTEH WICHOB CEMBH [2, ¢.26].

[penMeTs! pOCKOIN — MOHSATHE OTHOCHUTEIBHOE, OHO
U3MEHSCTCS B CBS3M C W3MEHCHHSAMH OOIIETO YpOBHS
JKU3HU B obmiecTBe. OHO HEOJAHOKPATHO Pa3IMYHO TPaK-
TOBAJIOCh CyIEeOHOM IMPaKTHKOM, KOTOpas B CBOE BpeMs
IIpU3HABaa MpeMeTaMH POCKOIIN XOJOIMIBHUKH, Teje-
BH30PBI U MHBIE MIPEIMEThI, CTaBIINE CETOJHS NpeaMeTa-
MU OOBIUHOW JOMaIIHel o0cTaHoBKH. [loaToMy celiyac B
3aKOHE HEINb3s YETKO OIpPEeIeNIUTh, KaKUe BEIIH CIEeIyeT
CUHTATh NPEAMETaMH POCKOIIH. B ciydae cmopa ux om-
penenser cyA C Y4eTOM KOHKPETHBIX OOCTOATENBCTB H
YCIIOBHIA KH3HH CYIIPYTOB.

B Kak70M KOHKPETHOM CITydae CyJl ¢ yIeTOM MaTepH-
AIBHOTO TIOJIOKEHHSI KOHKPETHOW CEMBH peIIaeT BOIIPOC
0 BO3MO>KHOCTH OTHECEHUS OIIPEICIEHHOI0 UMYIIEeCTBa K
IpeaMeTaM POCKOIIM. B COOTBETCTBUHM ¢ IIpaBHUIIAMH,
MPETyCMOTPEHHBIMH  CEeMEHHBIM  3aKOHOAATEIBCTBOM,
MPEMETHI POCKOILY (HAIPUMED, KOJIBLIO JKEHbI ¢ OpUILITH-
AHTOM, 30JI0ThI€ Yachl My’kKa M Jp.) ABJSAIOTCS UX OOIIMM
nmymniectBoM. A. B. CrnemakoBa cuuTaeT, 4TO «MacCHB-
HBIC U3JENUS U3 30JI0Ta C IOIYAPAroueHHBIMH MU TOJe-
JIOYHBIMH KaMHSIMH CTOUT B COBPEMEHHBIX YCIIOBHAX pac-
CMaTpHBaTh KaK NpeaMeTsl pockomm» [3, ¢.165].

B cootBerctBuu co cr. 36 Cemelinoro kojgekca P®,
€CJIM TIPEIMET POCKOIIN MOTPEOISIETCS JIUITh OJHUM CYII-
pPYToM, TeM He MEHee, OH UMEeT PeXKHUM OOIIei, a He Y-
HOW COOCTBEHHOCTH, M COOTBETCTBEHHO, IMOJy4as CBOIO
JIOJIF0 MMYIIECTBAa NPHU pasfenie Mocie pa3Boja, CympyrT,
MOJIB3YIONUICA MPEIMETOM POCKOLIN, IOIDKeH Oyaer
OTJaTh MOJOBHHY CTOMMOCTH 3TOTO HMYIIECTBA CBOEMY
cynpyry [4, ¢.48].

SBISIIOTCS. M TIPEIMETHl POCKOINU IpeaMeTaMu He-
obxoaumoctu win Het? To ecTh, MOXKHO CHENAaTh BHIBOI,
YTO 3TO MPEIMETHl He JKU3HEHHO Ba)KHOW HEOOXOIMMO-
CTH, IOPOTOCTOSIINE TPEAMETH, 00eCIeUYHBAIOIINN OT-
pEleeHHBIH aHTypaK.

PaccmarpuBas cynebHyro npaktuky Poccuiickoit @e-
JIepaly, K MpeaMeTaM POCKOIIN MOXHO OTHECTH Clie-
JTYIOIIE IEHHOCTH IPH pa3fiesie IMYyIIECTBa:

1. FOBenupHBIE yKpaleHUs ¢ IParoleHHBIMHU WK T10-
JMyOParoneHHBIMA KaMHSMH W METaJJIaMH, CTOJIOBBIE
MpHUOOPHI U3 HUX XKeE.

2. IlpenMeTsl HMCKycCTBa, TaKKe MPEICTABISIONINE
MCTOpPHYECKYIO IIeHHOCTh. Cio/1a MOTYT OBITH BKITIOUEHBI
KapTUHBI WU CKYJBITYPBl, KOTOPBIE IO HACIEACTBY IIe-
penarTcs U3 TOKOJIEHHsS] B IOKOJEHHE, COAEpKalllue B
ce0e NCTOPHIO CEMBH.




3. AHTUKBapHBIC BEITH.

4. Bemu 13 HaTypasbHOTO, IICHHOTO MeXa.

5. YHukanpHble moporocrosiue Bemuy. Cioga MOTyT
OBITh BKJIFOYEHBI JOPOTOCTOSIINE aBTOMOOMIN Kiacca
«TIOKCY», SIXTHI, 30JI0TBIE CITUTKH [5, c.112].

Ilo m3yueHWro MaHHOI TEeMBI sI XOTena OBI CHENaTh
CJICAYIONIMKA BBIBOJ. J[paroneHHOCTH — STO W3JCIUS U3
JIPAroICHHBIX W MOy IParoleHHbIX KaMHel. OnpeaenuTh
MPEMETHI POCKOIIH ClIoKHEee. MMy cunTaroTcs mpousBe-
JICHHSI UCKYCCTBA, CTAPUHHBIC WIH YHUKAJIBHBIC H3ICIHS
u nonoOHbIe Ben. Ho moTpeOHOCTH Y BCeX pasHbIe, MO-
3TOMY IIPH pa3jieie MOJapKOB JIUIIb CYJl MOXKET OIpe/e-
JIUTH SBJSUTACH OHH TPEIMETaMH POCKOIIN WM HET, MpH
STOM YYHUTHIBACTCSA YPOBEHB J0XOJa CTOPOH, 00pa3 Ku3-
HU U ApyTrHe HaKTOPHL.

B Pecrybnmke Bemapych B 3aKOHOZATENBHBIX aKTaX
HET ONpeACNCHUS TIOHATHH <«JParoleHHbIe BEUIN» U
«IPEeIMETHl POCKOIIN», HO KaK BBIICHHUJIOCH, UCXOIS M3
W3yUYCHHSI MHOIO JIAHHOU TEMbI — HET CMBICIIA TaBaTh OTI-
peneneHue, Tak Kak YpOBEHb JKHU3HH Pa3HBIX CeMEi He
MOKET OBITh OAMHAKOBBIM. TpaKkTOBaTh MOHATHE «IIPEIMET
POCKOIIIN» MOKHO TOJBKO KaK YTO-TO UMEIOIIEE OYCHb BbI-
COKYIO CTOMMOCTH IO OTHOIIIEHHIO MMEHHO K TOW CEMbeE,
KOTOpast HaXOJUTCS B Opakopa3BOIHOM TIpoIIecce.
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COIIMAJIBHO- YIIPABJIEHUYECKHU
U TBOPUECKHI XAPAKTEP I'PAKJIAHCKOI'O
CYJIOIIPOU3BOACTBA

Kynuyeeuu A.J]. (BUII)

I'pasknanckoe CyIONpPON3BOJCTBO- BHJL YEIOBEUECKON
JIeITeIIbHOCTH, HAIPaBJICHHBIN TIIaBHBIM 00pa3oM Ha op-
TaHU3alMI0 OTHOIIECHWH, KOTOPHIE CKJIAIBIBAIOTCS B 00-
[IeCTBE, HAa TOAYMHEHHE BOJIM OTJCIIBHBIX HHIUBUIOB
BoJIe o0ImecTBa B 1iesioM. OTcro/a ClIeAyeT, YTO TpakaaH-
CKOMY CYIONpPOHU3BOJCTBY IPUCYI] COIHAIBHO- YyIIPaB-
JIEHYECKUM XapakTep.

ConepkaHue MPaBOCYAHs IO TPAKIAHCKAM Jejam
MOJTHOCTBIO HMCUEPIBIBACTCS TEM, YTO OIpeeIeHHBIE
CyOBEKTbI, HaJIEIIEHHbIE CIIENUATbHBIMU MTOJTHOMOYHSIMH,
YIIPaBISIIOT MOBEICHUEM APYTHX JIFOZEH. Oro co3HaTenbHas,
BOJIEBasl AEATEIBHOCTb CyAEH, NMEIOIIas CBOEH LENbIO BbI-
MOJHEHUE 33a/1a4 FPakJaHCKOTrO CYAO0IPOU3BOJICTBA.

DyeMeHT Co3HaHus, OOBEKTHBHO NPHUCYIUI ASHCTBUSIM
YeJIoBeKa, B CyACOHON AEATENbHOCTH UMEET Ty IJIaBHYIO

0COOCHHOCTh, UTO HOCHT TBOpPYECKHH Xapakrep. Paspe-
[ICHHE TPAaXTAHCKUX JIeJ, SBIITIOIEECs 110 CBOEMY BHYT-
PEHHEMY COJCpKAHUIO HHTEIUICKTYaJbHBIM IIPOIECCOM,
MIPOUCXOTUT TIOT MpaBmiiaM (opMabHON JIOTHKH. B gmc-
TO aOCTPakTHOM BHIE pEIICHHE Jella MPEACTaBIICT CO-
00l IeAyKTUBHOE YMO3AaKIIOUEHHE — IPOIECC, WAYIIHN
oT oO1iero (HOpM Mpasa) K YaCTHOMY (KOHKPETHBIM CIy-
YasM) MyTeM PacHpOCTPaHEHHs IOPHIMYECKUX HOPM Ha
OTIpeJIeJIeHHbIE )KU3HEHHbIE CUTYaIUH.

B xauecTBe GONBIION MOCBUIKK IIPHU 3TOM OynIeT BBI-
CTymaTb KOHKpETHass HOpMa IIpaBa, MAaJyl0 IOCBUIKY
COCTaBAT (PaKTUUECKHE OOCTOSTENBCTBA T'PAKAAHCKOTO
Jena, a 3aKIF0YCHHEM CTaHET CYXICHHE OTHOCHTEIHHO
pa3pemeHus Aesa Mo CymeCTBY.

[IpuMeHNTETPHO K PEUICHUIO TPAKAAHCKOTO AeTa 3TO
KOHKPETHO BBIpa)KaeTcsl B:

1. MTOJTHOM W BCECTOPOHHEM OXBAaT€ MBIIUICHHEM CY-
e BceX 00CTOSITENLCTB JETIa;

2. ycraHOBJIEHHH (DAaKTOB M OTHOLICHUH B AMHAMHUKE
Pa3BUTHUS KOHKPETHOW (paKTUUECKON CUTYyaluH;

3. ydeTe IpEAIICCTBYIOIICH CYyIeOHON MPaKTUKU Kak
OCHOBaHHMs JUIA HauOoJiee IMOJHOTO OINpPEAEICHUs Cylie-
CTBa pa3perIaeMoro rpakJJaHCKOTo JeNa;

4. KOHKpETHOH W OOBbEKTUBHOU YCTaHABIMBAEMOU CY-
JIOM HCTUHBI.

Takum 00pa3zoM, pemieHue Tpa)XIaHCKOTO [ella- 3TO
IpoIiecc, OTBEYAMONINI OCHOBHBIM TpeOOBaHUSAM (op-
MaJBHOW ¥ AHMaJeKTHdeckoi joruku. Ho, ecrmu OBl CyTh
MIPaBOCYAMS MCYEPIIBIBATACH TIOCTPOCHIEM CHIUIOTH3MOB,
B OyaymieM OHO MOTJIO OBl OCYIICCTBISTHCS CICIHATIb-
HBIMH KHOEPHETHYEeCKUMH YCTpoicTBaMH. CIIOKHOCTh
CyIneOHON NeATeIbHOCTH 3aKJI0YaeTCsl B €€ TBOPUYECKOM
xXapakTepe, KOTOPbIi ompeneisercs (Gopmyioii: «3akoH
BCeOOIIUi, CiTydail, KOTOpPBIA JOHKEH OBITH OMpEICiICH
Ha OCHOBaHHMHM 3aKOHA,-e¢IMHUYeH. UTOObI MOIBECTH €H-
HUYHOE o[ BceoOree, Tpedyercs cyxacane. CyxaeHue
mpobmematudHo. [l TpUMEHeHHs 3aKoHa Tpedyercs
TaKXKe U CYIbS».

BriHeceHHOE B pe3ynbTaTe pa3pelieHus rpaxIaHCKo-
r0 Jieda MO CYIIECTBY IpeAnrcaHne GOpMHUPYETCs B CO3-
HAaHUM CyJAeH MOCTETICHHO: YCTaHABJIHMBAas H3HAYAIBHO
(akTHyeckue oOCTOSATEIbCTBA M J1aBas HOPHIHYECKYIO
KBaJTH(PHUKAIMIO YCTAHOBICHHBIM (haKTaM U OTHOIICHHSIM,
CyIbH MBICICHHO KOHCTPYHPYIOT «Kapkac» OymyIiero
peIIeHus, a 3aTeM YK€ HAIlOJIHAIOT 3TOT «KapKacy HYX-
HBIM cojiepkanueM. Kputepusmu ¢opMupoBanus cyned-
HOTO peIICHUs SBJSIFOTCS BCECTOPOHHE, IOJIHO M OOBEK-
TUBHO YCTAHOBJICHHBIE OOCTOSITENBCTBA JENa, HOPMBI
mpaBa ¥ TMPaBOCO3HAHHWE. OTO OTIPaBHBIE MOMEHTHI
BHYTPCHHETO YOCKICHUS Cylnel B MPaBHIBHOCTH PUHU-
Maemoro perrenus (ct.241 I'TIK PB).

BryTpeHHee yOeKaeHHE- Pe3ylbTaT CIOXKHOTO MEIC-
JUTETHHOTO TPOIIECcca, XapaKTepU3YIOIIErocs ABYMsI MO-
MEHTaMH: C OJHOM CTOPOHBI, CO3HAHHWE CYJeH OTpa)xaeT
(akTel OOBEKTUBHON AEATENHHOCTH (IIO3HAHHE B COOCT-
BEHHOM CMBICIIE), C IPYrOM CTOPOHBI, Cy[s IPOITyCKaeT
9T (aKkTel dYepe3 CBOeoOpa3HBI (GHUIBTP- NpaBOBEIC
HOPMBI, TIpHUAaBast IM IOPHIMYECKYI0 3HAYUMOCTh. VIMEeH-
HO BTOPOIl MOMEHT NO3BOJIIET TOBOPHUTH O BOJIEBOM Xapak-
Tepe pemenus jaena. C MOMOIIBI0 HOPMAaTUBHBIX MpPEIN-
CaHMH CyJIbM CO3HATEJIBHO BO3JEHCTBYIOT Ha oOIIecT-
BEHHO- IIOJINTHYECKYIO OLIEHKY. BoiIst cya oTHOCHTEIIBHO
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pas3perIeHusi KOHKPETHOTO TPaKAaHCKOTO Jela KOHLCH-
TpPUPYETCsl B MMIICPATHBHOM BEJICHUM, B ITOCTAHOBIIIC-
MOM OT HMMEHHM TrocypaapcTBa. Bemenwe rocymapctsa B
JHILE €r0 OpraHa- CyAa MMeeTcsl B CyJeOHOM pELICHUH B
mo0oM ciTydae, 1o JIFo0oMy JIelTy M TIpH JTI000M XapakTepe
pELICHUS.

TBopueckuit xapakrep cyaeOHOI AeATEIBHOCTH 00Y-
CIIOBIIEH 3aJla4aM¥, CTOSIIUMH TI€pe] CyIOM, a TaKxKe
TEM, YTO HET U HE MOXKET OBbITh KaKuX- JHOO 3aJaHHBIX
(QTAJIOHOBY» U1 OYyIyIIMX pelleHui. BeiHeceHne Kaxaoro
peeHust TpeOyeT CI0KHOTO MBICIMTEIBHOTO Ipoliecca,
BCSIKMH pa3 4eM-TO HE CXOXKEro C MpOIECCOM 10 aHaJIo-
rugHOMy Jnenry. MHorooOpasue (akToB OOBEKTHBHOU
JIEUCTBUTENFHOCTH, MOMAIAIOIIHUX B IIOJIE 3pCHUS Cya, HE
JTaeT BO3MOYKHOCTHU «3aIllPOTPaMMHPOBATHY», €CIU MOKHO
Tak CKaszaTh, TUIOBEIE 00pa3Ipl CyJeOHBIX ITOCTaHOBIIE-
HHUH, TPIMEHUMBIX BO BCEX CIyJasX W IO CEM IpakJaH-
CKUM JETaM.

3aKoHO/IATENb YCTaHABIIMBACT JIMIIb OOIIKe TpeOOBaHMS,
NPEAbSBISIEMbIE K  COICP)KAHWIO IIOCTAHOBJICHUH CyJa
(ct.197, 224 TTIK PB), npeamnonaras, 4To caMo pelieHHe
B 4aCTH OLCHKH O0Ka3aTcCJIbCTB, BbBIBOJOB H3 (baKTqu—
CKUX OOCTOSITENICTB JleJia M IPUMEHEHUS HOpPM MpaBa
HOCHUT CTPOTO MHAMBUAYaIbHBIA XapakTep. TBOpUYECKHH
MOMEHT IPUCYII BCEM CTaAWsAM TPaXIAHCKOTO IIpoIlecca,
KaK7ast U3 KOTOPBIX OXBATHIBACT CBOMM BHYTPEHHHM CO-
JIEpXKaHWEM TPH TIOCJICIIOBATENIBHO PAa3BUBAIOLINXCS JTara:
1) ycraHoBneHHe (HAaKTHUECKHX OOCTOSTEIBCTB JIena
(paxTHgeckoro cocraBa MPaBOOTHOIICHUS);2) OPUINIC-
CKYI0 KBaJM(UKAIMIO MPABOOTHOILICHUS (YCTaHOBIICHHE
IOpUNYECKON OCHOBBI Jena);3) pemeHue aena. Kaxmoe
HOBOE JICJIO TPEJACTABIIACT COOOW HOBYIO (PAKTHUECKYIO
CUTYallMI0 U 3TO B «TaKOW Mepe OCJOXKHSET pelIeHHe
IOPUJIMYECKOT0 JieIa M HI09TOMY 03 TBOPYECKOro MO/X0/a
cyzieii He 00oMTHCH». FIMEHHO TBOPUECKHI MOMEHT OT/INYa-
eT cyJeOHyI0 NeATENBHOCTh OT APYTUX (POPM COIHMAIEHOTO
YIIpaBJIeHHs], KOTOPbIE HalpaBieHbl HA JOCTIKEHUE OIpe-
JICTICHHBIX IIeJIed ITyTeM BBIHECEHHUS ONTHUMAJIbHBIX pellle-
HHH, TOCIIEIYIOMEr0 NX HCIOJIHEHUs, HE HCKIIOYAIOIIEro
BHECEHHMS B IPHHUMAEMBbIE PEIICHHUS KOPPEKTHBOB.
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HOHATHUE U TPEJMET ITPABA
UHTEJUIEKTYAJBHOM COBCTBEHHOCTH

Kynueeuu A./]. (FUII)

AHanmmzupys JIeHCTBYIOIIEE 3aKOHOJIATENILCTBO, MOXHO
KOHCTAaTUPOBAThb, YTO TAKHUEC JIMYHBIC HCUMYIICCTBCHHBIC
IIpaBa, KakK IpaBO aBTOPCTBA W IIPpaBO Ha HUMA, IIOMHUMO
WHBIX IIpaB, BXOIAT B YMCJIO UCKIIOUYUTECIIBHBIX ITpaB. Yrto
KacacTCd TaKUX JHWYHBIX HCUMYIICCTBCHHBIX IIpaB, KakK
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MPaBWJIO Ha 0OHAPOIOBAHNE, PABO HA OT3BIB M JP., TO UX
COJZIeprKaHNE BBI3BIBACT Y HEKOTOPBIX YUCHBIX COMHEHHH.

OO6pamasich K OCHOBHOMY MEXIyHApOJIHOMY COTJa-
IICHHIO B OOJIACTH MHTEJUICKTYaJIbHON COOCTBEHHOCTH —
KonBennnn, yupexmatomeii BOUC, HyXHO 3aMeTHTH
crenyroniee. [IoMIMO KOHKPETHO MEPEUYNCICHHBIX IIPaB,
otHocanuxcs k MIC, B Hel yka3bIBaeTcd, 4TO U BCe ApY-
rue Mmpasa B IPOU3BOJCTBEHHOI, HAyYHOH, TUTEpaTypHOI
U XYIOXKECTBEHHOW 00JIacTAX, OTHOCSIINECS K MHTEIICK-
TyanbHON cobcTBeHHOCTH (nanee — MC), mpeacTaBisioT
c000i1 B COBOKYITHOCTH TIOHSTHE MHTEIUICKTYaJIbHOM CO0-
CTBEHHOCTH, T.€. B COOTBETCTBUU C OEIOPYCCKUM 3aKOHO-
JIATeJIbCTBOM SIBIIAIOTCS HCKIIFOYUTEIBHBIMU ITPABAMH.

[TosToMy, mpuHHMas BO BHHMAaHHE BBICKa3bIBAHHE
TOYKH 3PEHHS, MOXKHO MOIBITATHCS AaTh OTBET HA IIO-
CTaBJICHHBIN BOIPOC.

HckmounTenbHbIe NIPaBa — 3TO COBOKYIHOCTH OIIpe-
JICTICHHBIX 3aKOHOM MMYIIECTBEHHBIX IIPaB IIpaBooOIaga-
TeJlsl, B COCTaB KOTOPBIX HE BXOJASAT aOCOJIOTHBIC JINYHBIC
HEHMYILECTBEHHbIE ITpaBa aBTopa. K TakuM JIMYHBIM He-
HMYIIECTBEHHBIM IIPaBaM OTHOCATCS MPaBO aBTOPCTBA U
IIPaBO Ha UM$, KOTOPBIC HEOTUYKIaeMbl U HEOTJCIUMBI
0T co3aarensa. Pe3ynbTaThl MHTEIIEKTYaJbHON JEsITeNb-
HocTH (mamee — PUJI). Te ke TMYHBIC HEMMYIIIECTBCHHBIC
IpaBa, KOTOPbIE BO3HHUKAIOT B pe3ysbTare cozaanus P/
B CWJIy TOTO, 9TO OHH CBS3aHBI C HMYIIECTBEHHBIMH,
MOXHO OTHECTH K HCKJIIOYHMTEIBHBIM IIpaBaM, INPHUYEM
HET HEOOXOIMMOCTH Pa3AeiATh UX Ha JIMYHBIC HEMMYIIIE-
CTBEHHBIC W MMYIIECTBEHHBIE. JTHM CaMbIM OHH OyIyT
OTIIMYAThCA €Il OJHUM NPU3HAKOM OT BEIIHBIX UMYIIe-
CTBEHHBIX IIPaB.

Kak mpencrasnsercsd, B HacToslee BpeMs NOHATHE
«HCKIIIOUHUTENIBHBIE IIpaBa» Haubojee TOYHO Iepenaet
3HaUEHHE TeX IpaB, KOTOpPbIE NMPHOOPETAIOT MpaBoodIIa-
narenu Ha PU/I.

B 1em ocoOGeHHOCTh IpaBa Ha aBTOPCTBO W TpaBa Ha
nms? [IpaBo Ha UMSA-3TO CaMOCTOSTENBHOE JINYHOE He-
MMYILIECTBEHHOE IIPaBO, OTHOCSMIEECs K aOCOIIOTHBIM
npaBaM, ¥ €ro IPaBOBOH PEXUM JIOCTATOYHO KOHKPETHO
onpeneinsercs B cT. 18 'K Pb. IlpaBo Ha aBTOpcTBO- Tak-
)K€ JTMYHOE HEMMYIIECTBEHHOE NpaBo. JTO MpaBo HE Tie-
penaercst o JI0roBOpPY, 3aBEIIaHMI0 JIHOO 10 KaAKOMY- TO
HMHOMY OCHOBAHMIO U COXPAHSAETCS 3a aBTOPOM, JIaXKe eCITH
OH HE MpHOOpeTaeT WM JIMmaeTcs (IOJHOCTBIO WMIIM Yac-
THUYHO) TIpaBa PacropsHKaThCs CO3IAaHHBIM pe3yasraTtoM. OT
3TOTO IIpaBa HENb3s OoTKaszaTbcsA. IlosToMy mpaBo Ha aB-
TOPCTBO OTHOCHUTCS K aOCOJIIOTHBIM IIpaBaM, Kak M MpPaBo
Ha WUMs, U OHM IIPEACTABISIOT CaMOCTOSATEIBHYIO BETBb
TaK jke, KaK BEILIHbIE paBa ¥ NCKJIIOYHUTEIbHBIE IIpaBa.

PU/I Henb3st yHUUTOXKUTD, OCYLIECTBUTH OTUYXACHUE,
HarpuMep 3aKJIIOYHTh JIOTOBOP KYIUIM- NPOJaXKH, U T. .
UYro kacaercs coJiepKaHHE HCKIIIOUYNTEIBHBIX 1IpaB, TO B
JUTEpaType BHICKA3aHO HECKOJIBKO TOYEK 3peHus. B da-
cTtHOCTH, B. A. Jlo30p1ieB yKka3bIBaeT HA JiBa PABOMOYHS:
HCTIONB30BaHUe M pacropsbkeHrne. OOBEKTOM HCIOIB30-
BaHUS SBISIETCA CaM pe3yJbTaT, a 00BEKTOM pacropsKe-
HUS- TIPaBO Ha HETO, MPaBO ero ucronb3oBaHmst. O6mana-
Hue PU]I aBnsieTcst Takke OJHUM W3 MPaBOMOYMM, Kak
yrBepxaaer B. Epemenko. B noarsepxaeHue oH mpuBo-
JUT TIPUMEpP O BKIIIOYEHHHM HEMaTepUallbHbIX aKTHBOB
NPEANPUSTHH M OpraHu3alMii B OyXraJTepcKylo OT4eT-
HOCTh M O BOBMOYXHOCTH II€pe/Iaul B 3aJIOT MATEHTHI WU
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MaTEHTHOW 3asBKH, YTO INPEIYCMOTPEHO B IMAaTEHTHBIX
3aKOHAaX MHOTHX CTpaH. IloHsTHE «pacmOpsDKeHHE», Kak
BUJIHO, O0JIe€ MNPOKOE ¥ TOYHEE XapaKTEPHU3yeT BEIIHbIC
OTHOIIICHHUS.

Bompoc o coneprkaHNM UCKIIOUYUTEIBHBIX TIPAB TAKKe
Ob11 paccMoTper npodeccopoMm U. A. 3eHUHBIM B y4eO-
HO- NPAaKTUYECKOM HOCOOMH 10 MHTEIUIEKTYaJIbHOH c00-
CTBEHHOCTH U HOY- Xay. Ho 3T 0COOEHHOCTH M TOBOPAT
0 TOM, YTO TaKUM OOBEKTOM HEBO3MOXKHO PacHOpsDKAaThCH,
TaK KakK (pM3MYECKU UM HE BIAACIOT, ¥ OATOMY IPaBO00-
JajaTead MOTYT TOJBKO IepefaBaTh IPaBO Ha UX HC-
MOJIb30BAHUE TPETBUM JIMILAM, T. €. IPaBOMOYHUE PACIO-
psDKeHnsT TpaHcopMHUpyeTcss B IIPaBOMOYHE IEepeadH.
ConeprkaHreM UCKITIOYNTEIbHBIX IpaB Ha PU /] sBisroTcs
paBOMOYHS, (PYHKIIMOHATHHO COOTHOCSIIMECS C HPaBo-
MOYHSAMH COOCTBEHHHKA, HO C HEKOTOPHIM YTOYHCHHEM
UX TMOHATHH. JT0- mpaBoMouns obnamanus PUJI, ncnons-
3oBanusg PUJI u mepenaya mpaB Ha HMX HCIHOJb30BAaHUE
TPETBUMH JIULIaMHU.

TakuM 00pa3oM, TPOBEACHHBIN aHAIN3 Pa3sHBIX TOYEK
3peHHs ¥ COOCTBEHHBIE HCCIIEIOBAHISA TOKAa3aIH CIEIyIOIIee.

1. Hu moHsTHE «MCKIIOYUTENbHBIE MpaBa», KOTOPOE
0003HayaeT COBOKYNHOCTh OIPEJCNCHHBIX 3aKOHOM
MMYILIECTBEHHBIX M HEMMYIIECTBEHHBIX npaB Ha PN/, Hu
MOHATHE «UHTEIUIEKTyaJbHass COOCTBEHHOCTH», 0003Ha-
yaroliee 3KOHOMHYECKYI0 KaTETOPHIO, HU IOHATHE «HC-
KITIOYUTENFHOE TIPaBo», KOTOPOE HUYETO HE MCKIIOYaeT U
HE SBISIETCSI MCKIIOYEHHEM, HE OTBEYAIOT COMAEPKAHHUIO
OTHOIIICHUH, KOTOPBIE BO3HHMKAIOT B CBS3H C CO3JaHHEM
PU/J. C uenpio ycTpaHeHHs] NBOWCTBEHHOCTH 3HAYEHUI
MOHATHHI CUHTCJIJICKTYaJIbHas COOCTBEHHOCTB» M «HC-
KIIFIOYUTCIIBHBIC TIpaBa» IO aHaJIOTHXW C Ha3BaHUAMH Ta-
KUX OTpaclieil paBa, Kak TPyZOoBOe MpaBo, (PUHAHCOBOE,
ceMelHoe, >KWIMITHOE NpaBo, MPEeAMETOM pEeryIupoBa-
HUS KOTOPBIX ABJIAKOTCA OTHOWICHUSA, UMCIOIIUEC 06yCHOB—
JICHHYIO KaTerOPHIO OTHOIICHUI(CEMbS, KHUIbe, (PMHAHCHI,
TPYy), JAHHYIO MOJOTPacib TPAXKIAHCKOTO MPaBa BIIOJHE
3aKOHOMEPHO MOJXHO HAa3BaTh WHTEJUIEKTYaJIBHOM IIpa-
BOM, TaK Kak OOYyCJIOBJICHHOW KaTeropued B 3THX OTHO-
MICHUSAX SBISACTCS PE3yJbTaT NeATeIbHOCTH HHTEIUICKTA .

2. IloHsTHE «HMCKIIOYUTENBHBIC MPaBay» HE00X0IUMO
TPaKTOBATh KaK COBOKYITHOCTH BCCX IIpaB, BOSHUKAIOMINX
npu coznanuu PUJ] m UX vcnonb30BaHUM, B YaCTHOCTH,
KaK UMYHICCTBCHHbBIX, TaK U HCUMYUICCTBCHHBIX, KPOME
JIMYHBIX HCUMYHICCTBCHHBIX IIpaB HCOTUYXKIAACMBIX, HEC-
OTACIMMBIX- TIpaBa aBTOPCTBA U IIpaBa Ha UM, KOTOPLIC
00pa3yIoT caMOCTOSITEIbHYIO BETBb A0COJIIOTHBIX ITPaB.

3. AOCOMIOTHBIE ITPaBa- 3TO COBOKYIHOCTh TPEX BET-
BEil NpaB: JIMYHBIX HEUMYIIECTBEHHBIX NpPaB (HEOTUYX-
JIa€MBIX, HEOTIEIMMBIX), BEIIHBIX IPaB W UCKIIOYNTEIb-
HBIX TIpaB, K&Kas U3 KOTOPBIX UMEET CBOM OCOOCHHOCTH.

4. OObeKTaMH HMHTEIUIEKTYaJIbHOTO TIpaBa SBISIFOTCS
pe3yIbTaThl WHTEIUICKTYaJIbHOH(TBOPUYECKOI) NesTeIbHO-
CTHU U MPUPABHEHHBIC K HUM PE3YJIbTAThI, UCKITHOYUTCIIb-
HBIC TTpaBa Ha HUX, MAaTCHT, CBUJACTCIILCTBO HA TOBapHBIﬁ
3HAaK WIH IOJIE3HYI0 MOJenb. Bce 3TH 0OBEKTH MOXKHO
OTHECTHU K HHTGJ’IJ’IGKTyaJ'IBHOﬁ COOCTBEHHOCTH HJIM K WH-
TEJJIEKTyalbHOMY UMYIIECTBY. JInuHbIE HEMMYIIECTBEH-
HBIE IIpaBa aBTOPOB, HEOTUYXNAEMble U HEOTIAEIHMBIE,
TaKKe SBISIOTCS OOBEKTaMHU MHTEIUIEKTYaJIbHOTO IIpaBa,
KOTOPBIE ONPEAEISIOTCS 3aKOHOM.

5. MHTenneKTyanbHOe IPaBo PEryJupyeT OTHOIICHHUS,
BO3HHUKAIOIIKE BCIEACTBUE CO3JaHHUA U HCIIOIb30BAHUS
pE3yJIbTaTOB HHTEIUIEKTYaIbHON(TBOPUECKOH) MAesATeNb-
HOCTH, 8 IMEHHO:

a) OIIpEAEIAeT MPAaBOBOE MOJO0XKEHUE YIaCTHUKOB OT-
HOIICHUH, 00BbEKTOM KOTOpPBIX siBIsfoTcs P/ n mckotro-
YyHUTeJIbHbIE IPaBa HA HUX;

0) ompenenseT OCHOBaHMS BO3HHKHOBEHHS MCKIIIOYH-
TeJBHBIX NpaB Ha PUJI 1 mopsaok UX oCyLeCTBICHHUS;

B) pPEryiaupyeT AOTOBOPHBIC, BHEJOTOBOPHBIE U UHBIC
00513aTeJIbCTBEHHbIE OTHOIICHHUSI;

T') oIpezensieT NopsoK npruodperenus npas Ha PU/I;

II) PETynupyeT BHEUTHEAKOHOMHUYECKHE OTHOIICHHS,
00BEKT KOTOPBIX- HCKIIOUHUTENbHBIC ipaBa Ha PU/T;

€) MHTEJUICKTYyaIbHOE PaBo 00pa3yeT CaMOCTOSATENb-
HYIO OTPacib MpaBa, OTHOCSILYIOCA K TPaKIAHCKO- Mpa-
BOBBIM OTpacisiM M B3aUMOAEHCTBYIOUIMX C ITyOJIWYHO-
IIPaBOBBIMU OTPACIISIMH, MMEET KOMIUIEKCHBIN XapakTep;
3aKOHOJATENbCTBO MHTEJUIEKTYaJIbHOTO IIpaBa COCTABISIET
YacTh IPa’KAAHCKOTO 3aKOHOJIATENNbCTBA;

) PerylnupyeT OTHOILICHHS, OCHOBAaHHbIE KaK Ha aj-
MHUHHUCTPATUBHOM U WMHOM BJIaCTHOM IMOAYMHCHUH, TaK U
HWHBIC UMYIIECCTBCHHBIC U CBA3aHHBIC C HUMH HECUMYIICCT-
BEHHBIE OTHOIICHHMS, 00BEKTOM KOTOPBIX siBisitoTcs PUJL
1 WCKITIOYHTENIBHBIC TIpaBa Ha HUX; ONPEICIIET CIOCOOBI
3aIUTHl JINYHBIX HEUMYIIECTBEHHBIX NPAB M HUCKIIIOYU-
TenbHbIX paB Ha PU/I.
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OCOBEHHOCTH POBEJEHHS IPOLETYP
3KOHOMMYECKOI HECOCTOSITEJILHOCTH
(BAHKPOTCTBA): IOCYJIEBHOE
03J0POBJIEHHE JIOJKHUKA, KOHKYPCHOE
MMPON3BOICTBO, MUPOBOE COTJIAIIEHUE

Kynueeuu A.JI. (FHII)

[Ipobrema IKOHOMHYECKOH HECOCTOATENBHOCTH (OaH-
KpOTCTBa) MPUOOPETAET B COBPEMEHHOM MHUPE UCKIIIOUYU-
TEJIFHOE 3HAYCHHE B CBA3M C YCHJICHHEM IIPOIIECCOB MH-
TEePHAINMOHAIN3AINHA XO3SHUCTBEHHOW KM3HHU, BCE OOJIb-
IIMM BOBJICUEHHUEM CTpPaH B CUCTEMY MEXIYHAPOIHOTO
pasznenenus Tpyna. B 3THX yCIOBUSIX COBOKYIHOCTH
B3aMMOOTHOMICHUH XO3SHCTBYIOIIETO CYOBEKTa, OIpeie-
JISIIOLUX €r0 POJIb U MECTO B COLUUAIBHO-DKOHOMUYECKOM
CTPYKTYpE 00IecTBa, UMEET CI0KHBIH, MHOTOYPOBHEBBII
xapakTep. i mpoU3BOACTBA MO JeJiaM 00 IKOHOMHYE-
CKOM HECOCTOATENbHOCTH (0AaHKPOTCTBE) MPHUCYIIHM Kak
olmue g XO3SHCTBEHHOTO CYAONPOU3BOACTBA YEPTHI,
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TaKk U CBOM cHenu(uIeckue 0COOEHHOCTH, B T.4. Kacaio-
IIMecs IOPUIMIECKIX, IPABOBBIX U CYAeOHBIX MPOLEAYP.

BaHKpPOTCTBO MOXHO OXapaKTepHU30BaTh KaK COIH-
ATBHO-YKOHOMHYECKOE SBIICHHE C BBICOKAM YpPOBHEM
KOH(IIUKTHOCTH, B OCHOBE KOTOPOTO JICKHT MPOTHBOpPE-
Yre WHTEPEeCOB JOJDKHWKA M KpenuTopoB. [lostomy B
m000¥ IMBUIM30BAaHHOW CTpaHE C Pa3BUTOH 3KOHOMHYE-
CKOW CHCTEMOH OJHUM M3 OCHOBHBIX DJIEMEHTOB MeXa-
HU3Ma TPABOBOTO PETYJIMPOBAHUS PHIHOYHBIX OTHOIIEC-
HUH SIBJISETCS 3aKOHOAATENLCTBO 00 SKOHOMUYECKOW He-
cocTosiTennbHOCTH  (OaHKpPOTCTBE).  3aKOHOMAATEIHCTBO
Pecniy6nmku benapych HanpaBiieHO Ha obecrieueHue cTa-
OWJIPHOTO COIHMATBHO-3KOHOMHYECKOTO DPAa3BHTHS CTpa-
HBI, TIPEAYNPEKICHAE YKOHOMHYIECKOH HECOCTOATEIBHO-
cti (6aHKPOTCTBA) CYOBEKTOB XO3SIHCTBOBAHUSI.

AHanmm3 mpaBoBBIX HOpM 3akoHa PecmyOmmku bema-
pyck ot 13 mrons 2012 1. Ne 415-3 «O6 3xoHOMHYECKOIt
HECOCTOATENFHOCTH (0aHKpOTCTBE)» (mamee — 3aKoH)
TIO3BOJISIET ONPEAEIIUTH CIEAYIOIIYI0O COBOKYITHOCTh TPO-
neayp, KOTopbsi€ MPpUMEHAOTCA UJIX MOTYT IPUMECHATLCA:

* IIpH PacCMOTPEHHH Jiefla 00 SKOHOMHYECKOW Heco-
CTOSITENBHOCTH (0aHKPOTCTBE) JOJDKHUKA - IOPHIMIECKO-
IO JIMIA: 3alUTHBINA NePHOJ; KOHKYPCHOE MPOU3BOJICTBO;
MHPOBOE COTJIAIICHUC;

* IPU PaCCMOTPEHHH JieNia 00 IKOHOMHYECKOH Heco-
CTOATENFHOCTH (OaHKPOTCTBE) MOIDKHUKA - HHIUBUIY-
AIBHOTO TIPEANIPUHUMATENS: 3aIIATHBIN TEepHo - B CIIy-
yae HEOOXOTUMOCTH 3aBEpIICHHS NOCYIeOHOTO 0310pOB-
JICHHS, €CIIM OHO HE 3aBEPIICHO 110 BO3OYKICHUS MPOM3-
BOJICTBA 10 JIeNTy 00 SKOHOMUYECKOW HECOCTOSATELHOCTH
(OaHKPOTCTBE); KOHKYPCHOE MPOU3BOJCTBO; MHPOBOE
COTIJIallIeHHE.

3alUTHBINA MEPUOJ — MPOLEAYPa SIKOHOMHUYECKON He-
COCTOSITENBHOCTH (OaHKPOTCTBA), IPUMEHSIeMas K JOJIXK-
HUKY C MOMCHTA NPUHATHA S9KOHOMHWYCCKUM CYIOM 3asB-
JIeHUs 00 YKOHOMHYECKOH HECOCTOATENIEHOCTH (0aHKPOT-
CTBE) B IEJSIX 3aBEPIICHHS TOCYACOHOTO O3IOPOBICHHS,
a Tak)Ke MPOBEPKH HAIHYHS OCHOBAHUH UL OTKPHITHS
KOHKYPCHOTO ITPOU3BOJICTBA M OOECIICYCHUS COXPAHHO-
CTH UMYyIIecTBa JOJDKHUKA (a03. 25 cr.1 3akoHa).

KoHkypcHOE MPON3BOACTBO - MPOLEAypa IKOHOMUYE-
CKO# HEeCOCTOSTeNbHOCTH (0AHKPOTCTBA), OCYIICCTBIIsC-
Masd B HEIAX MAKCUMaJIbHO BO3MOYKHOI'O YAOBJICTBOPCHUA
TpeOOBaHHI KPEITUTOPOB B COOTBETCTBUU C YCTAHOBJICHHOM
OYCPECAHOCTHIO, 3alllUTbl TIpaB W 3aKOHHBIX HWHTEPECOB
JOJDKHHKA, a TAKXKE KPCAUTOPOB U MHBIX JIUIL B TPOUCAY-
pe caHaIH, a P HEBO3MOKHOCTH MPOBEICHHS CaHAINH
WA OTCYTCTBHU OCHOBaHHM IS €€ TIPOBEJICHAUS — B TIPO-
[eaype JTMKBHIAIIMOHHOTO IIPOX3BOJICTBA IOJDKHUKA (203.
27 cr.1 3akoHa).

B wyactHOCTH, Temeph KOHKYPCHOE IIPOHM3BOICTBO
BKITIOYAeT 3 CIEAYIOIINE MPOIEAYpPH: 3aBEpIICHHE TO-
TOTOBKH JeNia K CyZieOHOMY pa30upaTeIbCTBY, CAaHAIMIO U
JIMKBUJIAIIMOHHOE TIpou3BoACTBO (cT.13 3akona). Kon-
KypCHOE MPOM3BOACTBO BKJIOYAET TAKHE MPOLEAYPHI, KAK
3aBepIIeHre TOJTOTOBKH Jiella K cyneOHOMy pa30upa-
TCIIBCTBY, CaHAIIMA,; TUKBUJIAITUOHHOC ITPONU3BOJICTBO.

Ienn ananu3a (UHAHCOBOTO COCTOSIHUSI M ILIATEXKE-
CHOCOOHOCTH JIOJDKHUKA B MIPOIIEAYPE KOHKYPCHOTO HPO-
M3BOJICTBA MHBIC, Y€M B paHee JeHCTBOBABIIEM 3aKOHE:

* OIpeAeeHNe BO3MOXHOCTH WJIM HEBO3MOXHOCTH
BOCCTAHOBJICHHS TUIATSIKECTIOCOOHOCTH JODKHIKA,
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* ONpEIENCHHE MEp IO BOCCTAHOBICHHUIO IIIATEXeE-
CIOCOOHOCTH JOJKHUKA, €CITH UMEETCSI BO3MOXKHOCTD €€
BOCCTAHOBIICHUST,;

* MIOJTOTOBKA IUIaHA CAHAIMM JOJDKHWKA UM IUTaHa
JVKBHUIALUH JTOJDKHHUKA - FOPUANIECKOTO JHIA JIMOO IIa-
Ha TPEKPAIICHUS NESATSILHOCTU NOIDKHHUKA - WHAWBHUIY-
anpHOro npeanpuHuMartens (cT.43 3akoHa).

JIMKBHIALIMOHHOE TPOW3BOJCTBO — MpOLEAypa KOH-
KypCHOTO TPOU3BOJICTBA, INpHUMEHsEMas K JOJDKHHKY,
NPU3HAHHOMY OaHKPOTOM, B LENSX JIMKBHJALUHU JIOJIXK-
HHKa - FOPUIMYECKOTO JIMIA WIA NPEKpaIleHHs AesATeIb-
HOCTH JIOJDKHUKA - HHAWBUYaIbHOTO TpEIIPUHAMATEIS,
MPOJIa’KM MMYILNECTBA JOJDKHUKA M YIOBIETBOPCHHUS Tpe-
0OBaHMII KPEIUTOPOB B COOTBETCTBHH C yCTAHOBICHHOU
ouepenHocThio (a63. 31 cr.l 3akona). Kak u unbIe Bpe-
MCHHBIC MPOLEAYPHI, JUKBUIAIMOHHOE MPOU3BOJICTBO
orpaHudeHo cpokaMu. CpOK JHKBHUAAIIMOHHOTO IPOU3-
BOJICTBA HE MOJET INPEBBIIIATH OJHOTO rofa. DKOHOMH-
YEeCKMH CyJ| BIpaBe NPOUIUTH CPOK JIMKBUAAIIMOHHOTO
MPOU3BOICTBA Ha 6 MecsieB u bosee (4.3-4 ¢1.140 3akoHa).

MupoBoe cornamieHue B IPOU3BOJCTBE HO ey 00
SKOHOMHYECKOW HECOCTOSTEIBHOCTH (OaHKPOTCTBE) —
MpoLeaypa 3KOHOMUYECKOW HECOCTOSATENbHOCTH (0OaH-
KPOTCTBa) B BHJE COTJIAILICHUS MEXIY NODKHHKOM, KOH-
KypCHBIMU KPEANTOPaMH, a TaKXKe TPETbUMH JHLAMH 00
yIjIaTe J0JTroB, B KOTOPOM IIPEIyCMaTPUBAIOTCSI 0CBOOO-
JKIICHWE JOJDKHUKA OT JOJTOB, WIM yMEHBIICHHE CyMM
JIOJTOB, WJIM paccpoyka (OTCPOUYKAa) WX YIJIATHI, a TaKKe
CPOK YIUIaTHl ZIOJITOB U TOMY IOJ0OHOE, NIPUMEHIEMOTO
Ha JI000H CTajuy KOHKYPCHOTO IPOM3BOJCTBA B IIEJSAX
NpeKparieH s IPOU3BOJICTBA I10 JIeJTy 00 SKOHOMUYECKOH
HECOCTOSATENIBHOCTH (OaHKPOTCTBE) U YTBEP’KAAeMOI0O
9KOHOMHYECKHM CY/IOM, pPacCMaTpHBaIOIIUM [eJ0 00
SKOHOMHUYECKOH HECOCTOSTeNbHOCTH (OaHKPOTCTBE)
(manee — mupoBoe cornameHue) (a63. 33 cr.l 3akoHa).
MmupoBoe coryameHne — CaMOCTOATENbHAs IPOIEaypa
HSKOHOMHYECKOH HECOCTOSITEIbHOCTH (0aHKPOTCTBA), a HE
KOHKYPCHOTO IIPOM3BOJICTBA.

MmupoBoe cornameHne paccMaTpuBaeTcsi B 3aKOHE B
Ka4yecTBE OJHOW W3 NPHOPUTETHHIX NPOLENYp HapsLy C
caHaieii. MUpoBOe COTJallleHue SIBJISIeTCS, B ITIEPBYIO
ouepelib, He CPEJCTBOM PELICHHUS IIPAaBOBOIO KOH(IIMKTA,
a Oojee CIOKHBIM MHCTpyMEHTOM. IIpuMeHss WHCTHUTYT
MHPOBOTO COIJIALICHHs B JieJlaX SKOHOMHYECKOW Heco-
CTOsTENbHOCTH (OAHKPOTCTBE), BBITOJAY MOJYYalOT HeE
TOJIBKO JOJDKHUK M KPEIUTOPBL, HO M OOILIECTBO, IoCy-
JIapcTBO, T.K. JAHHOE COTJIAIICHHE HAIIPaBJIEHO Ha COXpa-
HEHHUEe JJOJDKHHKA KaK X03sHCTBYIOLIEro CyObeKTa.

Cananust — mpoleaypa KOHKYpPCHOTO IPOW3BOJICTBA,
npuMeHseMast B IeNiaX oOecreueHns CTaOWIBHOW U 3(-
(EKTUBHON XO3SHCTBCHHOW (PKOHOMHYECKON) AESTEINb-
HOCTH, BOCCTAHOBJICHUSI IJIATEKECTTIOCOOHOCTH TOJDKHUKA
(ab3. 42 ct.1 3akona). CaHaius MO-TIPEKHEMY OCTaeTCA
NpoLeypOl KOHKYPCHOTO HpOM3BOJCTBa. bosee Ttoro,
3aKkoH HaleJIeH, PEeX/Ie BCEro, Ha CaHAIMI0 IO0JKHUKA U
TOJIBKO IIpU €€ HEBO3MOXXHOCTH — Ha JIMKBHUAAITUOHHOC
MPOU3BOACTBO. JIF000# XO3SHUCTBYIOMNN CYOBEKT, MOXKET
OCYIIECTBIISITh CBOIO JIESITEIbHOCTh M Pa3BUBATHCS B Oec-
KPHU3UCHOM TIPOCTPAHCTBE JIMIIb NPU YCIOBHU Oe30mIH-
604HOTO BBISIBIICHHS NIPOOJIEM (PUHAHCOBOTO COCTOSTHHS U
pa3pabOTKK MEPOTIPHUATHIA JUI UX YCTPAHCHHUSI.




TakuM 00pa3oM, B KaueCcTBE OCHOBHBIX MPUYNH OaH-
KPOTCTBa MOJKHO BBIIENUTH: HU3KYI0 3(ddekTnBHOCTH
MEXaHU3MOB aJaNTalfi CYOBEKTOB IPeNNPHHUMATETh-
CKOM JEATENEHOCTH K MU3MEHSIOIUMCS yCIOBUSM BHEIII-
HEll U BHYTPEHHEH Cpenbl, CUCTEMY U METOABI yIpaBiie-
HUS (DUHAHCOBO-XO3AHCTBCHHOW NEATEIFHOCTBIO W He-
CIIOCOOHOCTh NPUHHUMATH TIPABUIIbHBIE PELICHUS.

CylecTBOBaHHE MHCTHTYTa HSKOHOMHUYECKOH Heco-
CTOSITENBHOCTH (OaHKPOTCTBA) CTUMYJIHMPYET XO3SHCT-
BYIOIIMX CYOBEKTOB K JOOPOCOBECTHBIM JICHCTBHSIM.
Bo3moxHOCTh TIOTEpH OHM3HEca 3acTaBisieT J00ro yya-
CTHUKA PHIHOYHON SKOHOMHUKHM BECTH CBOHM Jiesia JoOpo-
COBECTHO M 3P (PEKTHUBHO.
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TIIPABOBAS IIPUPOJIA YCHIHOBJIEHUS JTETEN
NHOCTPAHHBIMMU I'PA’KIAHAMMU
N JIMOAMMU BE3 I'PA’XKIAHCTBA

Kypuno JI.B. (BHII)

VYCBIHOBICHHE KAK FOPUIUYECKUHI aKT IPECTaBIIIET
co0oll pelmieHrne Cyna, BRIHECEHHOE IO TMPOChOe JIHIA,
JKENAIOIIero MPUHATh peOeHKa B CBOIO CEMBIO, ¢ COOIO-
JIEHUEM 3aKOHOJATEJIbHO 3aKPEIUICHHBIX YCJIOBUH U IO-
psaKa BBIHECEHHUS TaKOro pelieHus. B Hamem ciydae B
KayeCTBE TAKOI'0O JIMIA BBICTYIIAET HHOCTPAHHBIN rpak]a-
HUH WIH JUI0 0e3 rpaxknaHcTBa. JJaHHBIN IOpuIndecKuit
aKT TMOPOXKIAeT ONpe/esieHHbIe MPAaBOBBIE MOCIEACTBHS,
CO3/1a€T IOPUANUECKOE COCTOSHUE M HAMpaBJICH Ha Pery-
JUPOBAaHUE OTHOUICHWH MEXJy YCHIHOBUTEJIEM M YChI-
HOBJICHHBIM.

CrnenyeT OTMETUTh, YTO B KaXKJOM KOHKPETHOM (ak-
TUYECKOM COCTaBe, MOPOKIAIONIEM MPaBOOTHOIICHHUS IO
YCHIHOBJICHHIO, HUMEIOTCS 00s3aTebHBIC FOPUAHICCKIC
(hakTHI, SBIAIOIIMECS NEHCTBHAMH, 0€3 KOTOPBIX HE MO-
JKET BO3HHUKHYTH IMPABOOTHOLIEHHE NAHHOTO BHJA. DTO
BOJIEU3BSIBIICHUE WHOCTPAHHOI'O Tpa)KAaHWHA WIM JULa
0e3 TpakJaHCTBA HA YCHIHOBJICHUE U aKT KOMIIETEHTHOTO
rOCy/IapCTBEHHOT'O OpraHa, Mo JCUCTBYIOMIEMY Oenopyc-
CKOMY 3aKOHOJIaTENIbCTBY — pelleHre cyaa. B pesynbraTe
YCBIHOBJICHHSI BO3HUKAIOT CEMEHHBIE OTHOLIECHUS MEXIY
OTIpe/IeIEHHBIMU CYOBEKTaMU TIPaBa.

N.A. 3uMuHa moiaraeT, 9YTo «rocyaapcTBO MOCPEACT-
BOM CYJ€OHBIX OPTraHOB BJIACTH HEMOCPEJCTBEHHO BBIpa-
JKaeT CBOKO BOJIFO M YYACTBYET B (POPMHUPOBAHHH CAMOTO
aKTa yChIHOBJIEHUA. be3 npsmMo BeIpa)KeHHOH €ro BOJIM Ha
YCBIHOBJIEHHE COOTBETCTBYIOIIUE ITOMY aKTy OTHOILIECHUS
BO3HHMKHYTh He MoryT. Ha »TOM OCHOBaHHH MOKHO
3aKJIIOYUTh, YTO PELICHHE CyJla BXOJUT B COAEpKaHHE
aKTa YCHIHOBJICHUSI B KAUECTBE €0 HEOThEMJIEMON YaCTH,
a He MPOCTO ACUCTBHS, KOTOPHIM PETYIHPYETCS YCHIHOB-
nenue» [1, c. 69-73].

Pemenue cyna o0 yCTaHOBIEHHHM YCBHIHOBJICHHUS Kak
FOPUINIECKUH (DaKT SBISETCS MEPBOHAYAILHBIM OCHOBAaHAEM
BO3HUKHOBEHHSI TIPaB ¥ 00SI3aHHOCTEN MEXY YCHIHOBUTEIIEM

1 YCHIHOBJICHHBIM, U B TO XK€ BPEMsI SIBJISICTCS IIPABOIIPE-
KpamaomuM (aKToM, IOCKOIBKY BIIEYET MNpPEKPAIICHUE
paHee CyIIECTBOBABIINX CEMEHHO-POACTBEHHBIX NPABOOT-
HOIICHUH peOeHKa C ero OMOJOTHYECKIMH POIUTEISIMH H
UX POJICTBEHHUKAMH.

JILM. IluenuHueBa paccMaTpUBAET YCHIHOBJICHUE Kak
«IOPUANYECKUH aKT, B pe3ylbTaTe KOTOPOTO MEXIY YCHI-
HOBUTENSIMU (YCBIHOBHUTEIEM) U €r0 POJCTBEHHHKAMH, C
OJTHOM CTOPOHBI, U YCBIHOBJIEHHBIM PEOCHKOM — C JIpYroH,
BO3HMKAIOT TaKWe K€ TpaBa M 00N3aHHOCTH, KaK MEXIY
pOIUTENSIMU U AETHbMH, a TaKXKe€ UX POJCTBEHHHKAMHU IO
MIPOUCXOKACHUION [2].

[NomoOHOe ompeneneHne yCHIHOBICHUS AaeTcs u Oe-
snopycckuM yueHbiM B.M. TleHKpaTOM: «yCBIHOBIEHUE —
9TO IOPUAMYECKHUHA aKT, OCHOBAHHBIN Ha Cy#eOHOM pere-
HUH, B Pe3yIbTaTe KOTOPOTO YCHIHOBJICHHBIE U MX IIOTOM-
CTBO TI0 OTHOIIEHHIO K YCHIHOBHTEIISIM M MX POJCTBEHHH-
KaM, a YCBIHOBHTENH U UX POICTBCHHUKH 110 OTHOLICHUIO
K YCBIHOBJICHHBIM M HX IMOTOMCTBY BO BCEX JIUYHBIX U
HMMYILIECTBEHHBIX MpaBax MU O0sS3aHHOCTSX NPHPABHUBA-
IOTCS K POJICTBEHHUKAM I10 MIPOUCXOXKIeHHIo» [3, c. 113].

WHble ydeHble NPUACP)KUBAIOTCS MO3UIMHU, YTO YCBHI-
HOBJICHHE TIOPOXJIaeT OTHOILIECHUS, KOTOPBIE JIUIIb CXOIHBI
C POICTBCHHBIMH, HO HHKAaK HE NMPUPAaBHHUBAIOTCSA K HHUM.
CyTh yKa3aHHOW TOYKH 3PEHHS B TOM, YTO B OCHOBE PO-
JUTEIILCKOTO TPABOOTHOIICHHS JIEKHUT IPOUCXOXKICHHE
OJTHOTO JIMIIa OT APYTrOro, KOTOPOE OHM OIPENAEIAIOT KaK
POZCTBO.

I'.®. IllepmeneBuy yka3blBajl, YTO «IOJ YCBHIHOBIE-
HUEM MOHUMAETCs NMPU3HAHUE 32 MOCTOPOHHUMH JIUIIAMU
OPUNYECKOT0 TIOJIOKEHUS 3aKOHHBIX JeTel» [4, c. 44].

Takxum 06pa3oM, yCHIHOBJIEHHE — 3TO TaKO€ IOpHIUYE-
CKO€ JIeficTBHE, C KOTOPBIM CBSI3bIBAETCSI BOSHUKHOBEHHUE,
HU3MEHEHHE U NpEKpallleHue NpaBooTHolIeHUM. [IpaBa u
00S53aHHOCTH YCBIHOBUTEJSI U YCHIHOBJIEHHOTO BO3HHKa-
0T CO JIHS BCTYIUICHHUS B CHIIy pEIICHHs cyga o0 ycTa-
HOBIICHHH ychIHOBICHHS (4. 5 cT. 122 Komekca Pecny®6-
muku benmapych o 6pake u cembe (ganee — KobC)).

OnHaKo YeTKOro OTBETa Ha BONPOC, KAKHE MMEHHO
9T NIPaBOOTHOIIECHHS — POINTENIBLCKUE MM TOJI0OHBIE UM —
HET HHU B HBIHE JCHCTBYIOIEM OEJIOpYyCcCKOM, HH B 3apy-
0EKHOM CeMEeHHOM 3aKOHO/IATEeNIbCTBE.

ITomaraem, 4TO YCHIHOBIIEHHE TIOPOMKAAET OCOOBINA BH]T
MPaBOOTHOIIEHUH, KOTOPBIE HENb3s OTHECTH HHU K POIH-
TEJILCKUM, HH K HOJO0OHBIM poautenbckuM. Ha ocHoBa-
HUM TIPOBEACHHOTO aHAJIN3a NpeajiaraeM CIeayrolee
OIIpeZIeIeHNE TIOHSATHS YCHIHOBJICHHSA. YCHIHOBICHHE —
9TO IOPUIMYECKUI aKT, OCHOBaHHBIH Ha BOJICU3bSIBICHUN
YCBIHOBHTEISI U PEIICHNH CyJa, B CHIIy KOTOPOTO MEXIY
YCBIHOBHTEJIEM, YCHIHOBIICHHBIM U APYTUMH YKa3aHHBIMHU
B 3aKOHE JINI[AMH BO3HUKAIOT CEMEHHbIE IIPaBOOTHONICHHSL.

E1me oxHUM 10BOIOM B TIOATBEPIKICHUE MTO3UINH, YTO
IIPABOOTHOIICHNS MEX]y YCHBIHOBHTEIIEM M YCBHIHOBIICH-
HBIM HE SBJISIFOTCS POIMTENBCKHMH WM MOJOOHBIMH pO-
JTUTEIBCKHUM, BRICTYIIAeT BOTIPOC HAaceIoBaHUA. PeOeHOK,
B OTHOIICHHH KOTOPOTO POJUTEIH JHIICHBI POIUTETh-
CKUX TIpaB, COXpaHSAET UMYIIECTBEHHBIE TpaBa, OCHOBAH-
HBIE Ha (haKTe POACTBA C POAWUTEISIMU U APYTUMH POJICT-
BEHHHKAaMH, B TOM YHCIIE Ha MOJy4eHHEe HacleacTsa. Yto
7K€ KacaeTcsi OTMEHBI YCBIHOBIICHHS], TO B IaHHOM Cy4ae
B3aUMHBIE TIpaBa U 005S3aHHOCTH YCHIHOBJICHHOTO peOeH-
Ka U YCBIHOBUTENEH U POACTBEHHHKOB YCBIHOBHUTEIEH
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HpeKpaaTes. ENUHCTBEHHOE, HAa YTO MOXKET IPETEHIO-
BaThb PEOEHOK ITOCIE OTMEHBI YCBIHOBIICHUS, 3TO JICHEXK-
HOE cojiepxKaHue (ATUMEHTHI) OT OBIBIIUX YCBIHOBUTEIICH.

Cornacho ct. 84 KobC poaurenu MoryT OBITH BOCCTa-
HOBJICHBI B POJIUTEIBCKHX TIPaBax, €CIIM OHU M3MEHIIIN CBOE
MoBeIeHUE, 00pa3 JKU3HHU, YeTO HeNb3s CKa3aTh 00 OoTMe-
HE YCBIHOBJICHHS, IIOCKOJIBKY 3TO IPOLiEcC HEOOPaTUMBIH.
CrenyeT OTMETHTh, YTO POJUTEINH, JINIICHHBIE POIUTENb-
CKHUX IIPaB 10 OTHOLICHUIO K KOHKPETHOMY peOEHKY, IpH
POXICHUH HOBOTO peOeHKa CHOBAa HAAEISIOTCS BCEM
KOMIUIEKCOM MpaB U OO0S3aHHOCTEH IO OTHOLICHUIO K
HOBOPOXJICHHOMY, a IIPH OTMEHE YCHIHOBIICHHS B CIIydae
37I0yNOTPEOICHUS YCHIHOBUTEISAMH POIUTEIBCKUMH TIpa-
BaMU, OHH OOJIbIIIE HE BIPABE YCHIHOBILTH PeOCHKA, €CIn
MIPEABIAYIIee YCHIHOBICHHE OTMEHEHO CYIOM IO MX BHHE
(m. 6 9. 1 ct. 125 KoBbC). Mur comumapusr ¢ O.}0. Koco-
BOM, 4TO OIHHUM W3 KPHUTEPHEB, MO3BOJISIONINX OTTPaHU-
YUTh YCBIHOBJIEHHE OT POJHUTENBCKUX IIPABOOTHOLICHUMH,
SIBJISIFOTCSI YCTAHOBIICHHBIE 3aKOHOM OCOOBIE IMPOLEAYPHI
odopmIIeHHsT TIPAaBOBOIO CTaTyca COOTBETCTBEHHO JUIsi
YCBIHOBUTENIEH U POJUTENIEH, a TaKXKe OCHOBAaHUS IIpe-
KpaleHud pOAUTECIBCKUX HpaBOOTHOIHeHI/Iﬁ U YCBIHOB-
nenus [5, c. 33].
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SJIEKTPOHHOE ITPABOCY/JNE
KAK BO3MOXHOCTb OIITUMHU3ALINU
JAEATEJBHOCTHU CYJOB

Jlaepoe H.B. (BUII)

JluHaMu4HOE pa3BUTHE LU(PPOBBIX BO3MOXKXHOCTEH
MIPaBOCYAMS OTKPHIBA€T €ro y4acTHHKaM HEMasble BO3-
MOYXHOCTH MPUMEHEHUS TEXHUYECKUX CPEJICTB B MPOILIeC-
ce MPOBEJCHUS CYICOHON NeATENEHOCTH.

B cBoto ouepenb OCHOBHOM MPOrpamMMoOM, mpUMeHsie-
MO B KadecTBE CEpBHCA 3JIEKTPOHHOTO MPAaBOCYAMS B
CIIA, sBnsercs cuctema PACER (Public Access to
Electronic Records). Cucrema PACER mnpemnaraer ceonm
MOJTB30BATENSIM CIEAYIOMNN OCHOBHON (pyHKITMOHAI: 24-
4acoOBOW JTOCTYII K JIEKTPOHHBIM JTIOKyMeHTaM uepe3 WH-
TEPHET; BO3MOXKHOCTh CKAuWBaTh M pacleyaThIBaTh JIO-
KyMeHTHI npsimo u3 cyaa. PACER npenocraBisieT BCIUIbI-
BalOIlee MEHIO, Yepe3 KOTOPHIA ITOJIb30BATEh MOTydaeT
CIIEYIONTYI0 HHPOPMAIIHIO O JIeNie, BKIIOYAIOIIYIO B ceOst:
CIFICOK BCEX CTOPOH M WHBIX JIUI, YYaCTBYIOIINX B JeJie
(BITIOUAsS Cy/ieid, FOPUCTOB, MTOBEPEHHBIX); JAHHBIC O JIETE;
XPOHOJIOTHIO COOBITHH TIO JeNTy; PeecTp MCKOB (KypHAI
peTuCTpalii  MOCTYNUBIINX TpeOoBaHWi); cyneOHbIe
aKThl AlCJUIIMOHHBIX CYNIOB; PEIICHUS M CBEICHUS O
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cratryce nena; (Gopmbl HOKYMEHTOB, NOJAHHBIX IO OT-
JIETTbHBIM JETIaM.

Cuctema «PACER» comepuT moapoOHOe onmcaHue
CYIIIHOCTH CIIOpa B 3JEKTPOHHOH (hopMe, JOChEe M JIOKY-
MEHT N0 Jely B 3/leKTpoHHOM Buze. llomywdaemas us3
PACER wunpopManms MOXeT OBITh IPOCMOTPEHA, CKOTIH-
poBaHa, pacredyaraHa JHOO 3arpyKeHa Ha KOMIBIOTEp
nosib3oBarens. Kak mpaBuiio, cyzbl JIenaroT BO3MOXXKHBIM
KOIUPOBaHUE M300pakeHUsI TOKyMeHTa. B ciyuae, ecnu
nokymeHT He noctryneH uepe3 PACER xineHT moxer
CBSI3aTHCSl C COOTBETCTBYIOLIMM CYIIOM JUIs 3ampoca Ko-
UM HE0OXOIUMOT0 JOKyMeHTa [1].

B mapte 2010 r. Cynebnas Kondepenuus omobpmia
pelIeHne caenarh JOCTYHMHBIMU LU(POBBIE 3BYKO3AINCH
Ha PACER mocne Toro, Kak ABYXJIETHHH SKCHEPHUMEH-
TANBHBIA MPOEKT ITOKA3aJI CYIIECTBEHHBIA OOIIECTBEHHBIH
HWHTEpeC K MOIYUICHHUIO 3THX (haitmos [2].

Bo Bcex cymax CIIIA wmcmonms3yercss CcHcTeMa
«YTpaBieHHe IEOM/3JIEKTpOHHOEe jaochke nenay» (Case
management/electronic case files (CM/ECF) mns anek-
TPOHHOU MOJauu JOKYMEHTOB).

CM/ECF ocHOBHas 3JeKTpOHHas miardopma, ¢ Mo-
MOIIBI0 KOTOPO# (efiepaibHbe CYIbl B3aUMOICHCTBYIOT
C OOINECTBCHHOCTHIO M YINPABISIIOT CBOMMH JIeNlaMH U
JIOKyMEHTaMH. JTa TpOCTas B HCIIOIb30BaHWU CHCTEMa
MO3BOJISIET aJBOKATaM IOJaBaTh JOKYMEHTHI HEMOCpEn-
CTBEHHO B cyx depe3 VIHTepHEeT U AaeT BO3MOXKHOCTH CY-
JlaM XpaHWTh W YNpPaBIATh CBOMMH (aiimamu, a Takxke
MUMETh K HUM IIOCTOSTHHBIH OTKPBITHII JJOCTYII.

Cuctema mmpocrta B HCHOJIB30BaHUH — IIPOrpaMMa 1oji-
TOTOBUT JOKYMCHT C HMCIIOJIb30BaAHUEM 0OBIYHOT'O TEKCTO-
BOTO pelakTopa, a 3aTeM COXPaHMUT JokyMeHT kak PDF
¢aiin. Ilocne peructpanuu Ha BeO-caiiTe cyna BhIIACTCS
napoJjib, CUCTEMa XpaHCHUA, B KOTOPYIO BXOOUT 6a3oBas
I/IHq)OpMaIII/IH, OTHOCAIIIUECA K ACTY, a TaAKKE OTKPLIBACT
CEepBHC I10/1a41 JIEKTPOHHOTO JOKyMeHTa B cyx. [lomaua
JIOKyMEHTOB 4epe3 VIHTepHET ¢  HCIIOJIb30BAaHUEM
CM/ECF B GOJBUIMHCTBE CITy4aeB SIBISETCS OECILIATHOM.
YBenomiieHHE O IPOBEPKE CyJIOM IOJTYYEHHs 3asBKHM Ha
PETHCTPAIMIO TeHEPUPYEeTCs aBTOMAaTHUECKH W HAIIPABIIS-
€TCsl CTOPOHAM TI0 JIeITy TI0 3JIEKTPOHHOH TouTe.

Komuu cyneOHbIX pelieHni, aBTopckue paboThl J10c-
TYNHBI ITOJIB30BAaTEsIM Ha Oe3Bo3Me3HON ocHoBe. bec-
IUTaTHBIE pemieHus cyneit noctynHsl yepe3 PACER u B
Tunorpadun mnpasutensctBa PemepansHoit  Lndposoii
cuctembl (FDsys), koTopasi mpeacTaBiseT U3 cedsi CaulrT,
JIAfoIMi CBOOOJHBIN NOCTYN K IyONMKanusM W3 BCEX
Tpex BeTBeH (enepasbHOro INpaBHUTENbCTBA uepe3 HH-
tepHeT. JocTym kK cymeOHBIM perreHusM depe3 FDsys
MO3BOJISIET CYAE€OHBIM OpraHaMm CAelaTh CBOIO pPadoTy
Gostee IPO3paYHON U AOCTYNHOHN AJIst 0003peHHs 00IIecT-
BEHHOCTH. APXMB PEIICHUH UMEeT yI0OHYI0 Ipaaaluo, a
TAaKXKE TIMO3BOJIACT OCYHICCTBIIATH TEKCTOBBIA TOHCK II0
pemenmsM [3].

B cyne6Hnoti cucteme Pecriyonuku benapych mpoomka-
eTCsl LieJIeHalpaBlIeHHasi paboTa 1Mo BHEAPEHUIO COBPEMEH-
HBIX MH()OPMALMOHHBIX TexHoyornit. Ee HanpaBneHns MOX-
HO YCIIOBHO Pa3JIeIUTh Ha TPH TPYIIIBL: TEXHHYECKOe o0ecre-
YEHHE COBPEMEHHBIM 000pYJOBaHMEM; HH(OPMAIMOHHO-
cripaBovHOE obecriedeHue; pa3paboTKa, BHEPEHNE 1 obecre-
YEHHE COIPOBOXKICHUS CHELMAIN3UPOBAHHBIX IPOTPaMM-
HBIX KOMIUIEKCOB I10 CyIONPOU3BOACTBY [4, c. 31].




C amrycra 2017 roma Havanma (QyHKIMOHUPOBATH
CHCTEMa IEKTPOHHBIX cepBUCOB «E-court DmexTpoHHOE
CYAOTIPOU3BOJCTBO IO 3KOHOMHYECKHM Jeiam». OTO
cepBuchl «baHK IaHHBIX CyAEOHBIX ITOCTaHOBICHUII,
«Kaproreka obpamenuii», «Kaproteka mem» u «Pacmu-
CaHHUE CyJCcOHbIX 3aCEAaHUI».

OnekTpoHHBIN cepBUC «baHK MaHHBIX CYAEOHBIX MO-
CTaHOBJIGHUH» pa3paboTaH JAJsl ONEpaTHBHOTO H3Bellle-
HUSL CTOPOH O HPUHATBIX AIKOHOMHYECKMMHU CYAaMHU
obmacteit m ropoga MuHCKa, a TakkKe IKOHOMHYCCKON
koterue  BepxoBrnoro Cyna pemenusx. Cepsuc
MPEJOCTABIIACT MOJIb30BATENISIM BO3MOXKHOCTh IIPOCMOTpa
PE30TIOTUBHBIX YacTed CyAEeOHBIX IOCTAHOBICHHUI I10
9KOHOMUYECKHUM JAEIaM.

CepBuc  «KanbKynsiTOp TOCHOIIIMHBI»  TTO3BOJISET
TIOJTb30BATEIIO, 33/1aB AaHHBIEC HCKA, OCYIIECTBUTH PAacUeT
CYMMBI TOCTIOIIUTNHBI TP OOpAIIeHUH B CYA.

Cepeuc «Pacrimcanme cyneOHBIX 3acelaHHiD» I03BO-
JSIeT IpOCMaTpHUBaTh paclUcaHus CylIeOHBIX 3acelaHui
Bcex Kkoiuteruil BepxosHoro Cyna, o6nactHbIX (MuHCKO-
T'O TOPOJICKOTO) CYJOB, 5JKOHOMHYECKUX CYIOB 00iacTel
(ropona Muncka)

Hoctyn k pecypey siBisieTcss cBOOOIHBIM (Oecruat-
HBIM) M IIPEAOCTAaBISICTCS BCEM 3aperMCTPHUPOBAHHBIM
MOJTE30BATENISIM MHTEPHET - MOpTaja, MPOMIEIIINM aBTO-
puzanuio [5].
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BPAYHBIN JIOTOBOP
B PECITYBJIMKE BEJIAPYCb,
MPOBJIEMbI IPAKTUYECKOI'O XAPAKTEPA

Jobau A.1O. (BHII)

09 urona 1999 roxa, co Bcrynnenuem B cuity Kogekca
Pecnybimmkn benapych «O Opake 1 ceMbe» B Hallly )H3Hb
BolIea OpayHbIi J0roBop. ITO OBUIO AOCONIOTHOH HO-
BUHKOH Kak jist HotapuycoB Pecnyonukn Benapycs, Tak
W JUIA PSJOBBIX rpaxiaH. CUMTanoch, 4To 3aKIIOYEHHUE
OpadHOrO OTOBOpa — 3TO YAEN Map, TA€ MapTHEPH HE
JOBEpSIIOT Ipyr apyry. OmHaKko ceiyac 3akimoYeHHe
OpavHOTO JI0TOBOpA SBJISIETCSI A0COMIOTHON OOBIICHHOCTBIO,
NpaKkTHKa ero MpPUMEHEHHs IMPOYHO BOIUIA B HAaLy
KU3Hb.

HemHuoro ucropun: Ha Tepputopuu PecrmyOmmku be-
JIapych €Ie B JPEBHHUE BPEMEHA COXPAHAIOCh OTHOIICHHE
K Opaky Kak K JOTOBOPHOMY OTHOIIEHHIO: IPUMEPOM
MOJKHO TIPUBECTH COOJIO/IEHHE TaKWX OObIYaeB Kak CBa-
TOBCTBO, OOpydYeHHE, MJOCTIDKEHHE JIOTOBOPEHHOCTH
MEXIy pOoxuTeNsMH MoJjonsiX. [IpmBmmeit 1492 roma
YCTaHOBMJI, YTO J>XCHA INPHHOCUTH CBOE IIPHJAHHOE B
CEMBI0, COXPAaHHOCTh KOTOPOTO JOJDKCH OBLT 00CCIICUHTh
MYX, KOTOpOE TIOTOM SIBJISIETCSl HACJIENCTBOM IUIs OOLIMX
neteil. /Iyl cOXpaHHOCTH NPUIAHHOTO MYKa 0Os3bIBaIN
00ecneynTh ero IeJOCTHOCTh C MOMOIIBIO0 3aora coocT-
BEHHOT'0 UMYILECTBO, 3TO JEHCTBHE MMENIO Ha3BaHUE Be-
HOBas 3aImiCh, CBOCOOpaszHBIN TPooOpa3 OpadyHOTO TOTOBOpA
[1, c.3]. CratyTsl Benmukoro xHskecTBa JINTOBCKOTO YKe C
1529 roga DOBONBHO MAETANFHO PETYIHPOBAIH OpadHO-
ceMeliHble OTHOUIEHHs. Takue JOTrOBOPEHHOCTU HUMEIHU
MIICBMEHHYI0 ()OPMY ¥ BHOCHIINCH B Cy/I€OHBIC KHHTH.

Ha ceromusmaunii nens Komekc o Opake u ceMbe co-
JICPIKUT JIBE CTAThH, TOCBSIIEHHbIE OPaYyHOMY JJOTOBOPY —
cT. 13 u cr. 13-1. 3aKOHOAATENBECTBO HE COMEPIKUT MOHSITHUS
onpeieNneHuss OpavyHOro JOroBOpa, MO3TOMY €ro CMeJo
MOXXHO OTHECTH K OJHOMY W3 BHJOB T'paXXIaHCKO-
MIPaBOBBIX C/EJIOK C HEKOTOPHIMU OCOOECHHOCTSIMH:

1. CtopoHsI [OTOBOpa — 3TO JIMOO CYNPYTH, JINOO JTH-
11a, BCTyMAIOIUe B Opax.

2. TlpenmeroM yKa3aHHOTO IOTOBOPa MOXET OBITh
HMMYIIECTBO, KOTOPOE HAXKUTO B Opaxe.

3. BpauHblil 1OrOBOp MMEET CTPOTO OrOBOPEHHYIO 3a-
KOHOM (pOpMy — HHCBMEHHYIO C 00s3aTelIbHBIM HOTapH-
AJIbHBIM YIOCTOBEPCHUEM.

4. BpauHbIi JOTOBOP MOXKET COAEP)KATh KaK YCIOBHUS
06 UMYIIECTBCHHBIX IIpaBax, TaK W TaKHWE BOIIPOCHI KaK
ATMMEHTHBIE 00513aTEIbCTBA CYNPYIOB, BOIPOCH MaTepH-
AIBHBIX 0053aTENBCTB MO OTHOMICHUIO JPYT K APYTy B
cllydae pas3Bojia, MOPSJOK HECEHHs CEMEHHBIX pacxooB,
TIOPSIIOK  pa3zieNia JO0XOJO0B KaXIOro W3 CYIpPYyros, U
UHBIE.

AHanu3upyst OIBIT HOTAPHYCOB MOXKHO ITOJBECTH
UTOT, YTO Yallle BCEro B OpayuHbBIX JI0T0BOpPaxX OTPasKAOTCs
TaKHe BOIPOCHI Kak:

1. Tlopsimox pasgena MMYIIECTBa, SIBISIOIIETOCS 00-
Iieif COBMECTHOM COOCTBEHHOCTHIO

2. TlpaBa 1 00SI3aHHOCTH CYIPYTOB 0 B3aUMHOMY CO-
JICPIKAHHUIO, B TOM YHCJIE TIOCIIE PACTOPIKEHUsI Opaka

3. M3MeHeHHe YCTAaHOBJIIEHHOTO 3aKOHOJATEIbCTBOM
PecniyOnmku Benapych pesxuma o0lieil coBMecTHOI co0-
CTBEHHOCTH MyTEM YCTaHOBJICHHS JI0JIEBOM COOCTBEHHOCTH,
7100 COOCTBEHHOCTH Ka)KAOTO U3 CYNPYTrOB

4. YcnoBusi OTHOCHUTEIHHO HEBO3MOXKHOCTH TPH3HA-
HUSI JIMYHOTO HMMYIIECTBA COBMECTHOW COOCTBEHHOCTH
JlaXke B TOM ClIydae, €M B IlepHo]| Opaka 3a cueT od1iero
nUMyIecTBa Oy IyT MPOU3BENICHbI BIOXKEHHS, 3HAYUTEILHO
YBEJIMYHUBAIOIINE CTOUMOCTh 3TOTO HMYIIECTBA.

5. HexkoTopbie BOIPOCHI, KacarolIUecss aTUMEHTHBIX
0053aTeNBCTB TUOO BOMPOCKHI BOCTIMTAHUS JIETEH, a TaKKe
BOIIPOCHI JIOJITOBBIX 005I3aTENbCTB.

Crnemyer OTMETHUTD, YTO Oyiaromapsi KHHOWHAYCTPHH H
pasnudHbIM pasBiekaredpbHsiM CMU, B oOmecTBe cio-
KMJICS JOCTATOYHO HEBEPHBIH NMpoobpas3 OpadHOro 1oro-
BOpa OTHOCHTENIFHO CYpOBOH AeiicTBuTenbHOCTH. Cremyer
OTMETUTH CYLIECTBEHHOE pPa3JIMYUsi HPABOBBIX CHCTEM,
JeHcTByrOIUX Ha Tepputopuy, Hanpumep, CIIA u ctpan
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nocTcoBeTcTKOro npoctpancTsa. U eciu B CIIA B 6pauHom
JIOTOBOPE MOKHO ITPONMCATh TAKHE YCIOBHS KaK BOIPOCHI
BOCIIMTAHUA JETEH, MOCIECTBHA B CIydae M3MEHBI, HAIlM-
carth, K MPUMEPY, CKOJIBKO pa3 B HEAEIIO CYNpyrH OymyT
yOupartscs B JOMe, JAapUTh KEHE [BETHI, CTUPATh Oelhe U
Jlake BOIMPOCHI MHTHMMHOM KHM3HH, TO B paMKaX 3aK/IIode-
HUs OpadHoro jporoBopa B Pecny0Onuke bemapyce, Takue
IIyHKTBl B bpauHblii 1OoroBop mpomucaTh HEBO3MOXKHO.
B nepByro odepenp mOTOMy, UTO HEBO3MOXKHO obeclie-
YUTh NPUHYAUTEIBHOE UCHOJIHEHUE ITUX O0A3aHHOCTEI,
BO-BTOPBIX NIOTOMY YTO JIFOOOH JOrOBOp HE BIpaBe Orpa-
HUYMBATh YEJIOBEKa B €ro JHYHBIX HEUMYIIECTBEHHBIX
IIPaBax, HE CBA3AHHBIX C UMYIIECTBEHHBIMH.

Takxe Bech BaXKHBIM SBIIETCS BOIPOC ICHCTBUS
Bpauynoro moroBopa mo TeppuTropuUanibHOCTU. bpauHbli
JIOTOBOD, 3aKIIOYCHHBIA B PecmybOmmke bemapycs neiict-
ByeT OTHOCUTEIBHO HMMYILIECTBA, PACIOIOKEHHOTO Ha
Teppuropuu Pecrryomuku bemapycs # COOTBETCTBEHHO HE
JIeficTByeT OTHOCUTEIbHO HMYIIECTBA, HaXOMAIIErOCs B
HMHOU cTpaHe. ENMHCTBEHHBIM BapUaHTOM IOJCTPAXOBKHU
CyIpyroB B YKa3aHHOM CJIy4ac sBIISICTCSI BHECEHHE B
Bpaunblii 10roBOp, 3aKIIOYaeMbli B Halleil cTpaHe, 00s-
3aHHOCTHM 3aKIH04YUTh BpadHblii TOrOBOp OTHOCUTEIIBHO
HMYILIECTBA, HAXOAIIETOCS 32 PyOeKOM B TOH CTpaHe U
0 3aKOHOJATENbCTBY YKa3aHHON CTPAHBL.

IIpn aHanu3e CyHIECTBYIOLIETO 3aKOHOAATENbCTBA
Pecriy6mmku benapych MOXXKHO OTMETHTh HECKOJIBKO He-
JIOCTATKOB, KOTOpPBIE MOTYT CIIOCOOCTBOBATH BO3HHKHO-
BEHUIO KOJIM3MM M cIOpoB. Bo-mepBBIX, B 3aKOHOJA-
TEJILCTBE OTCYTCTBYET OIpe/ieieHre OpayHOro JI0roBopa.
Hannume toyHoro ompeneneHust OyAeT crocoOCTBOBATh
€MHOOOpa3HOMY TOJAXOAY K YKa3aHHOW  ClIeJiKe.
Bo-BTOpBIX, B 3aKOHOIATENbCTBE, PErYIHUPYIOIIEM Ipax-
JAHCKHC OTHOLICHUSA, CYHICCTBYCT MOHATHUC OTPAHUYCHUC
JIeeCIOCOOHOCTH, NPH KOTOPOM JIMIO, OTPaHUYEHHOE B
JIEECIIOCOOHOCTH, UMEET TPaBO COBEPIIATH TOJIBKO ME-
Kre OBITOBBIC CIEIKH. 3aKiIodeHHe OpavyHoOro J0roBopa
OBITOBOI CIENIKOI He Ha3oBemlb. TakuMm 00pazoMm, HE0O-
XOAMMO PacCMOTPETH BONPOC BHECEHUS B 3aKOHOJATENb-
CTBO BO3MOXXHOCTH 3aKJIIOYNTh OpadyHbIE JIOTOBOP C
cornacus nonedutens. Takxke Ui yCTpaHEHUsI BOIIPOCOB
0 BO3MOXHOCTH JIH0OO0 HEBO3MOKHOCTH BHECEHHUS HEKOTO-
pPBIX MYHKTOB B OpayHbId JOTOBOp, HEJUIIHUM Oyaer
3aKpeIvieHHe B 3aKOHOIATeIbCTBE TOYHOTO IpeaMeTa
OpadHOTO I0TOBOpPA, YTO MO3BOJUT M30eXKaTh B OyAyIieM
CHOPOB. ABTOPOM MpeIUIaraeTcsl ONpeNeeHne Ipeame-
ToM BpauHoro gorosopa caenaTb UCKIIOUUTEIBHO HMY-
LIECTBEHHBIE, A TAKXKE JIMYHbIE HEHUMYILECTBEHHBIE, HO
CBsI3aHHBIE C UMYIIECTBEHHBIMH MpaBa. Bce uHble Bonpo-
CBl MOTYT OBITH PAacCMOTPEHBI B paMKaX HHBIX, YKe
CYWIECTBYIOIINX, COTTAIICHUA M JOTOBOPOB, TAKHX Kak
Cormamenns o gersix, Cornamenuss o0 aJIMMEHTaxX, W
WHBIE, C BHECCHHEM M3MEHEHHs JECHCTBYIOIIEro 3aKOHOA-
TENBCTBA.
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OCOBEHHOCTHU INPEKPAIIIEHU A
TPYJOBOI'O JOI'OBOPA
C JMCTAHIIMOHHBIM PABOTHUKOM

Manxkeeuu A.H. (BHUII)

B cr. 3075 TpynoBoro koxekca PecryOmmku bema-
pycs (manmee — TK) [1], Bximrouennoit B manubiii Komekc
3akoHoMm ot 18 uronst 2019 r. «O6 M3MEHEHNH 3aKOHOBY»
[2], 3akpemieHsl OCOOEHHOCTH, XapaKTEpHBIE JUIA Tpe-
KpalleHUsi TPYJOBOTO JIOTOBOPa C PAOOTHUKOM, KOTOPBII
3aHMMAETCs TUCTAaHIIMOHHBIM TPYOM.

OTH 0COOEHHOCTH IpeayCMaTpUBAIOT, KaK U IpH 3a-
KIIFOUCHUH TPYAOBOTO JOTOBOpa C NUCTAaHIMOHHBIM pa-
o6otaukoM (cT. 3072 TK), BO3MOXHOCTb O3HAKOMJICHHSI
pabOTHHKa, 3aHATOTO AWCTAHIMOHHBIM TPYAOM C IpHKa-
30M HaHHMATeJs O MPEKPALICHNH ¢ HUIM TPYIOBOTO J0T0-
BOpa JIByMs CIIOCOOAaMHU: BO - MEPBBIX, ITO MyTeM OOMeHa
3JIEKTPOHHBIMH JIOKYMEHTaMH; BO - BTOPBIX, 3TO IIpH
JMYHOM IIPUCYTCTBUH PAOOTHHKA C LIENbI0 O3HAKOMIICHHS
¢ IpuKa3oM (pacnopsbkeHueM) o6 yBonbHeHHH. Kakoit u3
Ha3BaHHBIX CIOCOOOB HanboJjee MpUeMIIeM, JOJKHBI OTl-
penenuTh Mpy B3aUMOACHCTBUM JUCTaHIMOHHBIN paboT-
HHUK U HaHHUMAaTeNb [3, ¢. 396 - 397].

B ToMm ciyuae, ecnu O3HaKOMIJIGHHE C IPUKA30M, Ha
OCHOBaHHMH KOTOPOTO OyZIeT NMPOM3BOAMUTHCS IpEKpare-
HHE TPYAOBOTO JOTOBOpA C AMCTAHIMOHHBIM pabOTHH-
KOM, OCYIIECTBISIETCSI MOCPEACTBOM OOMEHA 3JEKTPOH-
HBIMH JIOKYMEHTaMH, TO HAaHHUMAaTelb B JICHb IpeKparie-
HUSI TPYIOBOTO JIOTOBOPA JOJDKEH HAlpaBUTh pabOTHHKY,
BBITIOJHAIOMIEMY JTUCTaHIMOHHYIO pPaboTy, odopMIeH-
HYIO0 HaJUIeXaluM o0pa3oM KOIMIO MpHKaza Ha Oymaxk-
HOM HOCHTeNe 3aKa3HbIM ITOYTOBBIM OTIPABICHHEM C
YBEIOMJICHHEM O €r0 BPyUYCHHH.

Tak kak [yl AUCTaHIMOHHBIX PA0OTHHUKOB HE YCTa-
HOBJICHBI MHBIC ITPAaBMJIA 1I0 UX OKOHYATEIFHOMY pacueTy
1 BPYUYECHHUIO UM TPYJIOBOH KHM)KKH, TO 3TO 03HAYAET, YTO
cornacHo yactu wmwectoict. 50 TK npu yBosibHEHUU N1aH-
HOTO pabOTHMKA TPYJOBasi KHIDKKA BBIIACTCS €My B JI€Hb
YBOJHHEHUS (B MOCICTHUNA ACHb PaOOTHI).

B coorBercTBUM ¢ yacThio mepBoil nmyHkTa 74 MHCT-
PYKIIMH O TIOPSIKE BEJCHUS TPYAOBBIX KHIDKEK, YTBEp-
JKIEHHON MOCTaHOBJIEHMEM MUHUCTEpPCTBA TPyAa U CO-
IuansHON 3amutel PecmyOnuku bemapyck ot 16 mioHs
2014 1. Ne 40 «O TpynOBBIX KHHXKKax», B ClIydae OTCYT-
cTBUs paboTHHKA Ha paboTe B JCHb YBOJBHEHUS OO0 €ro
0TKa3a OT IOJIyYeHHUs TPYJOBOH KHMKKH HaHHUMaTeJIeM B
3TOT e JCHb HAIPaBIAETCSA 3aKa3HOE IHCHEMO C YBEIOM-
JICHUEM O BPYYEHHH O HEOOXOANMOCTH SBUTHCS 3a TOJIY-
YEeHUEM TPYAOBOH KHIXKKH [4; 5].

B cnydae orkaza pabOTHHKA OT MOJyYEHHS TPYHLOBOMH
KHIDKKM HaHUMaTeleM O(OpMIISIETCSl aKT C YKa3aHHEM
MPUCYTCTBYIOMINX MPU 3TOM CBUIETEIIEH.
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[Ipy HanmMuUMM MUCBMEHHOTO 3asBICHUS paOOTHHKA O
HaNpaBJIEHUH TPYIOBOW KHIKKH II0 TI0YT€ HAHMMATEIb
HE TO3/IHEE CIETYIOErO THS IOCIE MOJYyYEHHs TaKOro
3asBJICHHS HAMpaBJIAeT TPYAOBYIO KHIXKKY IO yKa3aHHO-
MY B 3asBJICHHH aJpecy (YacTH BTOpas, TPEThS IIyHKTa 74
yKa3zaHHOH MHCTpyKINm).

B HaszBanHoll HCTpyK1IMM ONpezeneHbl U Ipyrue Bo-
IPOCHI, CBSI3aHHBIE C OCYILECTBJIEHHEM 3allMCH B TPYJIO-
BYIO KHIDKKY I10 TIOBOJy MpEKpaIleHus: TpyJ0BOro JIOro-
BOpa, B TOM YHUCJIE U C IUCTAHIIMOHHBIM PAOOTHHUKOM.

Co0TBETCTBEHHO, TUCTAaHIIMOHHBIH pabOTHHK, C KOTO-
PBIM IIpEKpalleH TPYIOBOH JAOTOBOP, NOIDKEH MPHOBITH K
HaHHMMATEIO 34 MOIyYE€HUEM TPYIOBOM KHIKKH WM Ha-
MHUCcaTh MUCbMEHHOE 3asBIIEHHE, B TOM YHCIIE H MOCPE-
CTBOM €r0 HampaBJICHUsS 3aKa3HbIM MHCBMOM C yBEIOM-
JIEHHEM, O HAIIPABICHUH TPYJOBOI KHIKKH TaKKe 3aKa3-
HBIM ITUCBMOM II0 IIOYTE, C YBEAOMIIEHEM HAaHMMATEI O
€r0 MOJIy4YEHHH.

CornacHo yactu niepBoit 1 ct. 77 HazBanHoro Konek-
ca IpU YBOJbHEHHH pabOTHHKA BCE BBIILIATHI, MPUYH-
TalOIMecss €My OT HaHUMaTels Ha JIeHb YBOJIbHECHMSA
(kpomMe BBIILIAT, YCTAaHOBJEHHBIX CHCTEMaMM OIUIATHI
TpyZAa, pa3Mep KOTOPBIX ONpefeNseTcs MO pe3yibTaTaM
paboTHI 32 MECSI WIM WHON OTYETHBIH NEpHON), MPOU3-
BOJIITCSL HE MO3JHEE IHS yBoJbHEHMs. Eciu paboTHHK B
JICHb YBOJIbHEHMS HE padOTal WM €CIH TPYJOBOH JOTO-
BOp C TNpEIBapUTENbHBIM HCIBITAHUEM pAcTOpraercs B
JEHb HCTEYEHHs CPOKa IpPEABAPUTEIBHOTO HCIBITAHUS,
TO COOTBETCTBYIOILIHE BBIILIATHI JAOJKHBI OBITH IPOU3BE-
JICHBI HE MO3/IHee JHA, CIEeIyIOIIEero 3a AHEM IpeabsBie-
HHS pPaOOTHUKOM TpeOOBaHMUS O pacyere.

B cnyuae criopa o pa3mepax BBIILIAT, TPUYUTAIOLINX-
csl paOOTHUKY IIPU YBOJILHCHUH, HaHWMartelb 00s3aH B
CPOK, yKa3aHHBIH B 4acTH NepBoH yka3zaHHOH cTath TK,
BBITUIATHTH HE OCIIAPUBAEMYIO0 PAOOTHUKOM CYMMY.

BelmiaTel, yCTaHOBIIEHHBIE CHCTEMAMU OILIATHI TPYAA,
pa3Mep KOTOPBIX ONpeAeNnseTcs Mo pe3ylbTartaM padoThl
3a MecALl WM MHON OTYETHBIA MEPHOJ, NMPOU3BOIATCS B
HOpsiIKE, YCTAHOBICHHOM JIOKAJIBHBIMU IIPABOBBIMU aK-
TaMH, HE TMO3JHee JHS BBIIUIATHl 3apaOOTHOM IMiaTsl 3a
OTYETHBIH Nepros pabOTHUKAM OpraHU3alMK (4acTH BTO-
pas - uerBeptas cT. 77 TK).
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O I'PA’KJAHCKO - TPABOBOM JOI'OBOPE
B COEPE IPO®ECCUOHAJIBHOI'O CITIOPTA

Maproyunckuii A1.10. (BHII)

B . 261 Tpynosoro koaekca Pecniyonmku benapycs,
pernamMeHTHpyIolieil O0COOCHHOCTH Tpyla pPabOTHUKOB
cdepsl mpodeccuonanproro cropra (cr. 3141 — 31412)
[1], cnenan akUeHT Ha TO, YTO TPYJOBOW JOTOBOP — ITO
o01ee MmpaBuilo, AEHCTBYIOLIEEe B OTHOIIEHHN OpraHu3a-
IIUH 1 OCYIIECTBICHHS TPyJa NMPO(EeCCHOHATBHBIX CIIOPT-
CMEHOB, TPEHEPOB, a TPAKAAHCKO-TIPABOBOM TOTOBOP 3TO
TOT JIOTOBOpP, KOTOPBIII MOXET 3aKIIOYaThCs B MOPAIKE,
YCTaHOBJICHHOM MUHHCTEPCTBOM CIIOpTa M Typusma Pec-
my6nuku bemapyce.

3aka3ynKaMu B IPaKAAHCKO - MPABOBBIX JOTOBOpax B
chepe mnpodecCHOHANBPHOTO CHOpPTAa MOTYT BBICTYIATh
IOPUANYECKHE JIUIA ¥ HHAUBHUyaIbHbIE IIPeAIPHHUMATENH.

HeobxomumMo 00paTuTh BHUMaHHE Ha TO, YTO KPOME yC-
JIOBUH, yCTAaHOBIJICHHBIX 3aKOHOAATEIHCTBOM, B I'paxKJIaH-
CKO - MPaBOBBIX JOTOBOpax B cdepe mpodeccHoHambHOTo
CTIOPTa JIOJDKHBI 3aKPEIUIATHCS COTNIACHO IMOCTaHOBIICHHIO
MunncreperBa criopta u TypusMa Pecryonmiku benapycs ot
14.07.2014 r. Ne 26 [2], cnenyrolye CyIIECTBEHHBIE YCIIO-
BUS: 00 yJacTHH B CIIOPTHBHBIX MEPOIPHATHSIX COTIACHO
YTBEP>KIICHHBIM 3aKa34MKOM KaJIeHIapHBIM IUIaHaM IpOBe-
JICHHS CTIOPTUBHBIX MEPOTIPUSATHI; O MATEPHAIBHO - TEXHHU-
YEeCKOM, METUIIMHCKOM, Hay49HO - METOANYECKOM obecriede-
Huu (mm 1.1 m. 1 yxazansoro [loctaHoBeHuS).

Kpome Toro, B rpakJaHCKO-IIPaBOBBIX JIOTOBOPax B
cdepe mpodeccHoHaNbHOrO CIIOpTa JOJKHBI OBITH Ipe-
JYCMOTpPEHBI: CIIOPTUBHBIC Pe3yIbTaThl, KOTOPHIE HEOO-
XOJIMMO JTOCTHTHYTh NMPO(ECCHOHATIBHOMY CIIOPTCMEHY U
CIIOPTHBHBIE PE3YNBTATHI, JOCTHKEHHE KOTOPHIX HEOOXO0-
IUMO 00ecrednuTh NpOPEeCcCCHOHATBHOMY TpeHepy (IIm.
1.2, 1.3 n. 1 nocraHoBieHuss MuHHCTEpPCTBa CIOpPTa U
typusma Pecriyommku bemapycs ot 14.07.2014 1. Ne 26).
Taroke B 3THX JOroBOpax yCTaHABIMBAIOTCS OOS3aHHO-
CTH: TMPO(eCCHOHANBHBIX CIIOPTCMEHOB, BKJIIOUEHHBIX B
HallMOHAJIbHbIE U (Win) cOopHBIe KOMaHAbl PecmyOmuku
Benapyck mo BugaMm cHopTa, y4acTBOBaTh IO BBI30BAM
¢benepaumu (coro3a, accolualuum) 1Mo BUAy (BUIaM) crop-
Ta, BKJIFOUYECHHOHU B peectp deaeparnuii (COH030B, acconua-
M) 10 BUAAM CHOpTa, U (Win) MUHHCTEpPCTBA CrIopTa U
Typusma PecnyOnmkn benapych B INPOBOAMMBIX HMH
CIIOPTHBHBIX ~MEPOIPUATHAX; 3aKa3uMKa HaIlpaBIsATh
IpoQeCCHOHANBHBIX CIIOPTCMEHOB, BKJIIOUCHHBIX B Ha-
LMOHaJbHEIE W (Win) cOopHble KoMaHIbl PecryOnmku
Benapyce mo Bumam cropTa, 1o BbI30BaM (eaepanun
(coro3a, acconmary) No BUAY (BHIaM) CIIOpTa, BKIIIO-
4eHHOW B peecTp (denepanuii (COr030B, acCOIMUAIUN) MO
BHJAM CITOpTa, U (viau) MUHHCTEpCTBA CIIOpTa M TypHU3Ma
Pecniybnuku benapyce mJis y4acTvsi B MPOBOJUMBIX UMHU
CHOPTUBHBIX Meponpuatusx (mm. 1.4 m. 1 ykazaHHOTO
[ToctanoBneHMS).
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B mm 1.6 m. 1 mocTaHoBineHUss MUHHCTEPCTBA CITOPTA
u typu3ma Pecrrybnmuku bemapychb ot 14.07.2014 1. Ne 26
TaKKe MPEIyCMOTPEHBI OCHOBAHMS JOCPOYHOTO PacTop-
XKEHUSI TPaKAaHCKO-TIPABOBBIX JIOTOBOPOB B cepe Mmpo-
(hecCHOHATBHOTO CIIOPTa, B TOM YHCIIE B CIydasX: CIIOp-
TUBHOW IUCKBANMA(UKAIINK, HAPYUICHUS MPOdheccHo-
HaJIbHBIMU CIIOPTCMEHAMH CIIOPTHBHOTO PEXHMa; 0TKa3a
podeCCHOHANBHBIX CIMOPTCMEHOB, BKIIIOUYEHHBIX B Ha-
LIMOHaJbHBIE W (WiM) cOOpHBIE KoMaHJbl PecryOnuku
Benapycp mo Bupam crnopra, OT y4acTHs B CHOPTHUBHBIX
MEpOIPHUATHAX, MPOBOJUMBIX (enepanuneil (coro3om, ac-
colpanueil) mo BuAy (BHIaM) CHOpTa, BKIIOYEHHOW B
peectp ¢enepanmii (COXO30B, acCOIMAIMA) IO BHIAM
cnopTa, u (W) MUHUCTEPCTBOM CHOpTa U Typu3ma Pec-
my6nuku benmapycs, Mo MX BbI30BaM; HEHCIIOMHEHUS TIPO-
(becCHOHATBHBIM CIOPTCMEHOM YCIIOBHS T'Pa’kAaHCKO-
IIPAaBOBOTO JIOTOBOPA IO JOCTHIKCHHIO OMNPENEICHHBIX
CIIOPTHBHBIX PE3yIbTaTOB (NMPOQECCHOHANBHBIM TpEHe-
POM - YCIIOBHS IO OOECIEUYECHHUIO IOCTIIKEHHUs mpodec-
CHOHAJIBHBIM CIIOPTCMEHOM OIPEICIEHHBIX CHOPTUBHBIX
PE3yJbTATOB); HApPYIICHHUsI MPO(HECCHOHATBLHBIMU CIIOPT-
CMEHaMH O053aHHOCTEH CIIOPTCMEHOB, MPOQECCHOHATb-
HBIMH TpEHEepaMu OO0s3aHHOCTEH TPEHEPOB, , YCTAHOB-
JIEHHBIX COOTBETCTBEHHO II. 2 ¢T. 38, m. 2 cT. 39, m. 2 cT.
47 3akoHa 0 pusKynbType u cuopte [3].

B rpaxnaHCcKo - MpaBOBBIX J0TOBOpax B ctepe mpo-
(hecCHOHATBHOTO CIIOPTa JIOJKHBI ONPEAETSATHCS B CHITY
nn 1.7 n. 1 nocraHoBnenuss MuHUCTEpPCTBa CIOPTa U TY-
pusma PecrryOmmku benapycs ot 14.07.2014 1. Ne 26 006s1-
3aTeNnbcTBa NPO(ECCHOHANBHOIO CIIOPTCMEHA: MPEaoCc-
TaBJATh 3aKa34MKy JOKYMEHTBI, MOATBEP)KIAIOIINe MIPO-
XOXKICHUE UM MEIUIMHCKHX OCMOTPOB; COOOIIATH PYKO-
BOJUTENSIM WJIM WHBIM JOJDKHOCTHBIM JIMI[AM 3aKa3dyuka
100 CBOEMY TPEHEpY O BO3ZHHKHOBEHHUH IIPH IPOXOXKIE-
HUU CHOPTUBHOHM IOJATOTOBKU CUTYallUd, IPEICTaBIISAO-
IAX YTPo3y JKU3HH WM 30POBBIO0 3TOTO JHIA JHOO
KWM3HU WJIN 3]I0POBBIO MHBIX JIMI, B TOM YHCIIE O HEHUC-
MIPAaBHOCTSAX MCHOJIB3YEMBIX 000pYIOBAaHHS U CIIOPTHBHO-
T'O MHBEHTAaps, 3200JIeBaHUAX U TpaBMax [4].
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AKTYAJIBHBIE BOITPOCBI TIPABOBOI'O
PEI'YJIMPOBAHUE OXPAHBI TPYJIA
B PECIIYBJIMKE BEJIAPYCb

Muxumiok b.C. (M® BHII)

CoBpeMeHHOE OOIIECTBO XapaKTEPU3YETCsl BBICOKUM
YPOBHEM HCIIOJIb30BaHUSI TEXHHUYECKUX CPEACTB, MpeIHa-
3HAYEHHBIX VISl YAOBJICTBOPEHHS )KU3HEHHBIX MOTPEOHO-
creli uyenoBeka. COBpEMEHHBIE TEXHHYECKHE CpEICTBA
CTaHOBSTCS Bce Oolyiee M Ooiee aBTOMAaTU3UPOBAHHBIMH,
OJTHAKO, MO-TIPEKHEMY KJIIOYEBBIM DJIEMEHTOM Ha MPOU3-
BOJICTBE OCTaeTCsS 4YEJIOBEK, NPHU3BAHHBIA OOCITYKHBAaTh,
YIOpaBIATh, KOHTPOIUPOBaTh. JIF00O0M MTPOU3BOICTBECHHBIH
mpoIiecc, He MOXET CTaOWIIBHO OCYIIECTBIATHCA Oe3 co-
ONMONeHNsT TPaBWJI U HOPM OXpaHbl TPyZAa, MO3TOMY B
MIPOM3BOJICTBEHHONW JAEATEIFHOCTH TPYHAOBBIX KOJUICKTH-
BOB, OpraHM3alWi, TPaKIaH BAXKHOE MECTO 3aHMMAIOT
BOIPOCHI 00ecTieueH st 0e30MacCHOCTH KU3HU U 37I0POBbS.

Oxpana Tpyna B Pecniyonuke Benapych npeacrasiset
co00il cucTeMy 9KOHOMHUYECKUX, TEXHUYECKUX, CAHUTAP-
HO-TUTUCHUYCCKUX, OpTraHU3allUOHHBIX W MPAaBOBBLIX MEC-
pONPUATHUH, B OCYIIECTBICHUU KOTOPBIX y4acTBYIOT pas-
JUYHBIE TOCYNApCTBEHHBIC OpTraHbl, MPOQCOIO3HBIE U
JIpyTre oOmecTBEHHBIC OpraHU3alliui, KOJUICKTHUBEI TIpeI-
MPUATHI, HAyYHO-HCCIENOBaTENbCKAe HHCTUTYTHL OO0
aKTyaJbHOCTH JAaHHOW MPOOJIEMBI TOBOPAT CTATUCTHYE-
CKHe NaHHBIe: exeronHo B PecmyOmuke Bemapych m3-3a
HapyImeHu TpeOOBaHUI OXpaHBI TPyIa Ha IMPOU3BOJICTBE
TPaBMUPYETCS CBBIIIC IMATU ThICAY pa6OTHI/IKOB, U3 HUX
0K0710 250 uenosek morubaror, ceeime 800 YenoBek Io-
JIY4YaroT TAXKCIIbIE TPAaBMBI. E)KCFOI[HO BBIIBIIACTCA OKOJIO
250 cinyyaeB mpodeccHOHANbHBIX 3abojeBanuil. [lpu
sToM u3 HuX Ooiee 80 % perucrpupyercs Ha IPOMBILI-
JICHHBIX npeanpuatusx [1, ¢.3].

Oxpana TpyIa IpencTaBisieT co00i cucteMy obecrie-
YeHHs1 0e30MACHOCTH JKU3HU M 3I0POBBS PaOOTHHKOB B
mpoliecce TPYIOBOW JESITETPHOCTH, BKIIOYAIONIYIO TIpa-
BOBBIC, COIMAIbHO-3KOHOMHYECKHE, OpraHW3allOHHEIC,
TEXHUYECKHEe, ICHXO(U3UOJIOTHUSCKUE,  CAHUTapHO-
THTUCHUYECKHE, JIe4eOHO-TIPOPHUIaKTHIECKIE, PeadwTu-
TAI[OHHBIE M MHBIE MEPONPHUATHS U cpeiacTa. TpeboBa-
HHUA 110 OXPaHe TPyAa — HOPMATUBHBIE NIPEAIIUCAHNUsA, Ha-
MMpaBJICHHBIC Ha COXPAaHCHHUE KU3HU, 3T0POBbA U TPYyHO-
CcrocoOHOCTH PabOTHUKOB B IIpoIlecce MX TPYIOBOH mes-
TCJIbHOCTHU, COJACPKAIIUECIA B HOPMATUBHBIX ITPABOBLIX
aKTaX, B TOM YHCIIC TEXHHYECKAX HOPMATHUBHBIX IPaBO-
BBIX aKTax [2, ¢.200].

B ropunndeckoil mureparype oxpaHa TpyJa paccMart-
pHUBaeTCS C ONHOW CTOPOHBI, KaK OJWH W3 TNPHUHIIUAIOB
TPYAOBOTO TpaBa, a C JAPYrod — KaK CaMOCTOSTEIHHBII
WHCTUTYT JaHHOW OTpaciiy mpaBa. B HopMoTBOpueckon
MIPaKTUKE TOHATHE «OXpaHa TpPyHa» yIoTpedisercs B
IIUPOKOM M Y3KOM cMbIciie. OxpaHa Tpyna B HIHPOKOM
CMBICTIE — 3TO CHCTeMa 0OecTieueHus 6e30MaCHOCTH KU3HH U
3/I0pOBbsi pAOOTHUKOB B MPOLECCE TPYAOBOH JAESATEIBHO-
CTH, BKIIFOYAIOIUE MPABOBBIC, COIMUAIBHO-OKOHOMUYECKHUE,
CaHUTapPHO-TUTUEHUUYECKHUE, JIeUeOHO-NPOQUIAKTHIECKHE,
pCaOHINTAIIMOHHBIC U HHBIC MEPOTIPUSATHSL.

C npaBoBO# TOYKHU 3peHHs B OoJiee Y3KOM IIOHUMaHUU
STOT TEPMHUH YHOTPEOIAeTCS KaK CHCTeMa HOPMATHBHO-
NPaBOBOTO OOECHEUEHNUS] OPraHU3ALMOHHBIX, TEXHHYECKHUX,
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CAaHUTAPHO-TUTHEHNYECKUX M JIE9eOHO-TIPO(MIIaKTHIECKIX
MEp ¥ CPEICTB, HAPABICHHBIX HA HENOMYIICHNE CITy4acB
TpaBMaTU3Ma 1 3a00JI€BAEMOCTH Ha MPOU3BOACTBE. JIuIb
OXpaHa TpyZa B IIUPOKOM CMEICIIE CIIOCOOHA 00ecIeunTh
3I0pOBBIC U Oe30macHbIe ycinoBus Tpyna. Ecnn kakoi-To
e KOMITOHEHT (TIpaBOBO, TEXHHYECKHUIA MM SKOHOMUYE-
CKHif) oOecrieunBaeTcsi HEJAOCTaTOYHO, TO M BCS OXpaHa
Tpyna He obecrieunBaercs. Hampumep, eciau MailvHBI,
CTaHKH, 000pyZOBaHUE cJeNaHbl He 0e30MacHo Ul 370-
POBBbsl M XHM3HM pabOTAIOIMX Ha HUX JIIOAEH, TO HEeW3-
0eXHBI HeCcyacTHBIE CIIy4au Ha ITPOM3BOJICTBE, IPOU3BOJ-
CTBEHHBII TPaBMaTHU3M.

OxpaHa TpyIa TeCHBIM 00pa3oM CBs3aHa C TeMH 00-
IIECTBEHHBIMI OTHOIICHUSAMHM, YIACTHUKH KOTOPBIX NPH-
3BaHBl CBOMMH JCHCTBHAMH CO3[aBaTh U1 CyOBEKTOB
TPYIOBBIX NPAaBOOTHOIICHWH 3M0pOBEIE M O€30IIacHbIE
YCHOBUSI TPyZa. A 3TO 3HAYUT, YTO MEPBI OXpaHbI TPyJa
CBsI3aHBI HEIIOCPEACTBCHHO C OMPEACICHHBIMU (DaKkTOpa-
MH, YCIJIOBHSIMH, CIOCOOCTBYIOLUIMMH OecnepeGoiHOCTH,
YEeTKOCTH TpyJoBoro mpoiuecca. IIpaBo paboTHHKa Ha
0e3omacHble W 370pOBBIC YCIOBHUS TpyZHa MOXET OBITH
pPacCMOTPEHO B Pa3IMYHBIX acleKTax. JTo, NPEexKAe Bee-
ro, MpaBo pabOTHHKA Ha OXpaHy TPYAa, YCTaHOBJICHHYIO
¥ TapaHTHPOBAHHYIO TOCYJApCTBOM I BCEX TIpakaaH,
T.€. JIEMEHT IPaBOBOTrO craryca rpaxkaaH. Kpome Toro,
npaBo pabOTHHKA Ha OE30IacHBIC M 3[0POBBIC YCIIOBHUS
TpyZla MOXET BBICTYNaTh B KA4ECTBE IPABOMOYMS TpeOo-
BaTh OT COOTBETCTBYIOUINX OPIaHOB U JOJDKHOCTHBIX JIUI]
HEoOXOIMMOH OpraHm3alliy TPyJa M €ro OXpaHbl, T.C. B
KauyecTBE 3JEMEHTa KOHKPETHOI'O TPYAOBOTO MPaBOOT-
HouleHus. Pasymeercs, 00e 3TH (OPMBI TECHO CBSI3aHBI
MEX1y CO00H, B3aMOOOYCIIOBIICHBI ¥ B3aUMO3aBHCUMBI.

[TpaBo Ha oXpaHy TpyJa OTpakaeT He TOJILKO WHTEpe-
Cbl paOOTHHKA, HO ¥ MHTEPEChl HAHUMATEJsI M BCEro 00-
mectBa. IlocnenoBarensHoe U Hambojee IOIHOE €ro
OCYIIECTBIICHHE B UTOTE BEAET K COKPAIICHHUIO IPOU3BO-
CTBEHHOTO TpaBMaTu3Ma M IpOoQecCHOHAIBHBIX 3a0o0Ie-
BaHMH, POCTY IMPOM3BOANUTEIBHOCTH TPYHa, YIyYIICHHUIO
KadecTBa MPOAYKINH U T.J. Peanmusyercs mpaBo Ha oxpa-
Hy TpyJa IOCPEJICTBOM CO3/IaHMs HaHMMATelleM 3/10pO-
BBIX M O€30MacHBIX YCIOBHII TpyAa Ha pabouMx MecTax,
T.€. KakJ10e pabouee MECTO JOIHKHO OBITH 00YCTPOEHO C
y4eToM TpeOOBaHHMN COOTBETCTBYIOIIUX HOPMATHUBHBIX
aKTOB M 3aIUIIEHO OT BO3JCHCTBUS OMACHBIX W (WJIH)
BPCIHBIX MMPONU3BOJACTBCHHBIX q)aKTOpOB.

Kaxnprii paboTHUK 0071a1aeT CyObEKTUBHBIM TIPaBOM
Ha OXpaHy CBOETro Tpyxa. Bompoc ke o ero coaepkaHuy,
MOPSJKE peanu3aluyl U O NMPOQHIAKTUKE BPEIHBIX II0-
CIIC/ICTBMH  BIMSHMS TPOM3BOJACTBA  pEIIaeTCs IO-
pa3sHOMy, NPUMEHHUTENBHO K KaXJIOW KaTeropuu pabo-
TAIONINX, KaKIOH OTpacii 3KOHOMHYECKOH MAesTeNbHO-
ctu. Ho obnanmarens cyOBEeKTHBHOTO NpaBa Ha OXpaHy
Tpylla HE MOXET CaMOCTOSTEIbHO OMNPENIENsATh MECTO,
Bpemsi, GopMy M MOCIIEJOBATEIILHOCTh €0 Pealn3aluu.
Bce 310 MOMEHTHI B 00IIIeM BHJIE MPETYCMOTPEHBI 3aKO-
HOIATCJIIbCTBOM U HE MOTYT OBITh HM3MEHEHBI OJJHOCTO-
POHHHUM BOJICU3BABIICHUEM pa60THm<a WJIN COTJIAIICHUEM
CTOpOH (HaHMMAaTens u paboTHuKa) [3, c.311].

OOGecrieueHue 3/10pOBBIX M 0E30MACHBIX YCIIOBHH Tpyaa
B PecrryOnuke bBenapych Bo3snaraercsi Ha HaHUMATels B
BHJIE KOHKPETHBIX €r0 00s3aHHOCTEH, KaK MY OpraHu3aliy
TpyZa, TaK U B LEJIOM IO BCEM HAIPABJICHUSM OXPaHBI

Tpyna. BakneWmuMm (akTopoM, CIOCOOCTBYIOIIMM CO-
KpallleHUIO YKClia HEeCYACTHBIX ClydaeB W Tpod3adoiieBa-
HUM, TOBBIIICHNIO 0€30ITaCHOCTH M YIYYIICHUIO THTHEHBI
TPyZAa B YCIOBHAX PHIHOYHOW SKOHOMHKH, SBIISETCS IIH-
POKOE HCIIOIB30BaHNE TIPHHIUIIOB S KOHOMUYECKOTO CTH-
MyJTUpOBaHHs paboTomaTeneii B CO3MaHWU ITOCTOWHBIX
YCIIOBUH TpyAa. DJKOHOMUYECKOE CTUMYJIMPOBAHHE ITPe]-
1ojlaraeT MaTepUalIbHYIO BBITOJY BIIOXKEHHS CPEICTB B
yIy4IIeHUE YCJIOBUH M OXpaHy TpyJa MO CPaBHEHHIO C
BBIIIaTaMU MTPadoB, MOBBIIIEHHBIX CTPAXOBBIX B3HOCOB,
KOMITEHCAIMid 3a paboTy B HEOJIArONMPHATHBIX YCIOBHUIX
TpyJa, 3HAYMTEIBHBIX CyMM Ha BO3MELICHHE TpyAa W
yTpaTy TpyI0CIOCOOHOCTH.

Takum 00OpazoMm, OxXpaHa TpyJa OIpPENeNsIeT CUCTEMY
OpTraHU3aIlOHHO-TIPABOBEIX CPEACTB (Mep), KOTOpHIE
00s3aTeNTBHBI JJIS UCTIONHEHUs (IPIMEHEHHsI) HAaHUMAaTe-
JMAMH  PYKOBOAWTEISAMH W CIEIHATHCTAMH  Pa3IMIHBIX
CyOBEKTOB HApPOTHOXO3SIWCTBEHHOW NEATEIHHOCTH. JTH
MEpBI CIIOCOOCTBYIOT IMOJTHOW WIIM YaCTUYHOU HEHTpau-
3allM BO3JICHCTBHS Ha YeJOBEKa B Mpolecce TPYAOBOH
JIeATEIbHOCTH BPEJHBIX IPOM3BOJCTBEHHBIX (AKTOPOB,
NpoQHIaKTUKE TpaBMaTH3Ma M NPO(ECCHOHANBHBIX 3a-
OoJieBaHMil, IpeyCMaTPUBAIOT CO CTOPOHBI FOCYAapCTBa
1 o0beqUHEHUH Mmpog)coro3a KOHTPOIs M HAA30p 3a CO-
OO ICHNEM 3aKOHO/IATENIFCTBA 1 HOPMATHBHBIX aKTOB 10
oxpase TpyZaa [4, c.6].
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IMPOBJIEMA ITPABOBOT'O PEI'YJINPOBAHUS
JAEXKYPCTB B TPYJOBBIX OTHOIEHUAX

Muwenxo M.C. (BHII)

B TpynoBoM 3aKOHOIATENBCTBE AEKYPCTBO YIIOMHHA-
€TCs B KOHTEKCTE TAKUX HHCTUTYTOB, KaK:

— TPYZOBOH 10rOBOD;

— pabouee Bpems;

— 3apaboTHas rJara.

MO>HO KOHCTaTUPOBaTh TOT (haKT, YTO AEKYPCTBO B
COBPEMEHHOM TPYIOBOM IIPaBE€ HE BBIIEIECHO B Ka4eCTBE
CaMOCTOSITENILHON MPaBOBOM KaTErOpUHU: HE ONPEAEICHO
OIpeJIeNICHNE TOHATHS «IEKYpPCTBO», HE PETTAMEHTHPY-
eTCsl TIOPS/IOK IIPUBJICUYEHHUS PAaOOTHUKOB K JISKYpCTBaM
1, COOTBETCTBEHHO, (DOPMBI KOMITCHCAIINH 32 JIe)KypPCTBa.
Bce 310, HECOMHEHHO, CO34AE€T ONPEIEIICHHBIE CIOMXKHO-
CTH Ha TIPaKTHKE.

B cuny cnoxuBuieiics NpakTUKU JEXKypCcTBa IpUMeE-
HSIOTCSL B TPEX YHOTPEONSEMBIX 3HAUYEHUSIX: BO-TICPBBIX,
KorJa pabOTHUK BBITIOJIHSAET CBOH TPYAOBBIE 00s3aHHOCTH
o npodeccun pabouero, JOIHKHOCTH CIYXKallero, Kpa-
mudrKaMy B paMKax OTBEJICHHOTO BPEMEHH; BO-BTOPBIX,
KOT'JIa paOOTHHK BBINIOJHSET (DYHKIIMH, HE CBS3aHHBIE C €ro
npodpeccrell ¥ IOIDKHOCTBIO, HAllEICHHBIE Ha OpraHH3allio
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HEOTJIOKHBIX JIEIT; B-TPEThUX, KOT/ia paOOTHHK, HaXOIICh
y cebs JoMa, B TOTOBHOCTH (OKHIIAaHWUH)  BBIIOJHHUTH
Kakue-TM00 O0O0SM3aHHOCTH TI0 BBI3OBY HaHuWMarens. Pedb
HIET B TIOCIEAHEM CIy4ae O TaK Ha3bIBAEMOM JIOMAITHEM
TIEeKYpPCTBE.

Ha nepBblii B3I paccMaTpuBaeMas KaTeropus cxo-
’Ka C TAKUMH TIPaBOBBIMH KaTETOPUSIMU KaK «IIEPEBOA» U
«epemenienue». OQHAKO €CIM IPOBECTH CPABHUTENb-
HBII aHAJIN3, TO HECJIOKHO BBIICIUTD OTINYHSI.

Bo-nepBbIX, TOBOPSI O AEKYPCTBAX, MOXKHO C TIOJIHOH
YBEPEHHOCTHIO TOATBEPANUTH TOT (AKT, YTO OHM BCET/a
MMEIOT BPEMEHHBIN XapakTep, KaK IPaBUIIO, OrPaHUYEHBI
KOHKPETHBIM OTPE3KOM BpeMeHH. B TO ke BpeMs mepeBos
U TIepeMelIeHne, Kak IPaBUIIO, UMEIOT IOCTOSHHBIA Xa-
pakTep, KpoMe HCKIIOYEeHUH, MpeayCMOTPEHHBIX 3aKO-
HOM. BO-BTOpBIX, IEKYpPCTBO, KaK SBJICHUE, OKUIAEMO, a
HMEHHO, B CHIIy CICIU(PHUKH TPYIOBOH NESITEIHHOCTH
(METUUHMHCKUI TIepCcOHaT B CTAllMOHAPHBIX JICUCOHBIX
YUPEXICHUSIX; HECEHHE BaxXT Ha PEYHOM TPAHCIOPTE;
COTPYAHUKU MHIIMIHU B LEIAX oOecrieueHust IpaBoIIo-
psnka u T.4.). Bo Bcex 3THX ciydasx paOOTHHK IOJDKEH
HaXOoAUTbCd B TI'OTOBHOCTHU BBIIIOJHATHL CBOH (I/IJ'II/I HEC
CBOM) TPYIOBbIC (CIyx)eOHbIC) 00s13aHHOCTH. B TO BpeMms
KaK IepeBOJ U TepeMelIeHHe, KaK IPaBUIIO, HE OXHIac-
MO€, a «CIOHTaHHOE» SIBIICHHE, OCOOCHHO, €CIT OHH HO-
CAT BpeMeHHBIN XapakTep (cT. 32-1, 33, 34 TK) [1].

Bugnmo 3T0 M mpemonpenersieT pa3sHble TOIXOIBI 3a-
KOHOJATEJNS: TIPH OPTaHU3alUH JACKYPCTB, @ IMEHHO, TIPU
COCTaBJIICHUH Trpaduka HEKYpPCTB coriacue pabOTHHKA
JUTS BKJIFOUCHHSI €ro B 3TOT rpaduk He Tpedyercs. B To
’KE BpeMsi NIEpeBOJI  OCYILECTBIAETCS C corjiacusi paboT-
HHUKa, a IepeMelieHre TpeOyeT MpeaBapuTeIbHOTO CO-
TJ1aCcOBaHuA C HUM. 3aMeTI/IM, YTO TaKKE€ pasHBIC MOAXO-
Iibl B 0(OPMIICHUH KaJpoBOi foKyMeHTanuu. O0 opraHu-
3allK JeKYPCTB M3/1aeTcs pukas. B To Bpemst kak nepe-
BOJ U TIepeMeIeHIe, OCOOCHHO €CIIH TepeMeIICHUE Tpe-
JIOTIpeNIeNIsIeT Uil paOOTHHKA CYIISCTBCHHBIC TapaHTHH,
HaTpuMep, ICHCHOHHOTO XapakTepa, KpoMe opopMIIeHHUs
MpHKa3a, TpeOyeT Mo BCeM IpaBHIIaM BEICHUS KaJpOBOTO
JIEJIOTIPOU3BOICTBA BHECEHUS 3aIMCH B TPYIOBYIO KHIDK-
Ky paboTHuKa [2].

IIpakTHKa NMOKa3bIBAET, YTO MAEKYPCTBA MOTYT OBITh
OpraHM30BaHbl HEMOCPEACTBEHHO Ha pabouyeM Mecrte, B
paMKax opraHu3ali He Ha paboueM MecTe, a TakKe Ha
JI0MY. HMGIOI_HI/IGCH HOPMAaTHUBHBLIC TPAaBOBBLIC AKTbI, BO-
TNEPBBIX, HOCAT y3KOBeI[OMCTBeHHLIﬁ XapakTep, BO-
BTOPBIX, HE B TIOJHOH Mepe PETyIHpYyIOT TaKyi0 KaTero-
PHIO KaK JIe)KypCTBa.

Bpems mexypcTBa B pesepBe BKIFOUaeTcs B pabouee
Bpemsi. CymiecTByronuii OJOK IPaBOBBIX HOPM CBHJIE-
TEJNBCTBYET O TOM, YTO B HIX COJICPKAHHE OTPaKEHBI BCETO
JUIIb MENKHE «OTPBIBKWY» €IUHOM IeNbHONH KaTeropHuH,
KOoTOpast UMEHYECTCA «ICKYPCTBOM», KOTOpasA, HECOMHCH-
HO, HYXXJA€TCA B IPAaBOBOM PETYJIHMPOBAHHMH, YUUTHIBAL,
YTO B MHCTUTYTE TPYAOBOIO MpaBa «pabouee BpeMs», OHa
ero He nojy4dmna. JlexypcTBa, 1o CyTH, 3TO ClielHallbHasl,
COBEpIIEHHO crenududeckas pa3HOBHIHOCTH pabodero
BPEMCHHU. B CHUJIy 3TOro, Io MHCHHIO aBTOpa, C TEM, YTO-
Obl pa3pemuTh NPOOJEMBl TPABOBOTO PETYJIUPOBAHUS
JIEXKYPCTB, CIIEYET AaTh OTBETHI HA CIIEYIOIIHME BOIPOCHI:

— KaTeropuu pabOTHUKOB, KOTOPBIE NMPHUBIEKAIOTCS K
JIeKYpCTBAM;
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— TEpPUOJUYHOCTD MPUBICUYCHUS W IPOIOIIKHUTEIb-
HOCTb JA€XKYPCTB;

— TIpaBa 1 O0SI3aHHOCTH ACXKYPHOT0;

— MOPSIIOK ydeTa pabodero BPEMEHU ACKYPHBIX IPH
Pa3IYHBIX BHAX JISKYPCTB, 0COOCHHO JOMAITHUX;

— TIOPSOOK COCTaBJICHUS W O(GOPMIICHHS TpaduKOB
JIEKYPCTB;

— TIOPSI0K KOMITEHCAIHH JIeXKYPCTB.

[TepeuncieHHble BONPOCH HE B JOJDKHOW Mepe Hpo-
3By4YaJld B MMEIOIIMXCSI HOPMAaTUBHBIX IPABOBBIX aKTax
OTpPAacCIIEBOrO XapaKkTepa U COBEPLIEHHO HE YPerylupoBa-
HBl B OOJIBIIMHCTBE OPraHM3ali, B KOTOPHIX MEPUOJIH-
YECKHU NMPAKTUKYIOTCS AEKYPCTBA.

Bce 3T0 naer ocHOBaHME IPEIIOKHTH PEriaMeHTa-
MO JIEKYPCTB Ha JOKAJILHOM YPOBHE CIIEAYIOLIMH TIpa-
BOBBIMH aKTaMmu [3]:

—IIBTP;

— KOJUJIEKTUBHBIM JIOTOBOPOM;

— IlonosxeHneM o paboueM BpeMEHH 1 BpEMEHH OT/IbIXa;

— caMoCTOsITeNIbHBIM [loJIoXKeHHEM O JeXKypcTBax B
OpraHHU3aIUH.

IIpu pa3zpaboTke TaHHOTO IOKyMEHTa HEOOXOAMMO
YUUTBIBATL BUJ ACKYPCTBA U YBA3BIBATH €0 CO BCEMU
MMEIOIIAMIUCS JIOKAJIbHBIMHU TIPABOBBIMH aKTaMH OpPTaHH-
3aIiH, TPYIOBBIMHU JJOTOBOPaMH (KOHTPAKTaMH), OCOOCH-
HO B 4acTH o0s3aHHOCTEH paboTHHUKA. B mpoTuBHOM ciry-
Yyae MOTYT BO3HHKATh BOIPOCHI O HAPYIICHUH TPYHOBBIX
npaB paOOTHHKOB, a 3HAYUT O HEIOIYCTUMOCTH H3MEHE-
HUSI TPYZIOBOW (YHKIMH, CYIIECTBEHHBIX YCIOBHH Tpyna
6e3 n3menenus TpynoBoi ¢pyukuuu (ct.30, 32 TK). Kpome
TOTO, IPY COCTABJICHUHU IPaUKOB JIC)KYPCTB HEOOXOAUMO
YUUTBHIBATh JTMYHOCTHBIH CTaTyc paboTHHKa (OepeMEeHHbIE
JKCHIIWHDBI, HCCOBCPIICHHOJICTHUE, NHBAJIUBI 1 I[p)

YuuteiBas, 4TO MAEXKYPCTBa paccMaTpHUBAIOTCS Kak
cnenuduyeckas 4yactb pabO4Yero BPEeMEHH, a WMEHHO,
PEeXHMa M €ro MPOJOKHTENBHOCTH, TO MO aHAIOTHUH C
MMEIOIINMICS HOPMaMH, PETYIHUPYIOIMMU PEXUMBI pa-
Oodero BpeMeHH, HaHMMATENb IIPEIBApUTEIBHO, ITEpen
TEM, KaK MOJIHCaTh IpaduK IEXKYpPCTB, JOJKEH COTIaco-
BaTh BOIIPOC C NMTPOQCOI030M.
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IOPUINYECKHE OCHOBAHUS
MPUHYJIATEJBHON TOCTIUTAJU3AIIANA
310POBOI'O I'PA’KJAHUHA B PECITYBJIMKE
BEJIAPYCBb, IOJO3PEBAEMOI'O
B UTHOUNLINPOBAHHUHU OITACHBIM
3ABOJIEBAHUEM - KOPOHABHPYC COVID-19

Mouceesa K.I'. (EHII)

11 mapta 2020 roga BcemupHas opraHusamnus 3apa-
BooxpaHeHus (nanee — BO3) o0bsiBMIIa TAHAEMHUIO KOPO-
HaBupyca COVID-19. INaugemus (rpeu. pandemia — Bech
HapoXI) — 3TO PacIpOCTpaHCHHE HOBOTO 3a00JIEBaHUS B
MHUpOBBIX MacmTabax [1, c. 611]. [Tannemus nmponcxoauT,
KOT/1a TIOSIBIISIETCS] HOBBIM BUPYC M PACHPOCTPAHACTCA IO
BCEMY MHUDY, a OONBIIMHCTBO JIO/EH He 00agaeT K HeMy
UMMYHUTETOM.

Ipencenatens BO3 Teapoc Ananom ['ebpeiiecyc 11
Mmaprta 2020 roma mpu3Bal CTpaHbl NPHHUMATh XKECTKUE
Mepbl A O0opeObl ¢ kKoponaBupycom COVID-2019:
OBICTpO pearupoBaTh Ha UpPE3BBIYAHHYIO CHUTYAIMIO,
MH(OPMHUPOBATh IpakIaH O BO3MOXKHBIX PUCKaX, paccKa-
3bIBaTh O MEpax 3alllUThI, H30JIMPOBATh 3a00JeBmuX [2].

Hezamonro no oObsBneHHs maHzemMun MuH3IpaB
PecnyOmmkn Benapych nmpuHHMaeT pelieHre 0 BHECCHHU
n3MeHeHnH B [lepedens 3abosieBaHN, MPEACTABISIONINX
OTIaCHOCTH JUIA 3/I0POBBsI HaceneHus (nanee — IlepedeHs
omacHbIX 3a0oneBanuii), n [loctanoBiaennem Munucrep-
CcTBa 37paBooxpaHeHHs Pecmybmukn bBemapycs ot
18.02.2020 Ne 9 xoponaBupyc COVID-19 BxirodaoT B
[Tepeuenp Hapsiy ¢ TaKUMU ONACHBIMHU 3a00JICBaHUSIMHU,
Kak yyMma, Xojepa cubupckas 5f3Ba, Juxopajka D0oya u
HEKOTOpBIE APYTHE.

Kakue e MoJHOMOYUS MOSABIIIOTCA Y MEIUIIMHCKHUX
CIIyKO0 1O CIepKMBaHHUIO PACIIPOCTPAHEHUSI KOPOHABHPY-
ca COVID-19 nocne BHeceHus ero B IlepeueHs onacHbIX
3a0oseBaHuii? PaccMOTpUM IOpUAMICCKIIA aCTIeKT.

Hackompko MoxHO cymuTh o coobmenussMm CMU, B
Pecniybimke bemapych TakTHka OOpBOBI C KOpOHAaBHPY-
com COVID-19 B mpenmnosnaraer cienyrouiee:

— BBISIBJICHHE 3a00JI€BIINX U UX TOCTINTAIM3ALINS;

— MakCHMaJIbHOe OBICTPOE MPOBENCHHE SIHJIEMHOJIO-
TMYECKOTO PacClieIOBaHMs U BBIABJICHHE KOHTAaKTOB Iep-
BOTO YPOBHS C 3a00JIEBIIMMH, JIMArHOCTHUKA Y HUX HaJH-
YHsl BUPYCa U UX W30S Ha 14 nHei;

— B Cllydae BBIABJICHHUS BHPYCa Y KOHTAKTOB IIEPBOTO
YPOBHSI — B CBOIO OYEpEeab M30JLIIUS M JHAarHOCTHKA Ha-
JUYHS BHpPYCa Yy KOHTAKTOB IIEPBOTO YPOBHS TaKOTroO 3a-
OoeBmiero.

A WMEIOT M MEAWIMHCKHE CITy>KObl IOpHIHYECKHe
MEXaHN3MBI JUISl HCIIOJIb30BAHUS 3TOW TAaKTHUKH C IOPUAH-
YecKoW TOYKHM 3peHmsa? MMeer nu mpaBo Opurajga memu-
KOB, KOTOpas Ipuexana 3a KOHTAaKTOM IEPBOTO YPOBHS
JUTS TIOMEIIEHUS €r0 B M30JIAIHIO, CAETATh 3TO B NMPHUHY-
JIUTEIILHOM TIOPSAKE?

JeTanbHbIl aHamM3 3aKOHOJATENbCTBA IIOKA3bIBAECT
cnenytomee. Crarpet 23 Koncrutynum Pecniybimxu bBe-
Japych YCTAHABIIMBACTCS, YTO OTPaHUUYEHHE IPAaB M CBO-
00/1 TMYHOCTH JIONyCKaeTcs TOJBKO B CIydasx, Hpexry-
CMOTpEHHBIX 3aKoHOM. Kpome Toro, 3akoHoMm PecryOuu-
ku bemapycs ot 18 wmrons 1993 roma Ne 2435-XII «O
3JpaBOOXpaHEHNN» (ajiee — 3aKOH O 3/pPaBOOXPAHEHHH)

MIPeAyCMOTPEHa HEOOXOIUMOCTh MOTY4EHHS COTJIACHs Ha
OKa3aHHE MEIWIMHCKON IIOMOINM, a TaKkKe IOPSIOK
OTKa3a MaIieHTa OT OKa3aHUsI MEIUITMHCKON oMoty [3].

Bo3MOXHOCTD NPUHYIUTENBHOM IHAarHOCTUKA U
JICUYEHUsI OTAacHBIX 3a00JeBaHUH (B TOM YHCIEe KOPOHABH-
pyca COVID-19) mpemycmorpeHa rimaBoid 5 3akoHa o
3/IpaBOOXPaHEHUH, a Takxke 3akoHoM PecryOmuku bena-
pych ot 7 stHBaps 2012 r. Ne 345-3 «O npenynpexaeHuu
pacrpocTpaHeHusl 3a00JIeBaHUi, TIPEICTABISIONINX OIac-
HOCTb JUISl 37I0POBbsI HAaCcEJIEHUs, BUpyca MIMMYyHoaepuIu-
Ta YenoBeKay» (Jajee — 3aKoH 00 OIMacHBIX 3a00JIEBaHUIX
u BUY) [4].

UYacrs 4 cratey 28 3akoHa 0 3IPaBOOXPAHESHNH U CTaThs 19
3akoHa 00 omacHBIX 3abomeBaHmsIXx u BUY rosopsr o
TOM, YTO JINIA, B OTHOIIEHNH KOTOPBIX €CTh JOCTATOYHBIE
OCHOBaHMS TOJaraTb, 4TO OHM HMEIOT 3a0oJIeBaHuS,
MIPEACTABIIONIIE OMACHOCTD VIS 3J0POBbsI HACCIEHMUS, B
Cllydqae MX YKJIOHEHHS OT 0053aTEIBHOTO MEIUIIMHCKOTO
OCBUJICTEIbCTBOBAHMS 10  3aKJIIOUYEHHIO  BpauyeOHO-
KOHCYJIBTallUOHHOM KOMHCCHM I'OCYJapCTBEHHOM OpraHu-
3aliK 3[JPaBOOXPAHEHHS M C CAHKLHH NPOKypopa MOTYT
OBITh TOJBEPrHYTHl NPHHYIUTEIEHOMY MEIULIUHCKOMY
OCBHICTENILCTBOBAHUIO B TOCYIAPCTBEHHBIX OpPTraHU3aIMsiX
3/IPaBOOXPAHCHUS.

[Ipn 3TOM 1MOJ YKIOHEHHEM OT MEIUIHMHCKOTO OCBH-
JICTEIILCTBOBAHUS IOHNMAETCS HEsIBKa 0€3 YBaXKUTEIBHON
MIPUYMHBI B OPTaHU3aLUIO 3[PaBOOXPAHEHUS U OCBH/E-
TELCTBOBAHUS B T€UEHHE 3 JHEH C MOMEHTa MOTy4CHHS
MTICBMEHHOTO O(HUINAIBHOTO U3BEIICHNUS O BHI30BE.

NubpiMu  cnoBaMu, B3STh TECT Ha KOPOHABUPYC
COVID-19 (6e3 mpuHYIUTEIHHON H30JSAIKAN, & UMECHHO
TOJBKO IPOTECTUPOBATh Ha HAIIMUME ONACHOTO 3a0oJieBa-
HUS) y JIUIA, KOTOPOTO MO03PEBAIOT HOCUTENIEM JAaHHOIO
3a0oJieBaHus, C UMEIOT MPAaBO TOJBKO IPH OJHOBPEMEH-
HOM co0uTI0/IeHNH 4 yCIIOBUH:

1. Ectb OCHOBaHWSI IIOJIAraTh, UTO JIALIO 3aPAXKEHO BUPYCOM;

2. JInmo caMocToATENbHO HE SIBUIIOCH IS CAAYH TECTa
B Te€4eHHEe 3 JHEH Iocie Toro, Kak ObUIo yBEJOMIICHO 00
3TOM O(HIHAIBHO;

3. ecTh 3aKJIIoueHHe BpadyeOHOI KOHCYIbTalMOHHOMN
komuccnu (nanee — BKK) o atomy moBoxys;

4. mony4eHa CaHKIUS MTPOKypopa.

Hcxona u3 conepxanus 4acTu 6 craTed 28 3aKoHa O
3apaBooxpaHeHuu u ctath 20 3akoHa 00 omacHBIX 3a00-
jgeBaHusaAx u BHY, npunynutenbHas TOCHUTAIU3ALUS
BO3MOXHa TOJIbKO B OTHOWLICHHWHU JIUI], KOTOPBIE UMCEIOT
3a00JIeBaHus, IPEJCTaBIISIONINE OTIACHOCTD IS 3710POBbS
HaceJeHHs, U TOJBKO B CIIydae MX YKJIOHEHHs OT Jieue-
HUSL, T.€. OTacHoe 3a00JIeBaHNue YK€ ANAarHOCTHPOBAHO —
TIOJTY4Y€H MOJI0XKUTEIBHBIN (JIN0O0 JT0XKHOTIOJIOKHUTEIHHBIN)
pe3ynbTar TecTa.

Jns TpUHYIUTENEHOH TOCHIUTAIM3ALMH  OOIBHOTO
OTIAaCHBIM 3a00JIeBaHHMEM HEOOXOIMMO pEIIeHue Cy/a,
KOTOPOE€ MOXKET OBITh BBEIHECEHO TOJIBKO HAa OCHOBAHHU
saxmogeHnss BKK. A BKK B cBoro odepenp BmpaBe BBI-
HECTH 3aKIIOYCHUE MPHU OJHOBPEMCHHOM HAJIWYUH JBYX
yCIIOBUH: 1) TOJIOKUTENBHOTO TECTA, MOATBEPKIAIONIETO
omnacHoe 3a00JieBaHue; 2) YKIOHEHHs OOJHLHOTO OT JICUCHUSI.

W3 storo cnemyer, 4To MPOCTOE BHECEHHE KOPOHABUPYCA
COVID-19 B Ilepeuenp omacHBIX 3a00JicBaHHN HE JTacT
MEIMIIMHCKUM CITy0aM MOJHOMOYHMH Ha INPUHYANUTEIb-
HYIO M30JISALIUIO JIUI] TIEPBOTO KOHTAKTa C 3a00JIE€BIINM, HO
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U TPUHYAWUTEIBHOE B3SITHE TECTOB COIPSKEHO C HEd-
(DEeKTHBHBIM U UTUTEIBHBIM MEXaHU3MOM. T0, KaKUM 00-
pPa3oM AEHCTBYIOT CETOIHS MEJULIMHCKUE CITy>KOBI, OCHO-
BaHO B IIEPBYIO OYEpEIb HA CO3HATEIBHOCTH M TPaXKIaH-
CKOH OTBETCTBEHHOCTH O€NapyCcCKUX IrpakJaH.

OpHako, ¢ APYroil CTOPOHBI, HEOOXOANMO TTOHHMATh,
YTO HENb3s JOMyCTUTh MAacCOBOI'0 OTKa3a OT U3OJALHUU B
CTallUOHAape KOHTAaKTOB IIEPBOTO YPOBHA. OJTO MOXKET
NIPUBECTH K TOMY, YTO y MEIUIMHCKHX CIYyX0 He Oyzxer
JIOCTaTOYHBIX MEXaHH3MOB Uil NPHUHYAUTEIBHOIO BO3-
neictBua. Takum oOpa3oMm, B pyKax MEIHKOB OCTaeTCs
3akon Pecriyonuku benapycs 7 stuBaps 2012 r. Ne 340-3
«O  caHWTapHO-3MUAEMHOJIOTHIECKOM  OJIarOTOIydnd
HAaCEJEHUs», CT. 23 KOTOPOro rOBOPUT O CAHUTAPHOM OX-
pane tepputopun Pecniy6mmkn benapyce, u B uncie mpo-
YUX OTPAHUYUTEIBHBIX MEPONPHATHH NpeaycMaTpHUBACT
KapanTuH win oOcepBammio [5]. B Ilepeune nHpeEKIHOH-
HBIX M MAacCOBBIX HEMH(EKIMOHHBIX 3a00NEeBaHUH, Ha
KOTOpPBIE PAcIpOCTPAHSIIOTCS MEPONPUSATHS 10 CaHUTap-
HoM oxpaHe (yTBepkaeH IlocTtanoBnenuem MuHHCTEPCT-
Ba 31paBooxpaHeHus: Pecny6muku benapych oT 12 urons
2012 r. Ne 64) ectb MyHKT 35, KOTOPBIN 3BYYHUT CIEAYIO-
MM 00pa3oM: «Ipyrue 3a00JeBaHUsA, UMCIOIINE MEXKITY-
HApOJHOE 3HAYEHHE W BBI3HIBAIOIINE B COOTBETCTBHH C
[Mpunoxernem 2 MexXIyHapOIHBIX MEAMKO-CAaHUTAPHBIX
MIPaBWJI YpEe3BbIYaiHbIC CUTYalMd B O0JACTH CAHUTAPHO-
SMHUAEMHUOIIOTHYECKOTO  ONaromosryduss  HACcEICHUS».
B nacrosiuee Bpemst BO3 otHocut koponasupyc COVID-
2019 k mepeunro Takux 3aboneBaHuil. OQHUM W3 CIIOCO-
OOB CaHMTapHOW OXpaHbl SBJISAETCS IPOBEICHUE KOM-
IUIeKCa OTPAHUYMUTENBHBIX MEPONPHUATHH, a 3TO KapaHTHH
wim odcepBauys. VM BOT B 3TOM cilydae yke eCTb Ipeny-
CMOTpEHHas 3aKOHOJIaTeILCTBOM, & UMEHHO MHCTpyKIu-
el 0 mopsaKe MPOBEIEHHsSI OTPAHUUUTEIBHBIX MEPOIPHUS-
TUH, KoTOpas yrBepxkacHa [loctanoBnenuem Munsznpasa
Pecniyomuku Bemapycr ot 18.07.2012 Ne 108, BO3MOX-
HOCTh M30JILMH, B TOM YHCIIE 37I0POBBIX JIHI, KOTOpPBIE
MOTJIM MUMETh KOHTAKT C JIMIAMH, OOJBHBIMH MH(EKIH-
OHHBIMH 3200JICBAHUSIMH.
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COLUAJIBHBIE OTITYCKA:
ITPOBJIEMA ITPABOBOI'O PETYJIMPOBAHUA

Hoeuxoea E.A. (BHII)

Koncrutyrmus Pecybnuku bemapych 3akpemser oc-
HOBHBIC TpaBa M CBOOOIBI Tpaxkgan. OIHUM W3 TaKUX
MIpaB SIBJISIETCS UCIIOJIb30BaHUE COLIMATIBHBIX OTITYCKOB.

CouuanbHbIi OTIYCK HE OTJIMYAETCs] BBICOKOH crere-
HBIO HCCIIEIOBAaHHOCTH. BO3MOXHO, C MOSBIEHUEM 3aKO-
Ha PecnyOmuxu benapyce ot 18 mroms 2019r. Ne219-3
CUTYalllsl UBMEHUTCSL.

YTIOMSHYTHI 3aKOH BHEC KapIUHAJIbHBIC W3MEHECHUS
B Tpynosoit komeke PecryGmuku benapycs (manee — TK) [1],
B YaCTHOCTH:

1) B ct. 1 TKBKITIOUEHO MOHSTHE «OMHOKHMA POIUTENHY;

2) B HOBOM peOakimuW TpeicTaBieHa CcTaThs 186:
«[Ipn poxnenun pebeHKa M BOCHHTAaHHH €r0 B CEMbE
HaHMMAaTeNb 0053aH 10 KEJIaHHIo 0TI (0TYMMa) peOeHKa
MPEeIOCTaBUTh €My OTIYCK 0e3 coxpaHeHUs 3apaboTHOI
IUTaThl IPOJIOJDKUTENIBHOCTRIO He Ooiee 14 kaneHAapHbIX
nHel. MHasi mpoomKUTEeNbHOCTh U (W) OIjiaTa OTITyC-
Ka IPU POXKICHUU peOCHKa MOTYT OBITh MPEAYCMOTPEHBI
KOJDICKTHBHBIM JTOTOBOPOM, HaHMMaTeneM. OTITyCK OTITY
(oT4MMYy) TIpH POKICHUH peOCHKA MPEIOCTABISIETCS €H-
HOBPEMEHHO TI0 €r0 MUCHbMEHHOMY 3asBJICHUIO B TCUCHHE
IIIECTH MECSIIEB C AaTHI POKICHHUS PeOCHKAY;

3) BHecennl m3MeHeHus B cr. 191 TK, a umenHo,
YTOYHEHOYCIIOBHE THCEMEHHOTO COTJlachsi pabOTHHKA
IIpU HEOOXOAMMOCTH BPEMEHHOW NPHOCTAHOBKU paboT
WIA BPEMCHHOM YMCHBIIICHUH UX 00beMa U T.JI. HAHUMa-
TeJb BIIpaBe MPEIOCTaBUTh €My OTIYCK 0e3 COXpaHeHUs
WIA C YacTUYHBIM COXPAaHCHHEM 3apabOTHOM IIaThI.
[IpogomKUTENBHOCTh MPEAOCTABIAEMOrO PAOOTHUKY OT-
MyCKa CyMMapHO He JOJIKHA MPEBBIIATh 6 KaJeHIapHBIX
MeCSLEB B TEUEHUHU KaJleHAapHoro roja [2, c.128].

4) B cBsi3u ¢ uaMeHenusmu B cr. 268 TK — 3anperia-
€TCsI OTKa3bIBAaTh OJWHOKHM DPOJHTEIIM B 3aKIIOUYCHHE
TPYIOBOTO JOTOBOPA TI0 MOTHBAaM, CBS3aHHBIM C HATMYHEM
JIeTel B BO3PACTE IO YETHIPHANATH JIeT (eTei-MHBAIIOB
— JI0 BOCEMHAJIIIATH JIET); HE JIOIYCKAeTCs PacTOPKCHUE
TPYJIOBOTO OTOBOpA MO WHUIIUATHBE HAHUMATEJS:B CBSI-
3 C COKpaIlleHHeM YHWCJICHHOCTH mTaba W B Clydasx,
MPeIyCMOTPEHHBIX myHKTamMu 3 — 5 cT. 42 TK, — ¢ onu-
HOKUM PpOJMTENEM, MMEIIUM pebeHKka B BO3pacTe 10
Tpex jer [2, c. 176].

BaxxHO TO, YTO TapaHTHH, KOTOPBIC MPEIyCMOTPEHEI
JUIA pabOTAIONINX KCHIMH-MATepei, pacpoCTPaHsIIOTCS
Ha pabOTAIOIINX OJMHOKUX POIUTEIICH, BOCIIUTHIBAFOIIIX
JIeTell COOTBETCTBYIOIIETO BO3pPAacTa, B CBSI3H C UeM, BHE-
ceHbl u3MeHeHus B ctatbio 271 TK.

Bcé 3T0 CBHIETENBCTBYET O COIMATIBHOM 3alIuTe rpa-
KTaH-PaOOTHUKOB UMEIOMINX JIETEH, a Takke 0 3a00Te Ha
rOCYy/IapCTBEHHOM YpOBHE O OJaromoiyduu paOOTHUKA B
LEJIOM.

Kak mnomuepkuBaer M.C.Mumenko: «ConuanbHbIN
OTITYCK MOXXHO OTHOCHTH K Hepabouemy BpeMeHH, HO, B
OTIIMYKE OT BPEMEHM OTIbIXa, 3TO YacTh KaJEHAAPHOTO
BPEMEHH, KOTOPOE, KaK MPaBIIO, UMEET A pabOTHHKA
LIeJIeHAIIPaBJICHHOE COLMAIbHOE 3HAUEHHE, TIPEJOCTABIIS-
eTCsl W OIUIayuBaeTcs (MM HE OIUTAYMBAETCS) 3a CYET
¢onna paboyero BpeMeHH opranuzaum» [3, ¢.123].
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YuuteiBasg TOT (akT, YTO COIHAIBHBIA OTITYCK Ipe-
JOCTABIIICTCS JIs1 MHOXKECTBEHHBIX COLMAIIBHBIX 3a/1ad,
pekoMeHayeM BbACIUTh e€ro B pamkax TK B kauectBe
OTIENBFHOTO HHCTUTYTA.
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KpaTkuii Kkypc /

AKTYAJIBHBIE BOITPOCBI DMAHCHUITALIUN
HECOBEPHIEHHOJIETHUX
B PECIIYBJIMKE BEJIAPYCbH

Hoesukoea E.A. (FHII)

Wuctutyt sMmaHcunaimu it Pecryonuku Benapych
MPE/ICTABISIETCS] HOBBIM siBlIeHHEeM. CaMO CJIOBO 3MaHCH-
manus MPOUCXOMUT OT JIaT. emancipatio, To ecTb 0OBsIBIIe-
HHEM HECOBEPIICHHOJCTHETO IIONHOCTHIO JIEECIOCOOHBIM
[3]. Heob6xoammMocTh BOSHUKHOBEHHS HHCTHTYTa AMaHCH-
MU CBS3aHA CO CTPEMUTEIHHBIM PAa3BUTHEM PHIHOYHOM
SKOHOMUKH, SKOHOMHYECKUMHE pehopMaMu, KOTOPEIE TIPO-
UCXOIWJIM B Hamled CTpaHe B TIOCIETHEE NECATHIICTHE,
pacipeHreM IpaB cpeu HECOBEPIICHHOICTHUX TPaXkKaaH
U UX CTPEMJICHHE K y4YacTHIO B TPaXKAAHCKHUX IPaBOOTHO-
IHICHHSIX HapaBHE C TIOJHOCTHIO JIEECTIOCOOHBIMH CYOBEKTaMH.

ITo oOrieMy mpaBuITy JIUIO, KOCTUTIICE 16 JIET, MOKET
OBITh MPU3HAHO IMOJHOCTBHIO JIEECIIOCOOHBIM TPH COOIIIO-
JICHUH OJTHOTO M3 JIBYyX IOPUINYECKHX (PAKTOB: JIHMIO pa-
00TaeT Mo TPyAOBOMY AOTOBOPY (KOHTPAKTY); C COTIIACHS
poauTeneld, yChIHOBUTEIICH WM TIOTICYUTENSI 3aHUMACTCS
NPEINPUHAMATEILCKOW  esATeNbHOCThI0.  [Ipomenypa
NPU3HAHUS I SMAHCHIIMPOBAHHOTO IIPOUCXOJHT B
YCTaHOBJICHHOM IMOPSIKE OpPraHAMH OIEKH W IIOTICYH-
TENBCTBA MPHU COTIACHU OOOHMX POAWTENEH WIH, MPH OT-
CYTCTBUHM TaKOBOTI'O, B cyseOHOM mopsike [1].

Hcxons u3 Toro, 4To HOpMa, Kacaromascst SMaHCHITAIIH,
MOSIBUJIACh B 3aKOHOJATETIbCTBE OTHOCHTENIBHO HENABHO,
MOXKHO CKa3aTh, YTO BHECEHHE B HE€ HEKOTOPBHIX KOPPEKTH-
POBOK 3HAUUTENHHO YITyUIIUT Ka4eCTBO ITON MPOIIETyPHL.

OO6pamaroT Ha ce0s BHUMaHHE CIEIYIONINE aKTyallb-
HBIC BOIIPOCHL:

1. HeT KOHKPETHOTO YTOYHECHHS, KTO MOXXET OBITH
3asiBUTENIEM IPU IMAHCHUIIAIIMK B OPTaHbI OMEKH U TOTe-
YUTEIhCTBA. T.K. ATOT IMpOIecC MOApa3yMeBaeT IMOIHYIO
JIEECIIOCOOHOCTh JIUIIA, MOAXOJ K HEMY JOJDKCH OBITh
MOJTHOCTBIO OCO3HAHHBIM M TIO/IaBaTh 3asBICHUE JTOJDKEH
MMEHHO TIOJIPOCTOK. DTa Mepa JOJHKHA OBITh periiaMeH-
THPOBaHA JJII TOTO, YTOOBI M30€XKAaTh 3J0YMOTPEOICHUS
3aKOHHBIMH TIPEJICTABUTEISIMHA CBOUX ITPAB.

2. IIpu ocymiecTBICHNH SMaHCHIIAIH TPeOyeTcs co-
TJIacHe POJUTENEH, YCBIHOBHUTENS WM momedntens. Of-
Hako (hopMa coriacusi He YCTaHOBJICHA 3aKOHOIATEIILCTBOM.
Tak ke 3aKOHOJATeNb HE YTOYHSCT, HYXKHO JIH JHYHOE
NPUCYTCTBUE POIWTENCH Ha 3aceJaHuW WIH Tpedyercs
TOJIBKO caM (akT ux coriacus [2].

3. IIyHKT O corJIacuu NIByX poauTeniell He MaéT BO3-
MOKHOCTH B aJIMHUHHMCTPATUBHOM IOPSIKE SMAHCHIUPO-
BaTh JIMLO, KOTOPOE MPOKUBAET TOJBKO C OJHUM M3 PO-
quteneid. Bompoc nerko pemaercs, MyTéEM MperOCTaBIIe-
HUSI IOKYMEHTOB, TIOATBEP KJAONINE CIEAYIONIe (hakThl:
BTOPOW POIMTEND JHIIEH POJUTENBCKHX NpaB, NMPU3HAH
HeJlleecrocoOHbIM, 00bsBIIeH ymepunM. Ho ecim ponu-
TeJI NPOCTO HE NPOXKUBAIOT BMECTE, OAUH W3 HHUX HE
y4acTBYeT B BOCIIUTaHMM peOEHKaA, HE MPOU3BOIUT -
CTBUH BO 0JIaro MOJAEP)KKU CEMbU, TO MOIYyYCHHE €ro
corjiacusi MOXeT OBITh TPOOJIEMaTHYHBIM.

4. B nepeune 00 yclIOBUSX IPU3HAHMS JIMIIA SIMAHCH-
MIUPOBAHHBIM HET IIYHKTa O TOM, YTO OHO JOJKHO UMETh
JOCTaTOYHBIA W CTaOMIbHBIA noxoxa. B cratee 26 I'pax-
JAHCKOTO Konekca PecmyOmmkm Bemapych ykasaHo, 910
rpaXkIaHWH, JOCTHUTIINN MIECTHAAUATHIETHETO BO3PAaCTa,
JOJDKEH paboTaTh MO TPYIHOBOMY IOTOBOPY (KOHTPAKTY)
WM C COTJIACUsS 3aKOHHBIX MPENCTaBUTENEH 3aHUMAThCS
MIPEeAIPUHIMATENIECKOM e TeNbHOCThI0. BHeceHue wus-
MEHEHHUH B JTaHHYIO CTaThIO JAcT OMNpEeNeNE¢HHYIO rapaH-
TUI0 HECOBEPILUECHHOJIETHEMY B €r0 JaJbHEHUINECH XU3HU
IIPU OCYILECTBJICHUH CBOMX IIpaB, 00S3aHHOCTE W MHTe-
pecoB. Hanuuue TpyJnoOBOM KHMXKKM U PETUCTPALMU, KaK
MHAWBHIYaIBHOTO MpEANpUHUMATENs, HE IOJKHO SB-
JSTBCS. 0€3yCIOBHBIM (DaKTOM TPH3HAHMS JIMLA YMAHCH-
NMUPOBaHHBIM. Tak e 3TO HE O3HadaeT, 4To PEeOCHOK
CMOJXKET ce0sI TIOJTHOCTBIO 0OECIIEUNTh, a €T0 POAUTEIH, B
MIPOTUBHOM Cilydae, OyXyT IOMOTraTh €My MaTE€pHasIbHO.
Bepuémcs k ToMy, 9TO penieHne 00 IMaHCHIANUH JTOJIXK-
HO COBEpIIATHCS JIUIIOM, IOJHOCTBIO OCO3HABIIEE BCIO
CUWJIy HaCTYNAKOIUX MPABOBBIX MOCIEACTBUM U OCO3HAH-
HO JKeJalllee UX, KaKIbIH Cllydail JOJKEH paccMaTpHu-
BaTbCA MHAMBUAYAJIbHO, YUYUTBIBAaA BCC O6CTOHTCHBCTBa.

5. CnenyeT OTMETUTh, YTO OpPTaHbl ONEKH U IOINEeYU-
TEJICTBA HE BCET/1a MOTYT B IOJIHON Mepe OLICHUTH IieJie-
COO0Opa3HOCTh  SMAHCHIIAIIMM  HECOBEPIICHHOJETHETO,
YPOBHS €ro 3penocTH. B xoze olleHKH B TTaBHOH Mepe
YUHUTBIBAETCS COIJIACUE POJMTENEH, a HE MOPAJIBHBII aCHEKT.

MoxHO clenaTh BBIBOJ, YTO 3aKOHOZATENh MOOMIPSET
paHHEee NpeaNpUHUMATENbCTBO, CO34AET yCIOBUs AN ca-
MOCTOSITEIBHOCTH M PAHHETO CTAHOBIIEHUS MOJIOJEXKH,
KaK MOJHOCTBIO JIeeCIOCOOHBIX JHIl. OIHAKO Ha MPAKTHKE
MBI BCTPEUACMC C PAIOM HEYPETYJINMPOBAHHBIX BOIIPOCOB.
IMoaxoas K YMaHCHITUPOBAHUIO MOJPOCTKOB CIETyeT TINa-
TEJIBHO PacCMaTpUBaTh KAXKAbIA ClIy4ald WHAUBUAYAJIBHO,
JieT1asi BBIBOJ O TOM, MOXKET JIM PeOEHOK 0CO3HABATH U HECTH
Ipy3 B BHJIE NOJTHOW OTBETCTBEHHOCTH 3a CBOU JICHCTBUSL.

JINTEPATYPA

1. I'paxnanckuii konekce Pecy6nuku benapych [DnekTpoHHbIi pe-
cype] : 07 nexabpst 1998 r., Ne 218-3 : mpunsr [lanatoii npencraBure-
neit 17 mronst 2008 . : 0n06p. Coserom Pec. 19 HosiOpst 1998 1. : B pen.
3akona Pecn. Berapych ot 04.05.2019 r. // 9TAJIOH. 3akoHoqaTenbCT-
Bo PecnyOnuku Benapyces / Hau. nientp npaBooit nuadopwm. Pecr. bena-
pyck. — Munck, 2020.

2. 06 yrBepxaeHnd [1oM0KEeHHs O TOPSIIKE PACCMOTPEHHsT Opra-
HaMHM ONEKH H MONEYUTEIbCTBA 00paleHH TpaXkaaH 00 OOBSIBICHUHN UX
TIOJTHOCTBIO JIeeCIOCOOHBIMH (3MaHCHUIIANK) [DNeKTpOHHBIN pecypce] :
noctanosieHne Cosera Munuctpos Pecn. bienapycs, 7 mapta 2006 r.,
Ne 326 // DTAJIOH. 3akoHomatenbcTBo PecnyOnuku benapycs / Harr.
Ientp npasosoii napopM. Pecrt. Benapycs. — Munck, 2020.

3. Harmonansueiii mpaBoBoit Marepuer-mopran Pecry6muku Berna-
pychb [DnextpoHHbld pecype]. — Pexxum nocryma: http://www.pravo.by. —
Jata nocryna: 24.06.2020.

97




CIIEHUAJIBHBIE OCHOBAHUWS 1)1
OCBOBOXIEHUSA OT I'PAKIAHCKO-
MPABOBOW OTBETCTBEHHOCTHN
YYACTHHUKOB INIEPEBO3KHU I'PY30B

Ocmanwk K.B., Anvgpep C.A. (BHII)

B 3akoHO#aTeNnbCTBE, PETYIUPYIOLIEM AEATEIBHOCTD,
CBSI3aHHYIO C MEPEBO3KOH Ipy30B, IOMUMO OOLIMX OCHO-
BaHUil, COZEP)KUTCS CHELMATbHBIM IepeueHb O00CTOos-
TEJIbCTB, NMPU HAJIMYUH KOTOPBIX JIULO MOKET OBITH OCBOOO-
MJICHO OT OTBETCTBEHHOCTH 3a HapyIlIEHHUE 00sI3aTeIbCTB.

B gactHOCTH, 1. 2 cT. 748 'K ycTaHOBIIEeH mepedeHb
OCHOBaHMH 711 OCBOOOXKICHUS IEPEBO3UNKA U TPY300T-
MPaBUTENS OT OTBETCTBEHHOCTH COOTBETCTBCHHO 3a He-
MOJady TPAHCIIOPTHOTO CPEICTBA IOA 3arpy3Ky W HEHC-
MOJIb30BaHNE MOJAHHOTO TPAHCIOPTHOTO CPEICTBA, KO-
TOPBIE MOTYT OBITH pa3ZeICHBI HA TP IPYIIIIBL:

1) oGcTosITENBCTBA HEPEOIOTMMON CHITBI,

2) mpeKpalieHus WK OTpaHUYEHHs TIEPEBO3KH IPy30B
B OIpEJENCHHBIX HANPaBICHUAX, YCTAaHOBJICHHOTO B IO-
psAKe, IPeAyCMOTPEHHOM 3aKOHOIATEIECTBOM;

3) B MHBIX CllyyasX, NPeIyCMOTPEHHBIX 3aKOHOJa-
TEJILCTBOM.

B kadecTBe 0OCTOSITENBCTB MEPBOI IPYIIIBI TOHUMAIOTCS
o01mue MoJI0KeHHs 0 HATMIUH «(popc-Maxkopa», KOTOPBIHA
czienan HeBO3MOXKHBIM HCIIOJTHEHHE 0053aTeIbCTBA.

OOcTosITenbCTBa BTOPOH TPYIIIBI MOTYT SIBUTHCS OC-
HOBaHMEM JJIsI OCBOOOXKAEHHS YIaCTHUKOB aBTOMOOMIIB-
HOM NEpEeBO3KU TPy30B OT IpaKJaHCKO-IIPaBOBOI OTBET-
CTBEHHOCTH B CIIyyae HAJIW4Hs COOTBETCTBYIOLIETO pac-
MOPSDKEHHST KOMIIETEHTHOTO OpraHa, MO0 B CBSI3U C H3/1a-
HHEM COOTBETCTBYIOILIETO HOPMATHBHO-TIPABOTO aKTa, KOTO-
PpBIi 3ampelnaeT MO0 JenaeT HEBO3MOXKHBIM OCYIIECTBIIe-
HHUEM JIeSTeIbHOCTH 10 aBTOMOOMIIBHON TIEPEBO3KE IPY30B.

B kauecTBe mpumepa Takoro OOCTOSATEIHCTBA MOXKET
paccMaTpuBaThCsl peIICHHE KOMIIETEHTHOTO TOCYyIapcT-
BEHHOT'O OpraHa 00 OTrpaHWYECHUH WM IPEKPAIIEHUH Tie-
PEBO3KM TPY30B Ha ONpPEIENICHHBIX YYacTKax CTPaHbl B
CBSI3U C OOBSIBICHNEM KapaHTHHA, a TAKXKE B CBSA3H C He-
HaJUIeKAIIUMH TOTOIHBIMH YCJIOBHSMH U OTPaHUYEHHEM
B CBSI3M C 3TUM JIBIDKEHUS II0 OIpEeNICHHBIM HaIlpaBe-
HUSIM U T.IIL

K obcTosiTenscTBaM TpeThet IPpyMIbl MOKHO OTHECTH
HHBIE CJIyyaH, KOTOPBIE B 3aKOHOJATENbCTBE paccMaTpH-
BAIOTCSI B KAYECTBE OOCTOSATENBCTB C HAJTHMYHUEM KOTOPBIX
3aKOH CBSI3BIBAET BO3MOXXHOCTH OCBOOOXKAEHUS yJacTHH-
KOB aBTOMOOWJIFHOH NEpEeBO3KU I'PY30B OT IpakIaHCKO-
IIPAaBOBOH OTBETCTBEHHOCTH.

Tak, cormacuo 4. 2 cr. 51 3akoHa PecrryOnuku bema-
pyce ot 14.08.2007 Ne 278-3 «O0 aBTOMOOMIBHOM
TPaHCIIOPTE M aBTOMOOMIIBHBIX IepeBo3Kax» [1] n myHk-
Ty 369 IlpaBnn aBTOMOOMIIBHBIX ITEPEBO3OK TPY30B, yT-
BEP)KICHHBIX mocTaHoBieHHeM Cosera Munmnctpor Pec-
nyomuku bemapych ot 30.06.2008 Ne 970, aBTOMOOMIIB-
HBIN TIEPEBO3YMK OCBOOOKIAETCS OT OTBETCTBEHHOCTH:

1) 3a Hemojmady WM HECBOEBPEMEHHYIO TIOJady
TPAHCHOPTHOTO CPEJICTBA, ECITH:

— 3TO HNPOU30LLIO BCIEACTBHE HENPEOJOIUMOMN CHIIbI
WIN JPYTHX HENpPeJOTBPAaTUMBIX TPH JAHHBIX YCIOBHUIX
00CTOSITENILCTB;
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— 3TO MPOM3O0IIO BCIECACTBUE MPEKPAIICHHUS WIN OT-
paHUYEHHS] aBTOMOOMIIBHBIX MEPEBO30K B ONPEAEIECHHBIX
HANpaBJICHUSX, YCTAHOBICHHBIX B MOPSAKE, NMPEIYCMOT-
PEHHOM 3aKOHOAATEIIHCTBOM;

— B MHBIX CIIy4asX, IPEIYCMOTPEHHBIX 3aKOHONATEIb-
CTBOM;

2) 3a yTpary, HeJOoCTauy, NMOp4y WM TOBPEXKACHUE
rpy3a, ecllu:

— Tpy3 HpUOBLT B HCIPABHOM IPY30BOM TPaHCIOPT-
HOM CpPEZCTBE 3a UCIIPAaBHBIMH IUIOMOaMHU Ipy300TIpaBH-
Telsl, a INTYYHBIH IPy3 — B MCIPABHOM Tape win 0e3 Ha-
pYLIEHUH YIaKOBKH U IJIOMO IPY300TIIPaBUTEINS;

— HejmocTaya, 1MopYa WM IOBPEKACHHE IMPOHM3OIILIH
BCJIC/ICTBHE €CTECTBEHHBIX HMPUYMH, CBA3aHHBIX C aBTO-
MOOMIIFHOW TIEPEBO3KOH I'py3a Ha TPy30BOM TPAHCIOPT-
HOM CPEJCTBE C OTKPHITHIM KY30BOM,

— CONPOBOK/IEHHE I'Py3a MPOU3BOAMIOCH 3aKa34NKOM
aBTOMOOMIIEHOW NIEPEBO3KH;

— HeJxocTauya TIpy3a HE IPEBBIIIAET E€CTECTBEHHOU
yOBLIH;

— yTpara, HeJjocTaua WiIu IOBpeXkAeHue (Iopya) rpysa
MIPOM30IIUIN BCIIEICTBHE OOCTOSATENBCTB, KOTOPhIE OH HE
MOT TIPEOTBPATUTh U YCTPaHEHHE KOTOPBIX OT HEro He
3aBHUCEIO.

ITpn Hammaum XOTst OBl OAHOTO M3 YKa3aHHBIX BBIIIC
00CTOSITENIBCTB, €CIM OHO SBWJIOCH NPUYMHOW HEHCIOJ-
HEHUs 00s13aTeNbCTBA 110 aBTOMOOMIIBHOI ITEpeBO3KE Ipy-
30B, K IIEPEBO3UHKY HE MOTYT OBITH NPHMEHEHBI MEPHI
Ipa’kAaHCKO-TIPABOBOI OTBETCTBEHHOCTH.

HecmoTrpss Ha pgerambHOE perjlaMEHTHPOBAaHUE 00-
CTOSATENBCTB, HMCKIIOYAIONUX  IPa)kJaHCKO-TIPAaBOBYIO
OTBETCTBEHHOCTh YYaCTHHUKOB IIPH OCYIIECTBICHUHU aB-
TOMOOHIIbHOM TEPEeBO3KH TPY30B, B CyneOHOIl MpakTHKe
JI0 HACTOSILIIETO BPEMEHHM OTCYTCTBYET equHOOOpaszue B
UX TPUMEHEHHH.

C omHOM CTOPOHBI, OTCYTCTBUE €ANHOOOpa3Mst O BO-
NpoCy NMPUMEHEHHMS TIOJIOKEHUH 00 OCBOOOXKIECHUH JINI
ABTOMOOWJIBHOM TEPEBO3KH TPY30B OT OTBETCTBEHHOCTH
CBSI3aHO C OTCYTCTBHEM 3aKpPBITOTO IEPEYHS TaKHX OCHO-
BaHui. C APYroil CTOPOHBI, HEKOTOPHIE TTOJIOKEHUS 3aKO-
HOJIATeNIbCTBA ONPEJIENIIOT TOJIBKO 00Inee omnpenesieHne
00CTOATENBCTB, KOTOPBIE MOTYT SBUTHCSI OCHOBAaHUEM IS
OCBOOOXKICHHUS YYaCTHHKA aBTOMOOMIBHOM MEpEeBO3KH OT
OTBETCTBEHHOCTH, HO TIPH 3TOM HE OMNPENENAI0OT X KOH-
KPETHbIEC MPU3HAKH, XapaKTEPUCTHKH H T.II.

Tak, nHanpumep, cornacHo 1. 1 ct. 750 'K nepeBo3uunk
HECeT OTBETCTBEHHOCTh 332 HECOXPAHHOCTh Tpy3a WU
Oaraxa, IPOUCHIEIIYIO TIOCIE MIPUHSTHS €r0 K MepeBO3-
K€ M JI0 BBIAAYM TPY30MOJydaTelto, YIIOJIHOMOYEHHOMY
UM JIMIy WIM JIMIY, YHOJHOMOYEHHOMY Ha IOJIydeHHE
Oaraxka, eciM HE JOKAaXET, YTO yTpaTa, HeJOCTadya WU
noBpexJeHne (mopya) rpy3a WM Oaraxka HpOWU3OLUIN
BCJIEJICTBHE OOCTOSITENBCTB, KOTOPHIE IEPEBO3UNK HE MOT
MPEIOTBPATUTh M YCTPaHEHHE KOTOPBIX OT HETO HE 3aBHCEIO.

Takum 00pa3om, aBTOMOOMIBHBIN MTEPEBO3YNK MOKET
OBITH OCBOOOXKIEH OT OTBETCTBEHHOCTH (B YaCTHOCTH,
B3BICKAaHUS CTOMMOCTH HCIIOPYEHHOTO WM YTPAa4eHHOTO
Ipy3a), €ClIi IOKaXKeT, YTO TOBPEXKIEHHE MIN yTpara
rpy3a MPOU30LLIHN BCIEACTBHE!

1) HempaBWIBHBIX AEHCTBUI (0e31elCTBHS) OTIIPAaBH-
TeJst ¥ / WM MOJIydaTens B TeX ClydasX, KOraa Norpyska,
BBITPY3Ka, YKJIaJKa M KpeIuIeHHe Tpy3a MPOU3BOIMINCH




CHJIaMU TIOCTICTHHUX U SIBHJIMCH IMPHYMHONW MOBPEXKICHUS,
HOPYH WK YTPATHI TPY3a;

2) HEBEPHBIX MHCTPYKLHUH, JAHHBIX NIEPEBO3YHUKY IPY-
300TIHPABHUTENECM, ITIOBJICKIINX HEMPAaBIIIBHOE NEHCTBHE
(6e3neiicTBIE) TIEPEBO3UNKA;

3) 0COOBIX €CTECTBCHHBIX CBOICTB Ipy3a, TaKHX, KO-
TOpBIE IPpy3y NPUCYIIH 11O CBOEH MpHpoJe (CaMoBO3ropa-
HHE, KOpPO3us, NOSIBIIEHHE HACEKOMBIX U IIpouee);

4) HacTyIUIEHHs] TaKHX OOCTOSTENbCTB, TO €CTh TAKUX,
KOTOPBIE NIEPEBO3YUK HE MOT MIPEIBUAET U IPEOIOIETh.

CrenoBarenbHO, yCTaHOBICHUE (haKTa HAIMYUS WU
OTCYTCTBUSI OOCTOSITENILCTB M30€XKATh KOTOPHIX MEPEBO3-
YUK HE MOT U TOCIEICTBUS KOTOPBIX OH HE MOT IIPEROT-
BpaTHTh, BO3MOXKHO TOJIBKO HA OCHOBAaHHMU H3YUCHUS
CJIOKHMBIICHCS CUTYaIlH B IIETIOM.

Tak, HanmpuMep, OO HACTOSIIETO BPEMEHH B IPaBO-
NPUMEHHUTENBPHON MPaKTHKE OTCYTCTBYIOT €IMHOOOpa3-
HBIC TTOJIXO/BI B YACTH OTHECEHHSI KPaykKH Ipy3a K 00cTos-
TEJBCTBAM, KOTOPbIE NEPEBO3YMK HE MOTI MpPEIBUAETH U
HE MOT IPeAOTBPATHUTb.

To ecth cam (akT XHIIEHUS I'py3a MO CBOCH CYTH He
MOXKET PacCMaTpPHUBAThCS B KauecTBE OOCTOSTENLCTBA,
HCKJIIOYAIOIIEro OTBETCTBEHHOCTh IepeBO3uMKa. BakHoe
3HA4YEHHE NPHU ONPENCICHUH HAIWYMS I OTCYTCTBHS
00CTOATENBCTB, KOTOPBIX TEPEBO3UMK HE MOT H30EKarth,
UMEIOT (haKTHIECKHE JIEHCTBUS caMOro MEepeBO3YMKa, a
TaKke 00CTOATENHCTBA, KOTOPBIE TPEAIIECTBOBAIN U CY-
IIIECTBOBAJIM B MOMEHT XHIIECHUS TPy3a.

Hanpumep, cormacHo uMeromencs: cyaeOHoH mpaKTH-
ke PecriyOnuku Benapych, B ciydae ecii XUIlEHHE rpy3a
MIPOM30IIIO HOYBIO Ha TEPPUTOPHUU OXPAHIEMOIl CTOSIHKH,
U BOAMTENb TEPEBO3YMKA B TOT K€ JEHb 3asBWJI O CIIy-
YUBIIEMCA B MPAaBOOXPAHUTENbHBIE OPraHbl, MEPEeBO3YUK
MOJIEIKUT OCBOOOXKCHUIO OT OTBETCTBEHHOCTH 3a TOTE-
pIO TPpy3a, HOCKOJIBKY HOTeps Ipy3a BbI3BaHA 0OCTOSTENb-
CTBaMH, M30€XaTh KOTOPBIE TPAHCIIOPTEP HE MOT M MO-
CJIEJICTBUSL KOTOPBIX OH HE MOr mnpenoTBpatuts [2]. Ilpu
0CBOOOX/ICHNH TIE€PEBO3YMKA OT OTBETCTBEHHOCTH CYIbI
HCXOAAT M3 TOTO, YTO, BO-TIEPBBIX, MIEPEBO3UMKOM OBUIN
NpEeANpPUHATA JOIDKHAS OCMOTPHUTENBHOCTh — TIpy3 ObLI
OCTaBJICH HA OXPAHSIEMOW CTOSHKE, BO-BTOPBIX, XUILCHNE
rpy3a MPOU30ILIO BCIEACTBHE OOCTOATENBCTB, KOTOPHIE
MIePEeBO3YHK HE MOT PEAOTBPATHUTD.

Taxke NPUYMHON MOBPEXKICHUS I'py3a BECbMa 4acTo
CTaHOBSITCA aBapHU C y4acTHEM aBTOMOOWIIS, B KOTOPOM
HaXOJUTCS TPYy3, a yTpara Ipy3a HEpeaKo NMPOUCXOIUT B
CBSI3M C €r0 XWIIEeHHeM. B HacrosIiee Bpemsl, yrpara Uiu
MOBpEXJICHNE  Tpy3a B  pe3yiabTaTe  JOPOXKHO-
TPaHCIIOPTHOTO HPOUCIIECTBUSl paccMaTpHUBAIOTCS CyJa-
MH B Ka4eCTBE 00CTOSATENILCTBA, OCBOOOXK/IAIOIIETO TIepe-
BO3YMKAa OT TPaKIAHCKO-TIPAaBOBOH OTBETCTBEHHOCTH,
€CITH JOPOXKHO-TPAHCIIOPTHOT'O NPOMCHIECTBHS ITPOU301I-
JIO HE 10 BHHE BOJAWTENS IepeBo3unka (0O0CTOSTENbCTBO,
KOTOpOE IEPEeBO3YMK HE MOT TPEABHICTH) M BOIUTEIH
MepeBo3drKa He MMeNl BO3MOXXKHOCTH KaKMM-THOo obpa-
30M U30eXaTh yTpaTry WM IOBPEXAEHHE rpy3a (HEBO3-
MOXKHOCTh M30€XKaTh CTOJIKHOBEHHS U T.11.) [3].

YuuTeIBasg W3JI0KEHHOE MOXKHO CHENATh BBIBOA, UTO
HaJlMyhe CHelUalbHBIX OCHOBAaHHMH OCBOOOXKIECHHUS yda-
CTHHMKOB II€PEBO3KH I'PY30B OT OTBETCTBEHHOCTH IpHU Ha-
pYILIEHHH 0053aTENbCTB MPU OCYIIECTBICHUN MEPEBO3KH
Ipy30B 00YCIIOBIEHO CHEUU(HUKON OCYIIECTBICHHUS TaKOH

JesTenbHOCTH. BMmecTe ¢ TeM, 3aKOHOZATENbCTBO MOXKET
OTIPEICITUTh TOJBLKO O0IMe 4epThl (OCHOBHBIE XapaKTe-
PHUCTHKH) OOCTOSTENIBCTB, HACTYIUICHHE KOTOPBIX MOXET
SIBUTBCSL OCBOOOXKACGHHEM OT NMPUMEHEHHs Mep K JIULY,
JOITyCTHBIIEMY HapyLICHHEe 00S3aTeNbCTB, MEP IpaXkIaH-
CKO-TIPABOBOI OTBETCTBEHHOCTH, TaK Kak ()aKTHUSCKUE
obcroaTenbcTBa Kaxaoro (Qakra HapymeHus o0s3a-
TENBCTB CIIEIM(UIHBI 1 UHIUBUAYATH3HPOBAHEI.
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IMPOJA’KA HNUMYIECTBA B ITPOIIEAYPAX
3KOHOMMYECKOMW HECOCTOSITEJIbHOCTH
(BAHKPOTCTBA) HA 3JIEKTPOHHBIX TOPI'AX

Ilexkapuux A.A., Anvgpep C.A. (BHII)

OO0mrrie BOIPOCH PacIOPsKCHUS UMYIIECTBOM IOJIK-
HUKa ycTaHaBIWBaIOTCs 3akoHoM PecmyOmuku Bemapychk
ot 13.07.2012 1. «O0 3KOHOMHYECKOH HECOCTOATEIHHO-
ctu (6aHKpOTCTBE)» (Hanee — 3akoH) [1]. B cooTrBeTcTBUNM
co cratbedl 127 3akoHa mocie MPUHATHS CYIIOM, pac-
CMaTPHUBAIONUM SKOHOMHUUYECKHUE JIeNa, PEIIeHUs O caHa-
LMY, aHTUKPU3UCHBIA YIIPABJISIIOIIUNA BIPABE B COOTBET-
CTBUU C IJIAHOM CaHAIMU JIOJDKHHMKA TPUCTYIUTH K MPO-
Jake MMYIIECTBa JOJDKHHUKA, B TOM YHCIE €ro 1eburtop-
CKOH 3aJI0JDKEHHOCTH, Ha TOprax.

3aKkoH mpexycMaTpHUBaeT, YTO TOPTU IO TPOIaXKe
AMyIIecTBa NOJDKHUKA, B TOM YHCIIE €ro JIeOUTOPCKOH
3a[I0JUKEHHOCTH, MOTYT IPOBOIUTHECS B 3JICKTPOHHOU
¢dopme. [Ipu 3TOM TOPTH B ANEKTPOHHOH (opMe B IpoIIe-
Iypax 3KOHOMHYECKOH HECOCTOSTENHHOCTH (OaHKpPOTCT-
Ba) MPOBOJATCS B TOPSJIKE, YCTAHOBICHHOM aKTaMH 3a-
KOHOJATENIbCTBA. 3aKOH YCTaHABJIMBAET, YTO JAHHBIHN I10-
pPAOK ycTaHaBIMBaeTcd MUHHCTEPCTBOM HSKOHOMHKH
Pecniyoniuku Benapych.

C nenpio YCKOpEHHs, B IIEPBYIO O4epe/lb, IPOBEICHHS
OpolEeayp OSKOHOMHUYECKOH HeCOCTOATEIbHOCTH (OaH-
KpPOTCTBA), CBSI3aHHBIX C MPOJaKeH MMYIIECTBA JODKHU-
Ka, TIOCTaHOBJIEHNEM MHUHHCTEpCTBa SKOHOMUKH Pecry0-
miku benapycs or 01.04.2019 r. Ne 9 [2] (nanee — Ilo-
CTaHOBJIEHHE) YTBEprK/ieHa HOBask IHCTPYKIHsI O MOpsIIKe
OpPraHM3allid ¥ MPOBEICHUS 3JIEKTPOHHBIX TOPIOB II0
IIPOAaXKe MMYIIECTBA B MPOLEAYypaX dIKOHOMUUECKON He-
COCTOATENIEHOCTH (OaHKpOTCTBA) (manee — MHCTpYyKIms).

JlaHHBIM HOPMATHBHBIM aKTOM IO CPABHEHHIO C paHee
JEHCTBYIONIIUM MOPSAKOM IPOBEICHHS TOPTOB 10 MpoJa-
K€ WMYIIECTBa JOJDKHHKA BBEICHBI CYIIECTBCHHBIC
HM3MEHEHHS.
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BBoauTcss HOBBIM METOA MPOAAKA HUMYIIECTBA HE
TOJIBKO C TOBBIIIEHHEM, & U C MOHMXCHHEM HadaJbHOU
LIEHBL. B X0/1€ 2JIeKTPOHHBIX TOProB Ha4YaibHasl LICHA JIOTa
€)XKeJacHO HadWHas CO BTOPOrO Jaca NPOBEICHUS 3JIEK-
TPOHHBIX TOPTOB IIPU OTCYTCTBHUHU CTaBOK Ha IOBBIIICHHE
HavdaJIbHOM IEHBI CHIKACTCS PaBHBIMU JOJISIMH 10 MUHH-
ManbHOW IIeHBl JoTa. CHIDKEHHE IIeHBl MpeKpalaercs
IepBOil clenaHHOll CTaBKOM yYaCTHHUKOM 3JIEKTPOHHBIX
TOPIOB.

Y cTaHaBIMBAIOTCS CYIIECTBEHHBIE PA3/IMYUs B MUHH-
ManbHOW IIEHE JIOTa JUIs MEePBBIX U MOBTOPHBIX TOPIOB.
Tak, ecnu U1 EPBBIX TOPrOB MUHUMAJIbHAS IIEHA MOXKET
OBITh YCTAHOBJIEHA ITyTEM CHIKCHUS HadalbHOM LCHEI
(TO ecTh LEHHI OICHKH) NI0 COpPOKa IPOIEHTOB, U IO-
BTOPHBIX — JIO BOCBMUIECSITH TIPOIICHTOB.

Hekortopele oTiMuus B MUHUMAJIBHOW 1IEHE YCTaHOB-
JICHBI TIPH TIPOAAXKE MPEANPUATHSA KaK MMYIICCTBEHHOTO
KOMIUIeKca. Tak, leHa MpeANpusATHS, BHICTABIIEMOTO Ha
IepBbIE 3JEKTPOHHBIE TOPIH, YCTAaHABIUBAETCA IYyTEM
CHIDKEHHsI HauaJbHOW IIeHBl He Ooyiee yeM Ha JABajIaTh
IIPOIIeHTOB. MUHMMAaNbHas IIeHa NPEANpPHUSTHS, BBICTAB-
JIIeMOT0 Ha MOBTOPHBIE 3JIEKTPOHHBIE TOPTH, yCTaHABIIHU-
BaeTcs IMyTeM CHIDKCHUS HauallbHOI IIEHBl He Ooliee YeM
Ha HIECTHJECAT MPOIICHTOB.

Jinst TIOBBIMIEHUS] OTKPBITOCTH M MPO3PavyHOCTH IPO-
BEACHHS NPOLEAYPHI 3JIEKTPOHHBIX TOPTOB BBOJHUTCS IO-
JIO)KEHHE, COTJIACHO KOTOPOMY PE3YJbTaThl JIEKTPOHHBIX
TOPTOB Pa3MEIIAIOTCS B CBOOOIHOM JOCTYIIE IS TIOCETH-
Telell caliTa B TeUCHHE HE MEHEE HIECTH MECSIEB CO JHS
3aBEpILEHHs SJIEKTPOHHBIX TOProB. TeM caMbIM IUIaHUPY-
eTcsl JOCTUYh MHBIE LM, NpelycMaTpruBaeMble MIPH pas-
pabotke nanHoro IlocTaHOBIEHHS: MOJY4YEHHE ITOJTHBIX U
JIOCTOBEPHBIX JAaHHBIX O pealu3alliil JOTOB, MPEJOCTaB-
JICHHE BO3MOXKHOCTH CyJaM M KpeauTopaM 00ecHeyuTh
MOJHBIA YJaJI€HHBIM KOHTPOJIb 3@ MPO3PAaYHOCTHIO TOPrOB
U UX pPe3yNbTaTaMH, a TAKXKe yCTpPaHEHHE PHUCKAa BO3HMK-
HOBEHMSI KOPPYINIMOHHBIX IMPECTYIUICHUH, CBA3aHHBIX C
peanu3anyell IMyIIecTBa B Mporexypax 0aHKpoTcTra [3].

[TocTaHoBIEHHWEM YCTaHOBIEHO, YTO AHTHKPU3HCHBIE
YIPaBISFONIME YIIOJHOMOYHBAIOT ONEPATOPOB JIEKTPOH-
HOW TOProBOH IUIOMAJKW Ha MPOBEACHHE 3JIEKTPOHHBIX
TOPTOB IO MPOJAAXKe MMYILECTBA B MPOIeTypax SKOHOMHU-
YeCKO HeCOCTOSITEIbHOCTH (DaHKPOTCTBA) HA OCHOBAHUU
JIOTOBOpA Ha OKa3aHME YCIYT MO 0OECIeYeHHIO MpoBeie-
HUSl DJIEKTPOHHBIX TOPIOB HA 3JIEKTPOHHOM TOProBOi
IUIOIIAJIKE.

Bwmecre ¢ Tem, npunsTHe nanHoro IlocraHoBieHUs He
YCTPaHMIJIO BCE MPOOJIEMBbI, CBSI3aHHBIE C TPOJAXeH UMYy-
IIECTBa HEIUIATEKECIOCOOHOTO JIOJDKHWKAa HA TOprax.
Tak, cornacHO nyHKTy 5 WHCTpyKUMH 1O JOTY, BBICTAB-
JSIEeMOMY Ha DJJICKTPOHHBIE TOPTH, YCTAHABIMBAETCS B
COOTBETCTBUH C 3aKOHOAATEIHCTBOM 00 SKOHOMHYECKOH
HECOCTOSATENFHOCTH (DaHKPOTCTBE) IIeHa, C KOTOPOil Ha-
YHHAIOTCS AJIEKTPOHHBIE TOPTH (Ha4daabHas IIeHa), U Iie-
Ha, HIWKE KOTOPOW OH HE MOXKET OBITh MpojaH (MUHU-
MasbHas 1IeHa).

B cootBeTcTBHM cO craTtheit 44 3akoHa HayabHAS Iie-
Ha WMYIIECTBA IOJDKHUKA, BBICTABISIEMOTO Ha TOPTH, 3a
UCKJIIOYEHHEM €ro JeOMTOPCKOM 3a70JKEHHOCTH, OIpe-
JIeNIeTCsl MO0 Pe3yNbTaTaM MPOBEACHHOW OLIEHKH, MOJJIe-
KHUT 0JJOOpPEHUIO cOOpaHueM (KOMUTETOM) KPEeIUTOPOB H,
0 XOAATaHCTBY AHTUKPHU3HCHOTO  YNPaBISIOLIETO,
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YTBEpKIACTCA CYIOM, PAaCCMATPHBAIOUINM SKOHOMHYE-
CKHE Jlena.

B cBs131 ¢ oTCcyTCTBHEM B 3aKOHE KaK CaMOTO MOpsIKa
YTBEP KICHUSI MUHAMAIIBHOW IIEHBI, TAaK I CAMOTO TePMU-
Ha «MUHHMAaJbHAs IICHaY», MPEICTaBIIETCS Iesiecooopas-
HBIM TPUMEHATH B OTHOIICHWH IOPSAAKA COTIIACOBAHUS
MUHHMAJIBHOM IICHBI MMYIIECTBA JOJDKHUKA AHAJIOTHUIO
3aKOHA B YaCTH MOpPSAJKa MPUHATHS peIIeHus] coOpaHreM
KpPEOUTOPOB 10 Haubojiee CYIIECTBEHHBIM BOIIPOCAM B
npoueaypax 0aHKpOTCTBa (B TOM YHCIIE MO ONPEEICHUIO
(OpMBI NPOBENICHNSI TOPTOB M COTJIACOBAHUS HaYaJIbHOM
LIEHbl IMYIIECTBA JI0JDKHUKA), IPETyCMOTPEHHOTO CTaTh-
et 57 3akoHa.

Ha cerogssiiiHuii AeHb TaK)Ke SBJSETCS AUCKYCCUOH-
HBIM BOIIPOC HEOOXOJWMOCTH YTBEP)KICHUS MHUHHMAJhb-
HOW IEHBI CYAOM, PacCMAaTPHUBAIOUINM 3KOHOMUYECKHE
nena. B Toxxe BpeMs B pamkax ctatb 7 XO03s1MCTBEHHOTO
mporieccyanbHOTO Kozekca Pecmybmmkm bemapycs [4]
AHTHKPU3UCHBIN YIPABISAIONIAN BIpaBe MOJATh COOTBET-
CTBYIOIIleE XOJaTaiicTBO B CyJ, paccMaTpHBAIOLIUIl IKO-
HOMHYECKHE Jefia, [0 pe3yJbTaTaM PacCMOTPEHHs KOTO-
POTO CyZ BEIHOCHT OTIpeJIe/ICHHE.

B o0miem mopsizike aHTUKPU3UCHOMY YIIPABIISIFOLIEMY
ClIelyeT MOoJaTh XOJaTaliCTBO B CYA, pacCMaTpUBAIOIIHN
HSKOHOMHYECKHE JeNla, O MPHOOIICHHN K MaTepHaliaM Jie-
Ja TPOTOKONIA COOpaHWs KPEAUTOPOB O COTIACOBAHHH
MUHUMAJIBHOM LIEHBI IMYIIECTBA.

[omaraem, 9To A7 CHW)KCHUS MaTEepPHANBHBIX 3aTpaT
JIOJDKHUKA Ha TIPOBEICHHE COOpaHMs KPEIOUTOPOB, pac-
CMOTpEHHUE BOIIPOCOB KaK O BHIOOPE 3JIEKTPOHHON TOPro-
BOM IIJIOIIAJKH, TaK U O COIJIACOBAHMU MHMHHMAJIbHOM
LIEHbl UMYIIECTBA JIOJDKHUKA, COOpaHue KPeITUTOPOB MO-
KET ACTICTUPOBATH JaHHBIC IMTpaBa KOMUTETY KPEAUTOPOB.

Ha nam B3rJidA, MPUHATUC JAHHOI'O HOPMATHUBHOTO
MPaBOBOrO aKTa JIOJDKHO MPUBECTH B KOHEYHOM HTOTE K
MpOIIeCCyaTbHON HSKOHOMHH BPEMEHH IPOBEICHHS MpO-
neaypsl OaHKPOTCTBA, TaK KaK CYIIECTBEHHO COKpaIiaeT
MpoIiecC pea3alid UMYIIeCTBa NOJDKHUKA, 3aHUMAro-
IIETO 3HAYUTEIBHYIO YacTh BCEH MPOLEAyphl SKOHOMUYE-
CKOM HECOCTOSTENFHOCTH (OaHKPOTCTBA).
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MOJAPOYHBIA CEPTU®UKAT
B I'PA’XKAAHCKOM OBOPOTE: IIPABOBAS
IIPUPOJA U ITPOBJEMbBI KBAJITMOUKALIUN

Ilempoe /I.H. (M® BUII)

B Hacrosmiee Bpems B IpakAaHCKOM 000pOTE IIHPO-
KO€ PaclpoCTpaHEHHE IMOJYYMI TaKoi Ccrocod BCTyrie-
HHS B JOTOBOpPHBIE IPAaBOOTHOIIECHHS, KaK IPHOOpETeHUE
nogapodHoro ceprudukara. B Pecnybnuke benapycs no
2018 roga cdepa oOpaleHns MOJapOYHBIX CePTH(HUKATOB
perinaMeHTHpOoBallach, TJIABHBIM 00pa3oM, JOKAJIbHBIMU
aKTaMmH, pa3padaThIBAEMBIMH OpPTaHU3AIMSIMH, COOCTBEH-
HO W PeaM3yIOMNMH TojapouHbie cepTudukarel. ['ocy-
JIapCTBO, B JIUIE MPO(YUIBHBIX MUHHCTEPCTB, OTPaHUIH-
BAJIOCh PEKOMEHAAIMAMHI U Pa3bsICHCHUSIMH OOIIEro Xa-
paKTepa, COOTBETCTBEHHO YETKas CHUCTEMa IIPaBOBOTO
peryaupoBaHus OOpalieHus MMOJApPOYHBIX CEePTU(HUKATOB
OTCYTCTBOBaJIa KaK TaKOBasl.

Cutyalsi KOpeHHBIM 00pa3oM M3MEHMJIach C MpPUHS-
tem 22 nexadpst 2018 r. Coetom Munuctpos Pecny6-
mukn benapychk mocranoBieHuss Ne 935«0 HEKOTOPBIX
Mepax MO 3alluTe MpaB MOTPEOHTENei», KOTOPbIM OBLIO
yTBepxkaeHo IlonokeHne o mopsiike M yCIOBHSAX peaiul-
3allM TOBAPOB (BBIMOJIHEHHS paboT, OKa3aHUsI yCIIyT) IO
MOAAPOYHOMY CepTUHKATY WIH APYroMy IMOJ0OHOMY
nokyMmeHty (manee — [Tomoxenne). Brepsrie B PecyOmu-
ke benapych Ha 3aKoHOmATETLHOM ypOBHE Oblia 3aKper-
JeHa JNeQUHUNNS «HOAPOYHBIA CEpPTUPHKAT» — IOKY-
MEHT, B T.4. B 3JIEKTPOHHOM (LIM(pPOBOM) BUJIE WM HHOM,
JIOCTYITHOM JJIi HCIIOJIb30BaHMUA MOTpeOUTeNIeM BHIE,
YIOCTOBEPAIOUINI MpaBO JHIA, NMPEIbIBUBLUIETO TaKOU
JIOKYMEHT (JIMILI, €CIIM TaKOW JOKYMEHT IpeIojaraeT ero
HCIIOJIB30BAaHNE HECKOJIBKMMHU JIMLAMH), Ha MOJIy4YEeHHE
ToBapa (BBIMIOJIHCHUE paOOTHI, OKa3aHUE YCIyTH), YKa-
3aHHOTO B TaKOM JIOKYMEHTE, M (MJIM) Ha IOJy4eHHE TO-
BapoB (BBIMOJIHEHHE pabOT, OKa3aHHE YCIYT) HA CyMMY,
9KBUBAJICHTHYIO CYMME JICHEKHBIX CPEJICTB, yKa3aHHbIX B
TakoM Jokymerrte (1. 2 [Tomoskenus) [1].

[onoxxeHne 3aKkpenmwio CIEAYIONIEe OCHOBHBIE MO-
MEHTBl OTHOCHTEIBHO DEalM3allii IOJAPOYHBIX CEPTH-
(uKaTOB:

— OIulaTa pa3HULbl MEXJYy HOMUHAJIBHON LIEHOU cep-
TUHUKATa U IeHOW ToBapa (paboTsl, yciayru) Jubo cym-
MapHOH IeHON ToBapoB (paboT, yCIyr) Ha MOMEHT Tepe-
Jaun ero (Mx) MOTpPeOHTEIO 10 MOJAPOYHOMY CepTU(U-
KaTy HE OCYIIECTBISIETCS M BblAYa cOaddl MO TaKOMY
cepTH(UKATy HE IPOU3BOIUTCS;

— II0 WCTEYCHUM CPOKA, YKAa3aHHOTO B MOAAPOYHOM
cepTuduKare, npoaasel (HCIIOIHNTENb) BIPaBE 0TKA3aTh
MOTPEOUTENIO B IEepeaade TOBAPOB (BHINOIHEHUH padoT,
OKa3aHuM yciyr). [Ipu 5TOM IeHeXHbIE CPEACTBA, PaBHbBIE
HOMUHAJIFHON IIeHEe MOJApOYHOTO cepTHUdHKaTa, BO3Bpa-
Ty MOTPEOUTEIIO HE TIOJICHKAT.

3) B ciay4asx yTpaThl, Kpaku, MOPYH TOJAPOTHOTO
cepTuduKaTa, He MO3BOJIIIOIINX €T0 UIACHTH()UIINPOBATS,
TaKOW MOJApOYHBIN cepTU(UKAT HE BOCCTAHABIMBACTCS,
He OOMEHHMBaeTCs Ha HOBBIHM, JEHEXHBIE CPEICTBA, PaB-
Hble HOMHUHAJbHOW IIEHEe MOJapOvYHOro cepTHdHKara,
BO3BpAaTy MOTPEOUTEIIO HE MOJUICHKAT.

[IpaBoBasi mpuposa, CyIIHOCTh U FOPHANYECKas KBAJIU-
(bUKanmMs TOJAPOYHOTO CepTU(UKATA OCTACTCS MPEAMETOM

MUCKYyCCH. DTO BBI3BAHO Kak IMpoOeraMu B 3aKOHOJA-
TENBbCTBE, TAK U CJIOXKHBIM, KOMIUIEKCHBIM U MHOTOYPOB-
HEBBIM COJEP’KaHUEM INOJAPOUHBIX CEPTU(PHUKATOB, COIEP-
KAIIUX 3JIEMEHTHI FOPUIMIECKIX KOHCTPYKINH Pa3InIHbIX
JIOTOBOPHBIX M 00513aTE€TIbCTBEHHBIX IIPABOOTHOIICHHUI.

Ha ocHOBaHMM aHanmm3a 3aKOHONATEIbCTBA U IOPUAH-
YeCcKOM JUTepaTyphl MOXKHO BBIJCIUTH CIEAYIOIIHE OC-
HOBHBIE MOJXOMABI K ONpPEAEICHUI0 MPaBOBOM NPHUPOIBI
MI0JIaPOYHOTO CepTU(HKATA:

1) momapouHsblii cepTUdUKAT — ITO aBaHCOBBIM ILIa-
TEX, KOTOPBIA BHOCUTCS B CUET 3aKJII0UYAaEMOI0 10r0BOPA;

2) moapoYHbIA cepTU(UKAT — ITO NpeBAPUTEINBHBIN
JOTOBOPA;

3) momapOoYHBIA cepTUPHKAT — ATO IeHHas Oymara /
KBa3H-LIeHHas Oymara;

4) momapoUHBIN CEpTU(PHUKAT — 3TO JIETUTHMAITHOHHBIN
TOBapOPaCHOPSAUTEIbHBIA IPEIbIBUTENBCKUI 3HAK;

5) TODapOYHBIH CEPTUPHUKAT — 3TO CAMOCTOSATESIHHBIN
00BEKT rPaKIAHCKHUX MTPABOOTHOLICHUIA;

6) nogapouHbIil cepTUhHUKAT — 3TO JOTOBOP 3aiima;

7) mojapo4HbId cepTH(UKAT — ITO JOKYMEHT, yI0-
CTOBEPSOLIMIA NTPaBO NPUOOPETEHHsI TOBAPOB, PAOOT HIIH
yCIyr;

8) momapouHbIii cepTHHUKAT — 3TO AOKYMEHT, YIO-
CTOBEPSIONINI NMYIIIECTBEHHBIC ITPaBa;

9) monmapouHbIi cepTH(UKAT — 3TO IOKYMEHT, IpH
nepefade KOTOPOTO IO JOTOBOPY IAPECHUSI IPOUCXOIMT
yCTyNKa HMMYIIECTBEHHOTO TNpaBa (TpaBa TpeOOBaHUS)
MIOTy4eHHsI TOBAPOB, paboT, YCIyr) OT JapHUTess K oja-
psiemomy (OynyiieMy nepareinto cepriudukara);

10) monmapouHblii cepTH(UKAT — 3TO OMNIMOH Ha
3aKJII0YEHUE I0TOBOPA;

11) nomapouHblil cepTUdUKAT — ITO CaMOCTOSTENb-
HBIN TIPEAMET CHEIIKH;

12) nonmapounslii cepTU(HKAT — 3TO CaMOCTOSITEIbHbIH
JIOTOBOP, HE MPEYCMOTPEHHBIH 3aKOHOIaTEIIbCTBOM;

13) momapouHEIii cepTUPHUKAT — 3TO MyOIHIHAS 0dep-
Ta U JIp.

Taxkum 0Opazom, Bce MHOrooOpasue MmpeacTaBIeHHBIX
BBIIIIE MOAXOAOB K ITOHUMAHHUIO MOAAPOYHOTO CEepPTU(U-
KaTa yCJIOBHO CBOJAUTCS K €T0 OTHECEHHIO K OOBEKTaM,
JIOTOBOpaM, 00s3aTeNbCTBAM HIIH PacyeTaM.

ITomapounslii cepTUUKAT KaK JOKYMEHT, yIOCTOBE-
pAIOIMKA MPaBO MPEIBABUTEN HA MOJIYYCHHE TOBapa
(BBIMONTHEHNE PabOTHI, OKa3aHUE YCIYTH), YKa3aHHOTO B
TaKOM JOKYMEHTE Ha ONPEACICHHYIO NCHEKHYIO CyMMY
COZIEPKUT TPHU3HAKK LIEHHOW OyMarm, Mo CoAepXaHHUIo
CXOX C CpEICTBaMH OOECIHedYeHUs] HCIIONHEHHs o00s3a-
TENbCTB M HE SIBISIETCS CaMOCTOSITEIBHBIM OO0BEKTOM
IPa’kAaHCKHUX ITPABOOTHOLICHHUH.

Hopwma 06 oTkase 1o ucTeyeHnH Cpoka, yKa3aHHOTO B
MOJIapOYHOM  cepTH(duKaTe, MOTpeOUTENI0 B Mepenayde
TOBapOB (BBIIOIHEHUHN PAa0OT, OKa3aHWM YCIYT) U OTKa3
OT BO3BpaTa JCHEXHBIX CPEACTB, PABHBIX HOMUHAIHHOMN
[IeHe TOJapOYHOTO cepTu(uKaTa, MPEACTaBISIETCS THC-
KpUMHUHAIMOHHOW. Ha Ham B3risj, B JaHHOM cllydae
HMEEeT MECTO HEOCHOBATENbHOE OO0OTaIlleHHe IMHTEHTA
MOIAPOYHOTO CepTU(UKATA.

B memsix coBeplIeHCTBOBAaHHMS 3aKOHOJATENLCTBA,
YIOPSIOYEHUST JaHHOM TPYNIBI IPaXKJaHCKUX IPAaBOOT-
HOIIICHUH, OTIPEICIICHUS MEXaHH3Ma X 000opoTa (Iproo-
peTeHHs, HWCIOJIb30BaHUs, BO3BparTa), IPEICTABISETCS
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eJIecO00pa3HBIM MPHHATHE OTICIFHOTO HOPMATHBHOTO
aKTa, PEerylIHpYIOIIETO MOAapOYHbIe CEPTH(HUKATHI B KOH-
TEKCTEe MEXaHN3Ma 3aIIUTHI IIPaB IOTpeOUuTeIeit.
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ITPABOBBIE U DKOHOMUWYECKHUE MEPHI,
PEI'YJIUPYIOIIUME MUTPAITUOHHYIO
HOJIMTUKY B PECITYBJIMKE BEJIAPYChH

Ileuunckasn E.B. (I'® BUII)

Hama pecnybnmuka yxe IOaBHO HPHUCOETUHMIACH K
Pa3IMYHBIM CHENHANTbHBIM JOKYMEHTaM MHUTPALlHOHHOTO
xapaktepa B pamkax OOH: BceoOeii Jlexnaparuu npas
yenoBeka, MexaynaponuasiM naktam OOH «O6 skoHo-
MUYECKHX, COIHUAIBHBIX W KYJIBTYPHBIX IIpaBax»,
«O rpaxAaHCKUX M MOJUTHYECKUX MpaBax». Bmecte c
TeM, Hallla CTpaHa He B3sula Ha cebs 00sA3aTeNbCTB IO
OTACTbHBIM MEXIYHapOJHBIM aKTaM, 3aKpEIUIAIONIAM
MIPAaBOBOHW CTaTyC TPYAAIIMXCA-MHUTPAHTOB: MexXIyHa-
ponHas koHBeHIHs «O 3alIuTe MpaB BCEX TPYISAIIUNXCS-
MHUTPAHTOB M WICHOB UX ceMei» oT 18 mexadps 1990 ., a
takoke EBpomeiickas xoHBeHIMs «O IPaBOBOM cTaTyce
TPYASIIUXCA-MUTPAHTOB» OT 24 Hos0ps 1977 roma [1].
Opnako, MexnyHapongHas KoHBeHIUs «O 3amure mpas
BCEX TPYIAIMINXCA-MUTPAHTOB U WICHOB UX CEMeW» SABIS-
€TCsl OCHOBOHM JIsi Pa3BHUTHS JIF000I MHUIPallMOHHOHN IO-
muTukd. JlanHyio KOHBEHINIO HE MOXET 3aMEHHTH J1axe
HoBasgs KoHBeHIHS O THPaBOBOM CTaTyce TPYAAIMIMXCS-
MHUTPaHTOB M YIEHOB MX CeMeH rocyAapCTB-y4acTHHKOB
CHT ot 14 HOs6ps 2008 roza.

OCHOBHBIMH 3a/1a4aMH HOBOII KOHBEHIIMM SIBIISUTHCH:
obecrieueHre pPaBHOTO OTHOLICHUS K TPYAAIIAMCS-
MHUTPaHTaM W WICHAM HX CceMel, co3aHue OJarompusT-
HBIX YCIIOBHH [UIsl IepeMeleHns padodei CHIIbl 10 Tep-
PHUTOPHSM TOCYAAPCTB-yYaCTHUKOB, 3((HEKTUBHOE pery-
JUPOBAHNE TPYAOBBIX MHIPALMOHHBIX TIOTOKOB Ha Tep-
putopun CHI'.

Kpome Toro, HoBast KonBenuus B oTinune oT Mex-
JTyHapoaHas KOHBeHIMHM «O 3amuTe MpaB BCeX TPYIs-
IIUXCSI-MUTPAHTOB U YJICHOB UX ceMeil» He MOXET B HOJI-
HOM 00BeMe 00eCHedYuTh YPOBEHb 3alUThl TPYISIIUXCS-
MUTPaHTOB T.K. OHa NPHMEHHMa TOJBKO K JIEraJbHBIM
TpynoBbIM Murpanram. CrenoBarensHo, y PecmyOnmkn
benapych Ha CerofHSIIHUI A€Hb €CTb MEPBOOUYEpPEAHAs
3aada — paTU(PUIUPOBATh JAHHBIN JOKYMEHT [1].

[TpobieMbl TPyIOBBIX MUTPAHTOB B HaIlleH peciTyOiHKe
pPETYIUPYIOTCA B TOM YHCIIE M IBYCTOPOHHUMH MEXIIpa-
BHUTEJHCTBEHHBIMU coranmieHussMu. B 1993 romy Obuto
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MOZIHMCAHO COTJIAMICHHE O 3aHATOCTH M COLMATIBbHON 3a-
IIUTE TPYASIMUXCcI-MUTrpanToB ¢ Poccueit, B 1994 rony —
¢ Monnosoii, B 1995 rony — ¢ Ykpaunoit u [Tonpme#, B
1996 rony — ¢ Kazaxcrarom, B 2000 romy — ¢ ApmeHueti [2].

Tak >xe B 2004 rony Ha ypoBHe pykoBojacrBa HAH
Bbenapycn noamucans! CornameHnust 0 COTpYAHUYECTBE B
obynacT Hayku W TexXHoJoruid ¢ baxpeiHCKUM LeHTpoM
Hay4YHBIX HCCJIEIO0BaHMH, Akaaemueill Hayk PecryOnuku
Tamxukucrad, Akagemueil Hayk u TexHosoruil Erunra,
HanuonansHBIM COBETOM HaydHBIX HcciegoBaHuil JIusa-
Ha, [llenpssHCKMM TexHONOruueckuM uHctutyToM (KHP),
Koponesckoii mBeackoi akageMueil HHXEHEpHBIX HayK.

VYxe maBHO B HAIled pecIyONUKe yUpexIEHBI exe-
TOIHBIC CTHIICHIUN JYYIINM CTYICHTaM BY30B M IPEMHHU
¢ouna Ilpesunmenta Pecry6mmku benmapych ydammmcs
0011e00pa30BaTENbHBIX W CIEIHANBHBIX KON, CTHICH-
MM MOJIOJBIM KaHIUAaTaM M JoKTopaM Hayk. CymecT-
BYET TAaK)KE CTHUIEHINS «3a BBIJAIOLIMNCS BKJIAJ B Pa3BH-
THE HayKH M 00pa30BaHUs», a TAKKE CTHINCHIUU IS MO-
JIOJIBIX YYEHBIX (JOKTOPOB HAayK B Bo3pacte 1o 45 JeT u
KaHJIUAATOB HayK 110 35 neT).

B pecnyOirke Takxke cyiiecTByeT bemopycckuii pec-
nyOnMKaHCKUi QoHI (QyHAAMEHTAIBHBIX HUCCIIEIOBAHUM,
KOTOPBIH KOOPAMHHUPYET AEATEIHHOCTh B 00IacTH (yH-
JTAMEHTAIbHON HayKd 1O ee Oosiee IMPHOPUTETHBIM Ha-
NPaBJICHASM W Ha KOHKYPCHOH OCHOBE OCYIIECTBIIACT
¢uHaHCHpOBaHHE HanOolee TEPCHEKTUBHBIX HAay4JHO-
HCCIIE0BATEIbCKUX MPOEKTOB (BEAYIINX YICHBIX CTPAHbI
¥ MOJIOJIBIX HcclieoBareneit) [2].

Takum 00pa3oM, ¢ MOMOILIBIO JOMOJIHUTEIBHBIX KO-
HOMHYECKHX Mep, HAllPaBJICHHBIX Ha YIydlleHHE MaTe-
PHATBHOTO TOJIOKEHMs YYEHBIX, MPOIECC HHTEIJIEKTY-
AIbHOM AIMUIPAIIUN HECKOJIBKO 3aTOPMaKUBACTCA.

K oredecTBeHHOMY 3aKOHOJATEIBbCTBY, PErYIHPYIO-
1ieMy poOIeMbl TPYJOBBIX MUTPAHTOB, MOXKHO OTHECTHU:
Konnenmuio HanmoHanbHOHM Oe3omacHocTH PecryOnmku
Benapyce ot 9 HOs0ps 2010 r.; 3akoHBI «O TpakJaHCTBE
Pecniyomuku Benapyck», «O BHemHe# TpymoBod MuUTpa-
mn», «O0 mMMHrpannu»; a Takke [ocymapcTBeHHas
nporpamma «3/10poBbe Hapoja U eMorpagpudeckas 6e30-
macHocTh Pecryommku bemapyce ma 2016-2020 Tomm»,
KoTOpasi Obula pa3paboTaHa B COOTBETCTBHUU C IPUOPH-
TEeTHBIMH HAIPABICHUSAMH COIMAIbHO-3KOHOMUYECKOTO
pa3BuTHs, omnpeneraeHHbIMU B HanuoHanbHOU cTpareruu
YCTOIUMBOTO  COIMAIBHO-3KOHOMHYECKOTO  Pa3BUTHSA
Pecny6onuku benmapycs Ha mepuon mo 2020 roma [2].
OnHON W3 TOANPOrpaMM BBIIICHA3BAaHHOW IPOTPAMMBI
ABIsIeTCS «BHEMHsAs MUrpanus», OTAEIbHBIE 33/1a4n KO-
TOPOH KacCaroTCsl HHTEJUIEKTYaIbHBIX MUTPAHTOB.

Bwmecre ¢ Tem, 3a nepuoa ¢ 1998 o 2010 r. B cTpane
ObUTH pa3paboTaHbl TPH CHENUATbHBIE TOCYAAPCTBEHHBIC
MUTpaMOHHbIE TIporpaMMElL. [Ipu 3ToM npobiieme nHTEN-
JIEKTYaTbHOW MUTPAIMK OTBOAWIOCH OT/AEIHHOE MECTO B
Tl'ocymapcTBeHHON MHuTparpioHHO mporpamme Ha 2006-
2010 rr [3].

B nanHoOi# mporpaMMe ObIT0 OTMEYEHO, YTO CEPHE3HOM
po6IeMoil 171 pecyOIUKN OCTAeTCsS SMHUTPALUS BBICO-
KOKBIH(HIIUPOBAHHBIX CIENNAJINCTOB M IEPCIIEKTUBHBIX
Hay4YHBIX PAOOTHHMKOB, KOTOpash HAHOCHT 3HAYMTEIHHBIN
yiepo MHTEIUIEKTYaJIbHOMY NOTEeHIMany crpaHsl. Kpome
TOrO, B JIOKYMEHTE ObLIO 0003HAYEHO, YTO OJHHMM W3 IIpHU-
OPUTETHBIX HAMpPABICHUN PEryIUPOBAHUS MUIPALMOHHBIX




MPOIIECCOB OBLIO MPH3HAHO CO3NAHUE YCIIOBHH AJIS CHIKE-
HHS SMHUTPALMOHHOTO OTTOKA HAYYHO-TEXHUYECKUX M TBOP-
YECKHUX KaZIPOB, a TAKKE MOJIOABIX CIICIIHAIIMCTOB U3 CTPaHbI.

C menpio co3maHMS YCIOBHH UL BO3BpaTa B CTPaHy
BBICOKOKBAJN(DUIIMPOBAHHBIX CIICIHAINCTOB M MEPCIIEK-
THUBHBIX HAaYYHBIX pPaOOTHHKOB, a TaKKe MPHUBICUCHUSA
MMMHIPAHTOB, HaXOJILIMXCS B PENPOMYKTHBHOM BO3pacTe
Y MMEIOIINX BBICOKMH ypOBEHb KBaJU(HKAIMK, TPU3HA-
BAJIOCH HEOOXOMMBIM ITPOBECTH HCCIIEI0BaHUE MPoOIeM
TOCY/IapCTBEHHOT'O PETYJIMPOBAHKS 3TOTO OTOKA MUTPAHTOB.

CraBuiach 3a71a4a Ha OCHOBaHHH Pe3yJIbTaTOB HCCIIe-
JIOBaHMs pa3paboTaTh KOMIUIEKC Mep MO BO3BPALICHHIO B
Bbenapych BBICOKOKBaIH(UIMPOBAHHBIX CIIECLHAINCTOB U
MEPCIEKTUBHBIX HAYYHBIX PAOOTHUKOB, INTUTEIHHOE BPEMS
pabOTarOIINX 3a TPAHHUIIEH 10 KOHTPAKTY.

B IlporpamMe Takxe OTMedanack HEOOXOAUMOCTH
CO3JaHUS €MHON CTATHCTHKH IO BOIPOCAM MUTPAIHH C
LENbI0 U3YYECHUs] KOHKPETHBIX MUTPALMOHHBIX MTOTOKOB,
UX XapakTepHbIX ocoOeHHOCTeH. MMenock npetoxenne
0 pa3pabOTKe KOMIUIEKCA Mep, HalpaBJICHHBIX HAa ONTH-
MU3AIHUI0 MUTPAUOHHBIX ITPOLECCOB U YHPABJICHUA I10-
TOKaMU BHEIIHEH MUrpanym € Y4€TOM pPEruoOHaAJIbHBIX
notpedHocTed. bbuta mpeayoxkena pa3paboTka 3akoHa
«O0 MHTEIUIEKTYaJIbHOI MHTpaIii», HAIPaBJICHHOTO Ha
BO3BpaT HAIIMX TPaXXJaH M CO3/aHHWE YCIOBHHM A HX
NpeOBIBaHNS B CTPAHE.

Tak e 9acThlO0 NMPOTpaMMBbl OBUIO MPOBEICHHUE aHa-
nM3a 0coOeHHOCTEH MpeOBbIBaHMS BBICOKOKBAIU(HIIUPO-
BaHHBIX CHENHAINCTOB-0EI0pYyCcOB 3a pyOesKOM M HpOBe-
JICHHUE aJIpeCHON pabOThI C KOHKPETHBIMU JTIOIBMH [3].

Takum 00pazoM, Ha CErofHIIIHUN ACHb JJIs HAIIETO
00IIIecTBa U FOCYIapCTBA OUCBH/IHA 3HAYMMOCTD MPOOJICMBI
MHTEJUIEKTYaIbHOH MUTPALUK U HEOOXOJUMOCTh ee Ipa-
BOBOro peryiupoBanus B Pecnybmuke bemapycs. K co-
JKAJICHUIO, 60J'II)IJ_II/IHCTBO 13 BbIIICHA3BaHHBIX MEP 0 CUX
MOp HE peann30BaHbl B MOJHOM OOBEME, a 3TO 3HAUWT,
YTO COBPEMEHHAs MUTIpPAIlMOHHAS IIOJMTHKA Tpedyer
JlaNbHEHNIIEeTo Pa3BUTHS U COBEPIIICHCTBOBAHMS.
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AKTYAJU3ALIUA YCBIHOBJEHUS JETEN
B PECIIYBJIMKE BEJIAPYCbH
NHOCTPAHHBIMU I'PA’KIAHAMM.

IThema H.C. (BHII)

AKTyanbHBIM AJISl IPAaBONPUMEHEHUs] BUAUTCS TPO-
OneMa YCHIHOBJICHHMS MHOCTPAHHBIMH TPaXKIaHaMU JieTei
u3 eTckux nomoB B PecrryOimike Benapycs. Ceituac aTo
IPOLEYPHO IIUTENbHBIA MPOLECC, IPU KOTOPOM IO OI-
penenenuto Konekca o Opake u cembe [2], MOKET OBITH

TOJIBKO ITPH YCJIIOBUH MOIYYEHHUS NMHCbMEHHOTO Pa3pele-
HUS Ha YChIHOBIeHHEe MwuHHCTpa obOpa3oBaHus Pecry0-
niku benapych, a Juisi yCHIHOBHUTENEH, MOCTOSHHO MPO-
KUBAIOIINX 3a npenenamu Pecry6nmku bemapycs, — Tak-
K€ IMUCBMEHHOTO pa3pelleHHs KOMIIETEHTHOTO OpraHa
rocyaapcTBa, Ha TEPPUTOPHUH KOTOPOrO OHU MOCTOSHHO
npoxuBarot [2]. UeM ycnoxHeHa fnaHHas nporenypa? Y
BCEX JIOJDKEH OBITh IIAHC BOCIHUTHIBATHCS B IIOJIHOW M
Xopolei ceMbe. byneM OTKpBITBIMHY, Y HaIIero rocyaap-
CTBa HE XBaTaeT NPABOBBIX U MaTEpHAIBHBIX PECYPCOB
obecrieynBaTh BCEX IETEH-CUPOT. Y MHOTHX JeTed u3
JIETCKUX JOMOB €CTh 3a00JIeBaHUS PAa3IMYHOM CTEIECHU
TSKECTH M MHOTHE HMHOCTPAHLBI FOTOBBI IIOMOIaTh, HO
Hallle TOCY[apCTBO HE MAET Ha KOHTakKT. JleTu- 3to Oy-
Jyllee Hamed CTpaHbl M TEpsTh OYIyIIUX, BO3MOXKHO,
YYEHBIX pa3HBIX HayK, KOTOPbIE MOTYT IIPHHECTH OTPOM-
HYIO TIOJb3Yy HamleMy OOIIECTBY - TOCYIapCTBY HE BbI-
rogHo. Ho B ceMbe peOEHOK CMOXKET pacKpPBITh MAKCHMYM
CBOMX TaJaHTOB. MHoOrue MHTEpechl TpeOyIOT OONBIIMX
3aTpar, a rOCyAapcTBO HE CIOCOOHO MOJjAep’KaTh BCeX
JIeTeH B UX CTPEMIICHUSIX.

B mepByro o4epenp, peOCHOK MOMagaeT B CIUCOK Ha
MEXAYHapOJHOE YCHIHOBIICHHE, €CIIM y HEro ectb 3a0o-
JIeBaHHE, KOTOPOE HEBO3MOXHO BBUICUHTH B bemapycw.
Ho no MHeHuto rocygapcTBa, B Hallel CTpaHE MOYKHO
BBIJICYUTH ITOYTH BCE, HO AETEH HE OXOTHO JOOABIAIOT B
3TOT CIIUCOK. B IocieacTBIM BO3HUKAIOT MPOOIEMBI pas-
HOTO XapakTepa. UYToObl yCHIHOBHTH peOeHKa HYXHO J10-
Ka3aTh, 9TO BBl CIIOCOOHBI €T0 COIEPKATh, BOCIUTHIBATH U
OKa3bIBaTh JIIOOYI0 MOMOLIb B Pa3BUTHU peOEHKa, 0CO-
OeHHO 3TO KacaeTcsi 370poBbs. He cekper, 4To B HMHO-
CTpaHHbIE CEMbU YE€3XKalOT TOJIBKO IETH HMEIOIIHNE Mpo-
6neMsbl co 310poBbeM. [10700HYI0 MPAaKTUKY CTOUT MPH-
3HaTh aKTyaJbHOM, y 3THUX JeTed cTaHOBUTCS OoJibIle
IIAHCOB BBDKHUTH M BECTH HOpPMAaJbHBIA 00pa3 KHU3HH, a
TOYHee — OBbITh Kak Bce. Ho uTo ocraercs nenarb IeTsM,
KOTOpBIE HE UMEIOT NpobieM co 310poBbeM? XKnath mo-
Mol OT rocyaapcrsa? Benp MHOrMe OE€TH CTaHOBSATCA
XKEPTBaMH MOIIEHHUKOB, a()epuCTOB M JKAaTh HMOMOIIN
HeoTKyna. M3BecTHbIi ciydaid, koraa 5 et Hazan B Ka-
3axcraHe cynpyxeckas mapa u3 CIIA ycslHOBHIM ABYX
MaJIYMKOB, HO BCKOpE TJIaBa CEMbH YOWII JKEHY M JBYX
npuémHbIX aereil. Bmactu Kaszaxcrana momgHumanu Bo-
IpOC O 3ampeTe YCHIHOBIEHHUS JeTell HWHOCTPaHHBIMHU
rpaxaanaMd. Ho BimacTw mpHOuM K TOMY, YTO 3amper
MOJKET JUIINTh COTHHU JAeTell ¢ MHBAJUAHOCTBHIO IIaHCA
o0pecTH poIuTeNeH.

B Ilocranosnenne Cosera MunuctpoB PecrmyOmuku
benapyce Ne 1679 ot 28.10.1999 omnpeneneno, 4ro ychl-
HOBIICHHE JE€Tell MHOCTPaHHBIMHM TpakJaHaMH, JIUIAMHU
0e3 TpaxmaHcTBa WM rpaxinaHamu PecryOmmku bena-
PYyChb, MOCTOSIHHO MPOXKUBAOIUMH Ha TEPPUTOPUH HUHO-
CTPaHHOT'O rOCYAapCTBa JOIMYCKAeTCsl TOJBKO B CIIydasx,
€CIIM He MpPEICTaBUIOCH BO3MOXHBIM B TEUEHHE ILIECTU
MECSIIEB CO JHSA IMMOCTAaHOBKH HA IIEHTPATN30BAaHHBIN ydeT
B pecnyOnuKaHCKOM OaHKe IaHHBIX 00 YCHIHOBIEHUHU
(ymouepeHun) AETEH-CUPOT W JETeH, OCTaBIIMXCS Oe3
MIOTICYCHUST POAWTENEH, MepefaTs WX Ha YCHIHOBIICHHE
rpaxnanaMm Pecrrybnuku benapyck mu6o poacTBEHHUKAM
JieTell He3aBHCUMO OT IPAXKAAHCTBA U MECTA JKUTEIbCTBA
9TUX POACTBEHHHMKOB. Briocnencreuu dopmupyercst crimcok
JIeTeH, KOTOpbIE MOT'YT OBITh NEpeAaHbl HA YCHIHOBJICHHE

103



http://www.bseu.by:8080/bitstream/edoc/5109/2/Bondar'%20Model'%20gosudarstvenn
http://www.bseu.by:8080/bitstream/edoc/5109/2/Bondar'%20Model'%20gosudarstvenn

MHOCTPAaHHBIM TPaXJaHaM, JTHIaM 0e3 rpakJaHCTBa WIH
rpaxnaanaMm Pecrybnmukn benapych, MOCTOSHHO TPOKH-
BAOIIMM Ha TEPPUTOPHUU HHOCTPAHHOTO TocynapcTra [3].

B Havane mpouemypsl YCHIHOBJICHHS HHOCTPaHHBIM
rpa’kAaHaM HY>KHO MPEIOCTaBUTh B KOHCYJIBCKHE YUPEXK-
nenns Pecrryomuku Benapyck B cTpaHe WX TpOKHBAHUS
MHOXXECTBO JIOKyMEHTOB: 3asiBJICHHE O HAMEPEHUH YChI-
HOBUTH peOeHka 1o Qopme, KOMUIO JOKYMEHTA, YAOCTO-
BEPSIIOIIEr0 JIMYHOCTh, KOMHMIO CBHUJIETEIBCTBA O Opake
WJIN MHOTO €T0 3aMEHSIOIIEro JTOKYMEHTa, MEJUIUHCKUE
CIPaBKH O COCTOSIHUM 370POBbsI KaHIUJATOB B YCHIHOBH-
TeJW, CIPaBKy O MecTe padoThl, CIIPAaBKy O pa3Mmepe 3apa-
OOTHOMH TUIATHI (JIEHES)KHOTO TOBOJBLCTBUS) KaHIUIATOB B
YCBIHOBHTEIH, JOKYMEHT-3aKJII0UEHHE COOTBETCTBYIOIINX
KOMIICTEHTHBIX OpTaHOB (OpraHW3allWii) TOCyAapcTBa
MIPOKMBAHUS KaHANAATOB B YCHIHOBUTEIH O COLMATbHON
U TICHXOJIOTHIECKOW TOTOBHOCTH KaHIUJATOB B YCHIHOBH-
TEJIM K BBITIOJHEHHIO OOSI3aHHOCTEH MO BOCHHUTAHMIO JE-
Tel, HUIMYNK HEOOXOUMBIX YKIWINIIHBIX YCIOBUH U BO3-
MOXHOCTH KaHAWJATOB B YCBIHOBUTCIW HaIJICKAIIUM
06pa30M BOCIHUTBIBATL W MaTEpHaIbHO oOecmeunBarTh
YCBIHOBJIEHHOTO peGeHka u Jap. CIHCOK JOKYMEHTOB 00-
Jiee YeM HCUEpIBIBAIONIMK M JIIOM COOHMpalolue TaKou
00BEM TOKYMEHTOB Y)K€ JOCTOHHBI TOTO, YTOOBI K HHUM
IIJIM HaBCTpedy. 3aTeM CIEAYIOT BCTPEUH C JICTbMH, BBI-
6op pebenka u cya. Ho mepen 3TuM Hy)XHO IOIYYHTH
IIICbMEHHOE coryiacne MuHHCTpa 00pa3oBaHMS Ha YCHI-
HOBJIeHHE peOeHka. Sl cumrTaro, YTO 3TO JIMIIHSIS Tparta
BpPEMEHH KakK JIOIEH, KOTOPble COOMPAIOTCS YCHIHOBHTH
pebenka, Tak 1 Munuctpa O6pasoBanus [3].

Ecnu pebenka He MOTyT B3siTh B ceMblo B benapycu,
TO MOYEMY 6])1 HC OaTh IIaHC BCEM [C€TSIAM OKas3aTbCsa B
cembe? Sl cuMTaro, 4TO CTOMT M3MEHHUTH IPOLECC YCHI-
HoBieHus. CHauana octaBuTh BcE Kak ecTb. COOp IOKY-
MCHTOB U MPEAOCTABJICHUEC UX B KOHCYJIBCKHUE YUPECIKIC-
nust Pecriy6onukn benapych. 3arem, mocie pereHus Bcex
(opManbHOCTEH, MPEIOCTaBIATh HHOCTPAHHBIM Tpaskaa-
HaM BO3MOXHOCTb OOIIAThCS M IPOBOJUTE BPEMS C JI€Th-
MU, HaxoAsmMMHcS B AeTckux nomax. [locme BbIOOpa
peOeHKa MOy4HTh pa3pelieHre Ha YChIHOBJIEHHE B Opra-
HaxX MECTHOTO CaMOYIPaBJICHHUS M TIOCIIE BCETO 3TOTO CO-
OupaTh TOKyMEHTHI B cyJ. Ecau cya mo3BossieT yChIHOB-
JICHUC W HWHOCTPAHHBIM TpakaaHaM pa3peiaar0T BbIBO3
pebeHka 3a TpaHUIly UM JIOJDKHBI MOCTaBUTH YCJIOBHE,
MpA KOTOPOM HMHOCTPAHHBIE I'paXkAaHe JOJLKHBI KaXKIbIe
4-6 mecdleB SBUTHCA B KOHCYNbCKOE yupexaeHue Pec-
nyomuku benapych B MX cTpaHe, NpegoOCTaBIATH JOKY-
MEHTBI O COCTOSIHUHM 37I0pOBbsS peOCHKA M TaK Ha IPOT-
xKeHuH 2 sieT. U TonbKo 1mocie 3Toro oHU MOryT Oo(uIiH-
IbHO CUYUTAThCAd ONEKyHaMH pebeHka. B mpoTuBHOM
cilydyae, €ciii 3/10pOBbe peOEHKa YXyIIIAeTcsl 3a BpeMs
IIpeObIBaHMsI B CeMbe, Ha peOEHKEe BHUAHBI CIe]bl T000EB,
u Japyrue (GakThl, MOKa3bIBAOIIME HAa OE30TBETCTBEHHOE
OTHOIIIEHHE K peOeHKy, pebeHKa 3a0uparoT U BO3BPAIAIOT
00paTHO Ha POMHY.

B 3akmoueHnn oTMeuy, 4TO JIIOJIU, KOTOpBIe OepyT Ha
ce0st TaKyl0 OTBETCTBEHHO, KaK YCHIHOBIIEHHE PEOCHKa, a
TeM Ooiiee peOEeHKa W3 OPYroi CTpaHbI, TOJDKHBI OBITh B
COCTOSTHUM TPEIOCTaBUTh OJAarONpHUSITHBIC YCIOBHS JUIs
Bocrutanus pebenka. [IpoBepsATs ncuxuyeckoe U QU3M-
YEeCKOe COCTOSIHHE peOeHKa Mpeularai0 IMopy4YuTh KOH-
CYJIbCKUM yupexxaeHueM Pecrryonuku benapych B crpane
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MpoXXuBaHUs pedeHka. HeoOxomumo 00s3aTh YCHIHOBH-
Teleil MPeJoCTaBIATh JOKYMEHTBI O COCTOSIHUH 310POBbSI
pebeHka B KOHCYJIbCKUE yupexnaeHus Pecrybmmku bema-
pych 1 Ha (hOHE ITUX TOKYMEHTOB U Oecell ¢ peOeHKOM H
€ro YChIHOBHUTEJISIMH PELIaTh, MPUHOCUT JH MOJb3Yy Ha-
XOXKJCHHE peOeHKa B JAHHOW CEeMbEe WM JAHHBIE YCBIHO-
BUTEJIH HE CIIOCOOHBI CO3/IaTh ONTUMAJIbHBIE YCIOBHS IJIS
Pa3BUTHUsI yMCTBEHHBIX M MHBIX CIIOCOOHOCTEH peOeHKa.
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OBECHEYEHHUE BE3OIACHBIX YCJIOBUI
TPYJA JTUCTAHIUMOHHOMY PABOTHHUKY

Ilnema H.C. (BHII)

OxpaHa Tpyzna 1 oOecIiedeHIe ero 0e30MacHbIX yCIOBHH,
3TO OJMH U3 BaKHEHWIINX BOIPOCOB NPU OPTaHM3ALUH U
BBITIOJTHEHUH TPYAOBBIX OOS3aHHOCTEH paOOTHUKOM, C
KOTOPBIM 3aKIIOYEH TPYIOBOI JOTOBOP Ha OCYIIECTBIE-
HHUE JAUCTAaHIMOHHOW paboThI, AeHCTBYIOMIEH ¢ 28 sHBaps
2020 r. B cBsi3U ¢ BKIOUeHHEM B TpymoBoit konekc Pec-
nyonuku benapycs (manee — TK) [1; 2; 3], HOpMm, perymu-
PYIOIIMX YKa3aHHbIA BUJA TPYJOBOH JAEATEIbHOCTH.
B cBoto ouepenp, B wactu nepsoit c¢r. 3073 TK mpeny-
CMOTpeHa 0053aHHOCTh HAHUMATENS MO O3HAKOMJICHHUIO
pabOTHHKa, BBINOJHSIOMIETO JIHCTAHIIMOHHYIO PadoTy ¢
HOpPMaMH W TIpaBWIaMH 10 OXpaHe Tpyaa Ipu padoTe C
TeM 000pyJIOBaHUEM U CPEICTBAMH, KOTOPBIE MPEJOCTAB-
JICHBI JAHHOMY paOOTHHKY WJIM PEKOMEH/IOBAHBI EMY ISt
UCTIONb30BaHMA B paboTe HaHMMaTeneM. B cBoio ouepens
YKa3aHHYIO HOPMY CJIE[IyeT pacCMaTpiBaTh B COOTHOIICHUH
¢ yacThio BTOpoii ct. 3072 TK.

Takum o0Opa3om, Hopmoii yactu mnepBod cr. 3073
BO3JlaraeTcsi OO053aHHOCTh HAa HAHHMMATENs O3HAKOMHTh
paboTHHKa ¢ TPeOOBAHMSIME TI0 OXpaHEe TPYZa, B TeX CIydasx,
KOI7la HaHMMAaTellb NpeJOCTaBIsSeT IAUCTAaHIIMOHHOMY pa-
OOTHHKY IO TOCTUTHYTOMY MEXIY HHUMH COTJAIICHHIO,
YTO MPEAYCMOTPEHO B TPYJOBOM JIOTOBOpPE (YacTh BTOpast
ct. 3072 TK), cobcTBeHHOE 000pyI0BaHHE MIIH CPEICTBA
100 pEeKOMEHIyeT NPUOOpPECTH B YCTAHOBIEHHOM IIO-
psizike 3TH OOBEKTHI JUIs IPUMEHEHUs B padorTe.

TeM He MeHee, HECMOTPsI HA 0OCOOCHHOCTH PETyJIHpO-
BaHMs JMCTAHIIMOHHOTO TPyJa Ha HaHMMAaTEeJsl COTJIACHO
MyHKTY 5 gactu nepBoit cT. 55 TK Bo3zmaraercs ob6s3an-
HOCTh 00€CIICUNTh Ha KaXXIOM pabodeM MecCTe 37J0POBEIC




1 0e30macHbIe YCIOBUS TPY/ad, B TOM YHCIIE 3TO KacaeTcs
M TOTO Cllydas, KOTAa JUCTaHIMOHHBIH paOOTHHK HC-
MONB3YeT IS BBINOJIHEHHS IHOPYYEHHOW paloOThI, MpH-
HaJUIeXKaIe eMy JIMIHO 000PYIOBaHHE U CPEACTBA, a HE
TOJBKO T€ W3 HUX, KOTOpPBIE NMPEIOCTABICHBI MIH PEKO-
MEHJIOBaHBI HAHUMATEJIEM ISl UX IPUMEHEHHUS B padoTe.

Takum 00pa3om, Ha HaHUMAaTels, HECMOTPSI Ha OCO-
OEHHOCTH OpraHW3allMK ¥ BEACHHS JUCTAHIHOHHOTO
TpYAa, BO3/araeTcss B COOTBETCTBUU C NMYHKTOM 5 YacTH
nepBoii ct. 55 TK Pecny6nuku benapych 00s3aHHOCTS 110
CO3JJaHUIO ¥ 00ECTICYEHHUIO 3/I0POBBIX M OE30MAaCHBIX YCJIOBUIA
Tpy/ia JIMLaM, IPUHSTHIM Ha paboTy B KaueCTBE IMCTaHIIMOH-
HOTO PabOTHMKAa KaK IPH HCIIOIb30BAHWM TAHHBIMH JIH-
aMi 00OpYIOBaHMS M CPEACTB, HPEIOCTABICHHBIX WIIN
PEKOMEHIOBAHHBIX HAHUMATEJEM, TaK ¥ HaJO0 IojIaraTh 1
COOCTBCHHBIX OOBEKTOB, NMPUHAMICKALNINX AUCTAHIMOH-
HOMY paOOTHHKY JUI BBITIONHEHHS YKa3aHHOH PabOTHI.

Hymaetcs, uTo OyneT BIOJIHE MPaBHIBHBIM, €CIIN Ha-
HUMAaTeJb U TUCTAaHLIMOHHBIH pabOTHHUK B 3aKJIIOYEHHOM
MEXAy HHMH TPYIOBOM J0roBope (KOHTpakte) copmy-
JUPYIOT OCHOBHBIC 00S3aHHOCTH KaKION U3 CTOPOH, OC-
HOBBIBasICh Ha 3aKOHOJAATENIBCTBE, MpeIycMaTpUBaIOIINe
obecrieueHHe MMHU 370POBBIX M OE€30IACHBIX YCIOBUH
TpyZla IPH OCYIIECTBICHNH JUCTaHIIHOHHONW pabOTHI.

B cBoro ouepenp, HEOOX0ANMO OOpaTHTh BHUMaHHE
Ha TO, YTO HAaHUMATENIO, IPUMEHSIOIIEMY B TOM YHCIE U
TPYA IWCTAHIIMOHHBIX PAOOTHHUKOB CIIEAYET OCHOBBIBATHCS
Ha 00S3aHHOCTAX paboTomaterns (HAHMMATels) Mo odecriede-
HHIO OXpaHbI TPyZa, 3aKpeIUIeHHBIX B CT. 17 3akoHa Pecry0-
ymku benapyce ot 23 urons 2008 1. Ne 356 - 3 (B penaxuuu
3akona ot 12.07.2013 . Ne 61 - 3) «O6 oxpasne tpyma» [4].

HanuMmaTens, MCHONB3YIOMUN TPYJ JHUI, MPHHATBIX
JUISL BBITIOJTHEHUSI AUCTAHIIMOHHON PaOOTHl HA OCHOBAaHHUHU
ab3ama nsaToro yactu neppoii cr. 17 3akona «O6 oxpaHe
Tpyla» W cornacHo MHCTpykuuu o mopsiike oOydeHwus,
CTaXHPOBKH, WHCTPYKTaXa M IPOBEPKH 3HAHUHA pabo-
TAIONIMX [0 BOMPOCaM OXpaHbl TPYH, YTBEPXKICHHOU
MOCTaHOBJIEHNEM MMUHHCTEpCTBA TPyAa M CONHMAIBHOMN
samuthl PecriyOmmkn Bemapyce ot 28 HOs0ps 2008 T.
Ne 175, 00s13aH, B 9acTHOCTH, TIPOBOIHUTE BBOJTHBIN; IIep-
BUYHBII Ha paboyeM MecTe; MOBTOPHBIH; BHEIUIAHOBBIH;
neneBoi (rmaBa 4, m. 45 - 62 Ha3zBaHHON MHCTpyKINM)
uHCcTpykTaxku [5]. Kpome Toro, B atoif MHCTpyKuInm
cOpMyJIMPOBaHbl U JPYIMe aCHEKThbl, Kacarolluecs Mo-
psinka o0ydeHus, CTaXHUPOBKH, HHCTPYKTaXKa U MPOBEPKU
3HaHUl paboTaIONINX 110 BOIIPOCAM OXPaHBI TPY/Ia.

[NockonbKy, AMCTaHIMOHHAS pabOTa MMEET CBOM OCO-
OEHHOCTH, 0 YeM YKe CKa3aHO ObLIO paHee, TO HAHMMATENIO
HEe0OXO0/IMMO TIPelyCMOTPETH B JIOKAJIBHBIX MPABOBBIX aKTax
100 B TPYZOBOM JIOTOBOpE, 3aKIIOYEHHOM C JUCTaHIMOH-
HBIM pabOTHHUKOM, TOPSIOK TPOBEICHUS HHCTPYKTAXKEH 110
OXpaHe TpyZa M PEeIIeHHs APYTHX BOMPOCOB, CBSA3AHHBIX C
MPOBE/ICHNEM O0YUEeHHS, CTAXKUPOBKU, HHCTPYKTaXKa 1 TPo-
BEPKH 3HAHUH AMCTaHIMOHHBIX PabOTHHKOB TIO BOIIPOCAM
6€3011aCHOTO BBITIOJTHEHUS pabOT M OXPaHBI TPYIa.

B wactu BTOpoii ct. 3073 TK yka3aHo Ha TO, YTO WHBIE
00s3aHHOCTH HAaHMMATeNsl MO0 OOECHEYEeHHIO Oe30TaCHBIX
YCIOBHH M OXpaHBl TpyJa MOTYT IperyCMaTpHUBaTHCS
TPYAOBBIM JIOTOBOPOM, 4YTO HMEET HEMNOCPEICTBEHHOE
OTHOIIIGHUE K TPYJy ANCTAHIMOHHBIX PaOOTHUKOB. OIHAKO
3Ta HOPMa HOCHT B TO XK€ BpeMs aIbTEPHATHBHBIA XapaK-
Tep, TaK KaK HalpsMyl0 OHa He 00s3bIBaeT HaHWUMAaTels

3aKpeIUIATh €0 JONOJTHHUTEIBHBIE 0053aHHOCTH 1O obec-
MEYCHHIO 3[JOPOBBIX M OE30MACHBIX YCJIOBUH TpyIa IUC-
TaHIIMOHHOTO PAOOTHHWKA B TPYIOBOM JIOTOBOpe (KOH-
TPAKTe), 3aKIIOYCHHOM C JaHHBIM PaOOTHUKOM. B cBs3H ¢
9THM HAJIO TOJIaraTh, YTO MEpeUeHb TAKUX 00S3aHHOCTEH
JIOJDKeH OBITh MAaKCHUMaJbHO 3aKpeIUIeH B JIOKAJIbHBIX
MPABOBBIX aKTaX COOTBETCTBYIOUIMX HAHUMATEJICH, MPH-
MEHSIOIIUX TPY/ JUCTAHIIMOHHBIX PAOOTHHUKOB.

JIMTEPATYPA

1. Tpynosoii konekc Pecrryomuku Benapycs: Komexe Pecmy6muixu
Benapycs, 26 utons 1999 r., Ne 296 - 3: npunsr [Tanaroit npencraBure-
neit 8 moHs 1999 r.: omo06p. Coserom Pecriydnuku 30 urons 1999 r.: B
pen. 3akoHa Pecmybmuku Benapycs ot 18 mromst 2019 r., Ne 219 - 3 //
KoncynsranT Ilmoc: Benapycs. Texxomorust 3000 [DmexTpoHHEIH pe-
cype ] /000 «tOp - cmektpy», Hau. neHtp mpaBoBoit uHpopm. Pecr.
Benapycs. - Munck, 2020 r.

2. O6 m3MmeHeHnH 3aKoHOB: 3akoH PecryOmiku bemapycs, 18 mroms
2019 r., Ne 219 - 3: npunsr [anaroii npencraBureneid 26 urons 2019 r.:
on06p. CoBerom Pecrry6immku 28 uronst 2019 r. //Koncynbrant [htroc: bena-
pyck. Texnonorus 3000 [Onexrpornsi pecype | /000 «Op - cnekTpy,
Hau. entp npasosoit nudopm. Pecri. benapycs. - Munck, 2020 r.

3. Cemmy, B.II. O HEKOTOpPBIX BOIPOCAX OXpaHBI TPyHa NpU AUC-
TAHIIOHHOW paboTe. Matepuan akTyalu3HpOBaH C HCIIOIB30BaHUEM
MPABOBBIX AKTOB IO COCTOSIHMIO Ha 28 HOsiOpst 2019 . /B.IL. Cemud // Dxe-
niepTueHTp [DnextponHblid pecype] OO «OxeneprueHTp» - Musck, 2020.

4. O6 oxpane Tpyna: 3akoH Pecriyonuku benapyce: 3akon Pecry0-
muku benapycs, 23 urons 2008 r., Ne 356 — 3: npunsr [lanatoii npen-
craputeneil 14 mas 2008 r.: omooGp. CoBetom PecnyOnuku 4 uioHs
2008 r.: B pex. 3axona Pecrryomiku Benapycs ot 12 mronst 2013 1., Ne 61 — 3,
C MOCJIEAH. U3MEHEH. U JIONOJIHEH., BHECEHHBIMU 3akoHOM PecnyOiuku
Benapycs ot 18 mexabps 2019 r., Ne 274 - 3 //Koncynprant Ilioc:
Benmapyck. Texuonoruss 3000 [Dnexrponnsiii pecypc | /000 «Op -
crektpy, Har. nentp npasosoid ungopm. Pecni. benapycs. - Munck, 2020 .

5. UHeTpykuus o nopsiake o0y4eHus, CTaXUPOBKH, HHCTPYKTaXa U
MIPOBEPKH 3HaHMII PabOTAIOIMX IO BOIPOCAM OXpaHbI Tpyna, yIB. ITo-
CTaHOBJIEHMEM MUHHCTEPCTBA TPYAa U COLMAIBHON 3auThl Pecryomnu-
ku benapycy ot 28 Hosi6ps 2008 r., Ne 175: B pen. ITocraHoBieHus
MuHHCTepCTBa TPyZa U COLMANIBHOI 3amuTsl Pecrybikn benapycs ot
6 mapra 2018 ., Ne 28//Koncynbrant Ilmoc: Berapycs. Texunomorus
3000 [Daextponnsiii pecype ] /000 «tOp - cmektpy, Hau. tentp mpa-
BoBoii nHdopM. Pecn. Benapycs. - Munck, 2020 r.

®OPMA JIOI'OBOP 3ANMA
N NNOCJIEACTBUA EE HECOBJIIOJEHUA

Ilooobeo AM. (M® BHII)

CornacHo crateu 760 I'pakmanckoro xonekca Pec-
ny6nuku benapycs (manee — I'K) mo morosopy 3aiimMa oJi-
Ha CTOpOHa (3aMMojaBel]) meperaeT B COOCTBEHHOCTH
JIpYroil cTOpoHe (3aeMIHKY) JEHbI'M WM JAPYTUE BEIH,
OIPCACIICHHBIC POJOBBIMU NPHU3HAKaAMH, a4 3aCMIIUK 0651-
3yE€TCs BO3BPATUTh 3aMMOJABILY TAKyIO XK€ CyMMY JIE€HEr
(cymmy 3aiiMa) WIIM paBHOE KOJMYECTBO JAPYTHX IOIY-
YEHHBIX MM BeIIel TOTO JKe pojJia U Ka4ecTBa.

[Ipemmerom moroBopa 3aiiMa SBISAIOTCS JEHBIH WA
JPYTHE BEIIH, a TAKXKE BAaJFOTA U BAFOTHBIC IIEHHOCTH.

CropoHamMu JIOTOBOpa 3aiiMa SIBIISTIOTCST 3aUMOJIABEI 1
3aeMIIMK. B KadecTBe CYOBEKTOB BBICTYMAIOT (pr3mue-
cKue, opuauaeckue numa u Pecrrybnmka benapycs.

CylIecTBeHHBIMH YCJIOBHSIMH JIOTOBOpa 3aiiMa SIBIIS-
10TCst CpoK H 1eHa. CpoK M MOPSIOK BO3Bpara 3aeMIIH-
KOM IOJY4YEHHOH CyMMBbI INPEAYCMOTPEHBI JIOTOBOPOM
3aiima. Eciu cpok Bo3Bpara AOroBOpPOM 3ailiMa HE ycTa-
HOBJICGH WJIM HE OIPEZeNeH, CyMMa 3aiiMa JI0JDKHA ObITh
BO3BpalleHa 3aeMIIMKoM B TeueHue 30 nHed co JHs

105




MIPEeNbSABICHUS 3aMMOJABIIEM TpeOOBaHMsI 00 dTOM, €CIH
HHOE HE MIPEAYCMOTPEHO JOTOBOPOM.

CornacHo 0OIIMM TOJIOKEHHUSIM O (opme cAenku u
MOPAJIKE 3aKIIOYEHMsI AOrOBOPOB, conepxkamumes B 'K,
BBIJIEIISIFOT ABE OCHOBHBIE (DOPMBI IPaXKJAHCKO-TIPABOBOTO
JIOTOBOpa — TNHCBMEHHYIO M YCTHyI0. B oOmem Buze
(opMa 0roBOpa — 3TO CHOCOO BBIPKEHUSI BOBHE BOJHU
€ro y4acTHHKOB. V3HauajgbHOEe Ha3HAa4eHUE 3TOM BHIpa-
KEHHOI BOBHE (hOPMBI — 10Ka3aTeIbCTBEHHOE, CITy)Kallee
MOJTBEPKIECHUIO CYLIECTBOBAaHMUSA JOCTUTHYTOH JOrOBO-
PEHHOCTHU CTOPOH. B cBA3M ¢ TeM, 4TO JOTOBOP — 3TO ABY-
WM MHOTOCTOPOHHSIS crefnka coriacHo 1. 1 ct. 155 'K,
JIOTOBOpaM TIPUMEHSIOTCS NpaBHia O ABY- U MHOTOCTO-
poHHUX crenkax [1].

Hemnocpenctsennoe perynupoBanne (HOpMbI JOTOBOpa
3aliMa OCYIIECTBIICHO 3akoHomaTeneMm B cT. 761 T'K, co-
TJIACHO KOTOPOH coOIroeHre MHCEMEHHOH (hOPMBI 10TO-
BOpa 3aiiMa 00s3aTENbHO B CIEAYIOIINX CIyqasx:

— €CJIM €r0 CyMMa IPEBBIIIAET HE MEHEe YeM B JeCATh
pa3 yCTaHOBJICHHBIN 3aKOHOJATEECTBOM pa3zMmep 0a30BOi
BEJIMYHHbI;

— €CJIM 3aMMOJABILIEM B JOTOBOpE ABISETCS IOpUANYE-
CKO€ JIMII0, HE3aBUCUMO OT CyMMBI JOTOBOPA.

B KOHTEKCTE BTOPOro YCIOBHUS ClEAyeT OOpaTHTh
BHUMaHHE Ha HECOTJACOBAHHOCTh AaHHOM HOPMSI C II. 1
cr. 162 I'K, Ha OcHOBaHMM KOTOpPOM CHEIKU IOpUAHYE-
CKUX JIMI] MEXIy cOOOH M ¢ IpakgaHaM{ JOJDKHBI CO-
BepIIaThCs B TMPOCTOH THChMeHHOH (opme. Cremoa-
TEJILHO, MPUMEHUTEIHHO K JJOTOBOPY 3aiiMa NMUChbMEHHAs
¢dopma momkHa OBITH COOJIIOEHA U B Clydae €CJIH I0pH-
JIUYECKOE JIMLIO ABJISACTCS TAK)KE 3aEMIIUKOM.

Upe3BbIyaifHO BaXKHO, YTO HOpMEI Tn1aBsl 42 I'K sapistroT-
Csl CTIEMAIBHBIMU U CIIEAYeT TaKKe PyKOBOICTBOBATHCS
OOIIMMH MOJIOKEHUSAMHU O (HOpME CACIKH U MOPSIIKE 3a-
kimoueHust goroBopoB. Kak ormeuaer A. B. Crenaniok,
MIOMHMO 3TOTO COOTBETCTBYIOIINE HOPMBI, PEryIHpYIo-
mue (popMy J0ToBOpa 3aiiMa, MOTYT OKa3aThCsl B JTIO00M,
HO TIPUHATOM Ha ypOBHE 3aKOHA aKTe, KOTOPHIH OTHOCHUTCS
K JaHHOMY 00s13aTenbeTBY [2, ¢. 50].

[IpaBompuMeHuTEIbHAS TPAKTHKA ITOKA3BIBAET, UYTO
OCHOBHOH (hopMoii oroBopa siBisieTcst mUcbMeHHas. [lo
o0mieMy mpaBUITy cIeika B IPOCTOI MUCbMEHHOH (opme
JIOJDKHA OBITH COBEpIICHA ITyTEeM COCTABJICHHUS JTOKyMEH-
Ta, BBIP@KAIOIIETO €€ COAEpKaHWe W MOAMHUCAHHOTO JIH-
LIOM WJIM JIMLIAMH, COBEPILAIOIIUMHU CHIENIKY, JTHOO JOJIK-
HBIM 00Pa30M YHOJTHOMOYEHHBIMU UMM JIULIAMH.

C ydeToM peaJbHOTO XapakTepa I0ToBopa 3aiima
3aeMIMK BIpaBe OCIapuBaTh JIOTOBOP 3aiiMa Io ero 6e3-
JICHE)KHOCTH, JOKa3bIBas, UTO JICHBI'W WJIN IpyTHE BELIH B
JIECTBUTEIBHOCTH MM HE IMOJYY€HBI OT 3aMMOJaBLa HMIIN
MIOJTyYeHbl B MEHBIIEM KoyimdecTBe. be3neHexHoCTh 110-
rOBOpa 3aiiMa He SIBJISICTCS OCHOBAHHEM ISl MPU3HAHUS
€ro HeNeHCTBUTENFHBIM W NPUMEHEHHS MOCIEeICTBHU
HEICHCTBUTEIBHOCTH CIIENKH. [Ipy yCTaHOBIEHUH CyIOM
0€3/1eHe’)KHOCTH JIOTOBOpa 3aiiMa JIOTOBOP CUHTAETCS
HE3aKJII0UeHHBIM. B ciygae, xorna AEHBI'H WM ApPYyTHE
BEIIM IONyYCHBI 3aEMIIMKOM B MEHBIIEM KOJHMYECTBE,
9eM TPEeIyCMOTPEHO IOTOBOPOM, IOTOBOP CUHMTAETCS
3aKJIIOYEHHBIM Ha (DPAaKTHUECKH TOJIyYEHHOE KOJIMYECTBO
neHer wiu Bemiei (. 3 ct. 765 I'K).

Crnenyer uMeTb B BHUIY, UTO IMyHKTaMH 6 u 9 Vka3a
IMpesunenra Pecny6nuku bemapycs «O mpuBieyeHnu n
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MPEOCTaBICHUN 3alfMOB, JEATEIBHOCTH MUKPO(QHHAHCO-
BbIX oprarm3armii» oT 30 urons 2014 r. Ne 325 ycraHoB-
JIEHBI TIpEJIeNIbHBIC pa3Mepbl HeycTolku (mTpada, meHn)
[0 JIOTOBOPY MHKpO3aiiMa, a TakXKe MOPSIOK OIpeaeie-
HUSI TIPEACNBHBIX Pa3MEPOB IIPOIEHTOB 3a IOJIb30BAHHE
MuKpo3aiimoM [3]. YcmoBus moroBopa MHKpo3aiMa o
pa3mepax HeycToiku (mTpada, IeHH) WM MPOLIEHTOB, HE
COOTBETCTBYIOIINE TPeOOBAaHMSAM 3aKOHOAATENbCTBA, HE
MOTYT NMPUMEHSTHCS B YaCTH, NPEBBIIAIONICH IMPEaeIb-
HBIE pa3Mepbl yKa3aHHbIX IJIATEKEH.

Heo0xonuMo OTMETHTh, YTO cyneOHOe pelieHHe o
B3bICKaHMH 3aJJOJDKEHHOCTH IO JIOTOBOpY 3aiiMa 00s13a-
TEIbCTBA 3a€MINMKA HE IMPEKPAIIACT U 3aMMOAABEIl BIIPaBe
00paTUTECS B CyZ C HOBBIM MCKOM O B3BICKAHHHU IPOIICH-
TOB 3a IOJIB30BAaHME 3alMOM (ECITH JOTOBOp HE SIBIISIETCA
0ecCTIpOIIeHTHBIM) 10 JHS (PaKTUUECKOTO MCIIONHEHUS Pellle-
HUS Cy/Zia O B3BICKAHHH MOJTy9E€HHOTO 3aMIIHKOM 3aiiMa.

AHanu3 MpaBOBBIX NOJOXKEHUI AaHHON HOPMBI IO-
3BOJISIET TIPUHTH K CIIETYIOLIUM BBIBOJAM:

— BbIJ]aya pacICKA HE MOXXET paccMaTpHBaThCs Kak
co0Jo/ieHre MUCbMEHHON ()OPMBI JIOTOBOpPA, a SIBIISIETCS
MICBMEHHBIM JIOKa3aTebCTBOM 3aKJIIOYCHUS IOTOBOPA U
€ro yCJIOBUH;

— MOMHMO PACIIMCKH JOITYCKAIOTCS U MHBIE IOKYMEH-
TBI, YAOCTOBEPSIONINE IIepeady 3aMMOIABIEM 3aEMIUKY
OTIpEZICTICHHON JEHEKHOH CYMMBI WIIH OIIPEIEICHHOTO
Konmm4ecTBa Bemed. K TakuM IOKyMEHTaM MOXKHO OTHe-
cTH mmchMO 3aeMmmka. OmHaKO Takas pacHucKa WIN
WHOM TOKYMEHT JIOJDKHBI HE ITPOCTO MOJITBEPKAATH IIepe-
Jady CYMMbI JCHET WU Bemeﬁ, HO W M3 OTUX JOO0Ka3a-
TENILCTB JIOJDKHA CJIEI0BAaTh 00S3aHHOCTh 3aeMILUKa BEp-
HYTh CyMMY JEHET WM Belel (T.e. 3aeMHBII XapakTep
nepenavyu JeHeT WM UHBIX BElIei ).
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ITPU3HAKH, XAPAKTEPU3YIOIIUE
JOT'OBOP ITIOCTABKH

Hoouawunckan T.A. (BHII)

ITocTaBka — 3TO OJUH M3 CaMbIX PACIPOCTPAHEHHBIX
JIOTOBOPOB B Chepe OCYIIECTBIICHUS MPEATIPUHIMATETb-
cKkoii nesitenbHOCTH. [10 TaHHOMY JIOTOBOPY OpraHU3alnu
W MHAMBUyaJbHbIE TPEIIPUHAMATEIS PEau3yIoT TOBa-
PBI, KaKk MPOU3BOAMMBIE, TAaK U 3aKynaeMble UMH. ToBapsl
MOCTABIISIIOTCS (PHOOPETAIOTCS) AT COOCTBEHHOTO MPOU3-
BOJCTBA M TOTpeOieHus, I INepepaboTKu Ha JaBajbye-
CKUX HauaJjlaX, JJIsl OCYILECTBIIEHUSI ONTOBOM U PO3HUYHOM




TOProBIH, AN OOECIedeHHs TOCYNAPCTBEHHBIX HYXI,
JUTSL MX BBIBO3a 3a mpeaensl Pecrryonuku benapyce.

Tlo ucnonb3yemMoit B rpaxgaHCKOM IpaBe KOHCTPYK-
IIUH TIOCTPOEHHSI TPAXKIAHCKO — IIPABOBBIX JIOTOBOPOB —
JIOTOBOP TOCTABKH OTHOCHTCS K UHCITy KOHCEHCYaJIbHBIX,
JBYCTOPOHHHX, BO3ME3HBIX JOTOBOPOB.

B 10 ke BpeMsi K OCHOBHBIM OTJIMUYUTEIBHBIM (BHUIO-
BBIM) MPU3HAKaM JOrOBOPA MOCTaBKM HEOOXOAMMO OTHE-
CTH CIIeIyIOIIUe: COCTaB CTOPOH JOTOBOpA, LieJb Mpoja-
*u (mpuoOpeTeHus) ToBapa, Iepegady TOBapoB B 00Y-
CJIOBJICHHBIN CPOK I CPOKH.

IlIo poroBopy mocTaBKH TOBapoOB NMOKYNATeIh MOXKET
NpHOOPECTH y MOCTAaBIIMKA TOBAphl TOJBKO JUIT MX HC-
MONB30BaHUSL B TPEANPUHUMATEIBCKON AEATEIHHOCTH
WM B MHBIX IIEJIX, HE CBSI3aHHBIX C JIMYHBIM, CEMEHHBIM,
JOMAIITHAM U MHBIM TTOI00HBIM HCTIOIb30BaHHEM.

B 10 ke Bpems, Hanpumep, C.M. AHaHWY yKa3bIBaeT
Ha TO, YTO B POJHM IOKYIATENs MOXKET «BBICTYIIaThb M He-
KOMMep4YecKasl opraHu3anus win ¢usudeckoe aumo» [1,
c. 63]. Ilpencrasusiercs, 4To Takash TOYKa 3PEHUS] B OT-
HOIICHUHU MOKYNAaTells 10 J0TOBOPY MOCTaBKU — (HU3HYe-
CKOT'O JIMIIa HaBps JU OyIeT sBIATbCS 0OOCHOBaHHOM,
MOCKOJIBKY M3 CaMOil CYIIHOCTH JIOTOBOPA MOCTaBKU BBI-
TEKaeT, 4TO 3TO Ta Pa3sHOBHIHOCTH JIOTOBOpa KyIUIM —
NpOJaKH, KOTOpas NPUMEHSETCS MCKIIOYUTENFHO B 00-
JACTH BEICHUS IPEIIPHHAMATEIBCKON JIESTEIEHOCTH.

B ompeneneHny 10roBopa MOCTaBKH, COACPKALIUMCS
B I'pakxmanckom kozekce PecryOmuku bemapyck yka3bl-
BAaeTCsl Ha OOS3aHHOCTH IOCTABIIMKA IIEpeaTh TOBAp IO-
KynaTejaro B O0YCIOBJIEHHBIH cpok wiu cpoku [2]. Tlpu
KBaIM(UKALUK OTHOUIEHUH CTOPOH JOTrOBOpa IOCTABKU
MPEeXJIe BCETro CIeIyeT ONpPEeIeNnTh, CYIIECTBYET JIU Mpo-
MEXYTOK BPEMEHH MEXIy 3aKII0UeHHEM JI0OTOBOPA U €ro
UCIIOJIHEHHEM IIOCTABUIMKOM B YacTH Iepefadyd ToBapa
nokynaremo. HecoBmageHne BO BpEeMEHH yKa3aHHBIX
MOMEHTOB CBHUJICTEIBCTBYET O HAIWYMU CPOKA Iepenadu
TOBApOB U TIO3BOJISET PACCMATPUBATH 3AKIIFOUEHHBINH MEXTY
CTOpOHAMHU JO0TOBOP Kak JIOrOBOP MOCTaBKH [3, c. 16].

Kak ormeuaer B.H. ['ogyHOB yka3zaHHblEe NpU3HAKH
JIOTOBOPA TIOCTABKM HEOOXOMMO CUNTATh INIaBHBIMU. Bee
JIpyrue, Ha3plBaeMble emIE BTOPHYHBIMHU, KaK IPaBHUIIO,
Pa3BUBAIOT U JOMOJHAIOT MX. K 4nciy 3THX NpH3HAKOB
MOKHO OTHECTH CJISYIOIIHNE: a) IOTOBOP MOCTaBKH CO3IAET
OOBIYHO JJIUTENTHHBIE OTHOIIEHHSI MEXITy CTOPOHaMHU; 0) Moj-
JIeKAIMA TOCTaBKE TOBAP MOXKET OTCYICTBOBATH B MOMEHT
3aKJIFOYEHHMs JIOTOBOPA; B) IOCTABIMK HE BCErza SBIETCS
MPOM3BO/IMITENIEM TOBapa; T) TpPEIMET JOTrOBOpA TOCTABKH
COCTaBILIIOT B OOJIBIIMHCTBE CITydaeB BEIIH, ONpEACIIEHHBIE
POIOBBIMH TNPH3HAKAMM; JI) HUCIOIHEHHE JIOrOBOpa TOCTABKU
OCYIIECTBIISETCS], KaK IpaBuIlo, 10 YacTsM [4, c. 41].

Hcxonst n3 cKa3aHHOTO MOKHO CleJaTh CIeIyIoIne
BBIBOJIBL: 1) JI0TOBOP MOCTaBKY SIBISIETCS OTJEIBHBIM BHIOM
JIOTOBOpa KYIUTU-TIPOJaXKH; 2) TPABOOTHOIIEHHUS CTOPOH B
JTAHHOM JIOTOBOpE CIeAyeT KBaIM(UINPOBATh KaK MPaBOOT-
HOIIICHNS, BBITEKAOIIE U3 JI0OTOBOPA TTOCTABKH, TPH HAJIH-
YMU CIIETYIOMNX MPU3HAKOB: BO — IEPBBIX, KOIZla TTOCTaB-
MK - TIPOJABEI] OCYIIECTBISET NPEINPUHIMATEIIBCKYIO
JIEATETIHOCTD; BO — BTOPHIX, IepenaéT MPOU3BOUMBIE TN
3aKylaeMble UM TOBApbI, B- TPETbHUX, MOKYNATENIb UCIONIb-
3yeT TOBapbl B NPEANPUHUMATENBCKON JEeATENbHOCTU UM B
MHBIX LEJSIX, HE CBA3aHHBIX C JIMYHBIM, CEMEHHBIM, JJOMAIll-
HHMM ¥ MHBIM TI0JJOOHBIM HCIIOJIB30BAHHEM.
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OBIIUE MOJIOKEHUSI O HEKOMMEPYECKHX
IOPUJINYECKUX JIULAX

Honamoeckuii B.3. (BHII)

HexoMMmepueckuMy — OpraHu3alissMH  NPHU3HAIOTCA
OpraHU3aly, He MMEIONINE B Ka4eCTBE OCHOBHOM CBOEH
LIETM M3BJICUCHHE NPUOBIIM M HE PaCIIpe/elIIONnIe MOoy-
YCHHYIO0 TPUOBLIIHP MEXIY y4acTHHKamu (yHKT 1 cT. 46
I'paxxnanckoro xoxekca Pecryomiku Bemapycs) (namee — ['K)
[1].

W3 npuBeieHHOTO OIpeeNieHHs CIeayeT, YTO HEKOM-
MEpUEeCKHE OpraHU3aluU OTIMYAIOTCI OT KOMMEPUECKUX
JBYMs TMPU3HAKaMH: BO — IEPBHIX, OHU HE CTaBST OCHOB-
HOW LIeJIBIO M3BJICUEHHUE NMPHUOBLIN, BO — BTOPHIX, OHU HE
MOTYT paclpeleisITh MOJYYCHHYI0 NPHOBUIb MEXIY
CBOMMH YyYacTHHKaMH M B TeX CIydasx, Korja ux jaes-
TEJIIEHOCTB IPUHOCHUT NPUOBLTE [2, c. 186].

HeobxoanmMocTs HajeneHns HEKOMMEPUYECKHX Opra-
HU3aIWi TpaBaMH OPHIMYECKOTO JHIA OOBICHAETCS
TEM, YTO JUIS JTOCTIDKCHUS LENH, TIOCTABICHHOW HEKOM-
MEpYecKOl OpraHu3alfell, OHa BBIHY)KIECHA BCTYNATh B
pa3InyYHbe MMYIIECTBCHHBIE OTHOIICHHH C KOMMeEpue-
CKUMH U JPYTMMH HEKOMMEPYECKUMH OPHINYECKUMHU
munaMu. Hepenko HEKOMMeEpuUecKHe OpraHu3alué ocy-
IIECTBISIOT NPEANPHHUMATEIBCKYIO AeSTeIFHOCTh. OTHAKO
HEKOMMEpPUYECKHe OpraHu3ald MOTYT OCYIIECTBIATh
HIPEANPUHUMATEIBCKYIO AEATEIBHOCTh JIUIIb MOCTOJBKY,
MIOCKOJIbKY OHa HeoOXoamma Al MX YCTaBHBIX IIEJIeH,
pazny KOTOPBIX OHH CO3/aHbI, COOTBETCTBYET 3TUM LIEISIM
U OTBEYACT IPEIMETY JESTEIbHOCTH HEKOMMEPYECKHX
opraHm3anui, Ju00 IOCKOJIbKY OHa HEOOXOaMMa s
BBINOJIHEHHS TOCYJapCTBEHHO 3HAYMMBIX 3ajiad, Ipeny-
CMOTPEHHBIX B HMX YYPEIHUTEIBHBIX JOKYMEHTax, COOT-
BETCTBYET 3THM 3ajladyaM M OTBEYAET IPEAMETY AEATeNb-
HOCTH JaHHBIX opraHm3anuid. s oTaensHBIX GopM He-
KOMMEPUYECKHUX OPTaHU3aLUi 3aKOHOJATEIbHBIMH aKTaMHU
MOTYT OBITH YCTaHOBJIEHBI TpPeOOBaHHS, HpeLyCMaTpH-
BalOIIME UX IIPAaBO Ha 3aHATHE NPEeANPUHUMATEIHCKOU
JeSITeTbHOCTBIO TOJBKO TOCPEACTBOM 00pa30oBaHUS KOM-
MEpYECKUX OpraHu3anuii U (WiIM) yyacTHs B HHUX (4acTh
yeTBepTas myHkTa 3 cT. 46 I'K). Cka3aHHOE CBHIETENBCTBYET
0 TOM, YTO HEKOMMEpUECKHe IOpHANYECKUE JIMIa 00JIajatoT
He 0OIIIeH, a CIIeIHATbHOM NPaBOCIIOCOOHOCTEIO [3, ¢. 201].

Lenn HexoMMepyeCKUX HOPUAMYECKHX JIUI[ OMIpese-
JIEHBI UX YUYPEAUTENbHBIMU JOKYMEHTaMH. JTO KyJIbTyp-
HBIe, 00pa3oBaTeNbHBIC, HAayYHBIC, COIMAJIbHbIEC, Oiaro-
TBOPHUTEIBHBIE, TOJUTUIECKHE [IETTH U T.1I.
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HexomMmepueckne I0puInIecKre JINIA HE CTaBsIT HEeTH
MOJTy4aTh MPUOBLIE U PACTIPEICTISATh €€ MEeXIY yIpeanTe-
MU (YJaCTHHKAMH), MO3TOMY 3aKOHOIATEIhCTBO, Kak
MPaBUJIO, HE YCTAHABJIMBACT IS ATHX FOPUAUYECKHUX JIAI]
MHUHHUMAJIBHOTO pa3Mepa ycTaBHOTro (poHza 1 HE mpesycMmar-
pHUBAaET BO3MOXKHOCTH HX OaHKPOTCTBA, 38 HCKIIFOUECHHEM
MOTPEOUTENBCKUX KOOIIEPATHBOB M Pa3INYHbIX (POHIIOB.

OpraHu3alMoOHHO-TIPaBOBbIE  (DOPMBI  HEKOMMepUe-
CKUX IOPUIMYECKHX JIMI ONpeieneHsl B cT. 46, 116118,
120 u 121 TK. I'paxxgaHckuii KoJIeKC MpeaycMaTpUuBaeT
cnenyronye (hopMbl HEKOMMEPUECKHX FOPHIMYECKUX JINIL:
MOTPEOUTENBCKHIE KOOTIEPATHBBI; OOLIIECTBEHHBIE OPraHHU3a-
IIMHY; PEJIUTHO3HBIE OPraHN3alliH; OarOTBOPHUTEIBHbIC MIIH
nHbIE (DOHIBI; YIPESKICHHUS, ACCOIUAIINHN U COFO3BL.

OpHako B acTH repBoii myHkTa 4 cT. 46 'K ycTanos-
JIEHO, YTO CO3/[aBaTh HEKOMMEPUYECKNE OPraHU3alHH J10-
ITyCKaeTCs ¥ B IPYTHX GopMax: 00beTUHEHNI KoMMepUe-
CKUX OpTaHM3aiui u (WiIM) MHIWUBHAYAIbHBIX. MPEITPH-
HUMaTesel; oObeAMHEHNH KOMMepuecKux u (WiIM) He-
KOMMEpPYECKUX OpraHu3anuii B (opMe accouuanui u
COI030B; 00BEJMHEHUH KOMMEPUYECKUX, HEKOMMEPUECKIX
opraHuzaiii M (WIM) WHAWBUIYaIbHBIX MPEIIPHHAMA-
Telneit B popMax rocyapCTBEHHBIX 00beIMHEHUH.

B ciyuasx, mpenycCMOTPEHHBIX 3aKOHOJATEIbHBIMHU
aKTaMH, OOBEIMHEHUS KOMMEPUECKUX, HEKOMMEPUECKHX
n (mm) (GU3MYECKHUX JIMI] MOTYT CO3JaBaThCs M B MHBIX
¢dopmax (dacth BTOpas myHkTa 4 cT. 46 I'K). B wactHo-
CTH, YK€ ACHCTBYIOT 00beANHEeHNs 0e3 IpaBa IopHIIye-
CKOTO JINIIA, IMEHYEMBIE XOJIIUHTAMHU.
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O HEKOTOPBIX BOITIPOCAX YBEJIMUEHHUS
YCTABHOI'O ®OH/JIA OBIIECTBA
C OFPAHMYEHHOI OTBETCTBEHHOCTBIO

Ilomanosa T.B. (YO «(ITY um. ®@.Cropunui)

B nponecce ocyuiecTBiaeHUsT XO3WCTBEHHON nes-
TENBHOCTH OOIIECTBA C OTPAHUYCHHOW OTBETCTBEHHO-
CThIO BO3HUKACT HEOOXOJUMOCTh B YBEIIMYCHUH €T0 yC-
taBHOTO (hoHma. [Ipu 3TOM y pyKOBOAHTENSI U (PHHAHCO-
BO#1 cITy»OBI O0IIECTBA, 4 TAKXKE Y YIYACTHHUKOB 00OIIECTBA
MOXET BO3HUKHYTH PsAJ FOPUAMYESCKHX ¥ (PHUHAHCOBO-
SKOHOMHYECKHX BOIIPOCOB.

AKTyaJIbHOCTh JaHHOHN TeMBI 00yCIIOBJICHA TEM, UTO
HE3HAaHWE WJIM HETNPaBUIHLHOE TOJKOBAHWHM HOPM 3aKOHa,
PETYIHMPYIOMKUX OCOOCHHOCTH YBEJIMUYEHUS YCTaBHOTO
¢oHIa, B TOM YHUCIIe MOCPEIACTBOM BHECEHHUS UMYIIECT-
BEHHOTO BKJIaJ]a, MOTYT NMPUBECTH K HETIPABUILHOMY pac-
MOPSHKEHUIO 3TUM UMYILIECTBOM.
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[Tpu BeIIBICHNMH NPOOIIEM, CBSI3aHHBIX C PEryJIHpPOBa-
HHEM 3aKOHOJIaTEIbCTBOM, MOPSAAKA BHECCHUS JOTOIHH-
TENILHOTO BKJIaAa B yCTaBHBIH (DOHI, NMPEICTaBIISET 3Ha-
YHMOCTb HE TOJBKO JUISl IPaBOIPHMEHHUTEIBHON MPaKTH-
Kd, HO W BBHAY NpPeoOIafaroniero pacnpoCTpaHSHHUS,
JTAHHOI OpraHW3aIlMOHHO-TIPAaBOBON (POPMEI, IS SKOHO-
MukH benapycu B nesnom.

Wrak, HauHEM C TOTO, YTO YCTaBHBIH (OHA 0OlIecTBa
MOXET YBEJIMYHBATHCS 32 CUET:

umyiecTsa odbmecrBa. [Ipu atoM ecnm paccmarpu-
BaTh C MO3HIHMU OyXTrajJTEepCKOro y4era, TO B KauecTBE
WCTOYHHMKOB YBEJIMYEHHsI YCTaBHOIO (oHOa MOTyT OBITH
WCTIONb30BAHbI, B YACTHOCTH, CPEACTBA HEpacIpenelcH-
HOW M YUCTOH MpHOBLTH, 100aBOYHOTO (OHIA;

BHECEHHS [IONOJHUTEIBHOTO BKJAJa yJaCTHHKA HIIU
HECKOJIBKMX YJaCTHUKOB OOIIECTBa B BHUJIC BEIICH; ICHET;
LEHHBIX OyMar; MMYIIECTBEHHBIX MO0 MHBIX OTUYKIAeMBIX
TPaB, NMEFOIINX OIEHKY UX CTOMMOCTH; HHOTO MMYIIIECTBA;

BHECEHHMS BKJIJI0B TPETHUMH JIMLIAMH, TIPUHUMAEMBIMU
B OOILIECTBO, €CIIM 3TO HE 3alpEIleHO €ro YCTaBOM, B BHIE
Belleil; IeHeT; IGHHBIX OyMar; IMYILECTBEHHBIX JTM00 MHBIX
OTUY)KIAEMBIX IIpaB, UMEIOIIMX OIEHKY WX CTOMMOCTH;
uHoro umymiectsa (4. 1 ct. 29, u. 2 ct. 105 3akona Pecrmy0-
mku benapyce ot 09.12.1992 Ne 2020-XII «O x03sicTBEH-
HBIX ofmrecTBax» (B pemakumu 3akoHa PecrryOmuku Bema-
pychb ot 15.07.2010 Ne 168-3, nanee — 3axon))[1].

Pemenne 06 yBemmueHnn yctaBHOTO (pOoHAA 0OIIecTBa
32 CYET €ro HMMYIIECTBA NPHUHUMAETCS HAa OCHOBaHWUHU
JTAHHBIX OyXTraJaTepcKOW OTYETHOCTH 3a IIPEIICCTBYIO-
nmid (GUHAHCOBBIA TOJ OOIIMM COOpaHHEM YYaCTHHKOB
oOmiectBa (manee — coOpaHue) OOJBIIMHCTBOM, HO HE
MeHee 2/3 TOJIOCOB OT OOIIIEro KOJMYECTBa rOJIOCOB Y4acT-
HHKOB OOILIECTBA, €CITU OOJIbIIIEE YUCIIO TOJIOCOB JUIS IPUHS-
THSI TAKOTO PEILECHHS He TIPEAYCMOTPEHO €r0 YCTaBOM.

YBenuyeHue ycTaBHOro (hoHIa 3a cueT COOCTBEHHOTO
MMYIIECTBA O0IIECTBA MOXET IIPOU3BOANTHCS U3 pa3siny-
HBIX MCTOYHHMKOB. OCTAaHOBMMCS Ha TaKOM, KakK: CpPeNCT-
Bax 100aBOYHOTO (poHIA.

Xotst mobaBouHBIH (HOH[ HE OBLT OTPE/ICTICH B HALINO-
HaJIbHOM 33aKOHOJIaTEJIbCTBE B Ka4eCTBE MCTOYHMKA (op-
MHUPOBaHMS YCTaBHOTO (DOHIA, YTO MOATBEPXKAACTCS pa-
Hee JIeHCTBOBABIINM IMTUCHbMOM MuHHCTEpCTBa (PUHAHCOB
Pecniyomuku Bemapycs ot 08.06.2000 Ne 17-23/332, B
coO0TBETCTBUU ¢ MHCTpyKLUEN N0 IPUMEHEHHUIO TUIIOBO-
ro IUIaHa CYETOB OYXTaJTepCKOro ydyeTa, YTBEpIKICHHOMN
MOCTaHOBJIEHHEM MuHuctepcTsa (punaHcoB PecrmyGuukn
Benapyce ot 29.06.2011 Ne 50 (manee — WMHCTpyKIuS),
OH OIpeJie]IeH KaK NCTOYHHK, HapsAy C HepaclpeeseH-
HOM TpHOBUIBIO. [IpH 3TOM Y4HTHIBArOTCSI BCE OCHOBHBIC
ycnoBust ero opmupoBaHus (6e3B03Me3IHOE MOTydIEHHE
00BEKTOB OCHOBHBIX CPEJICTB B IIPEAENax OJHOTO coOCT-
BEHHUKA, YMHUCCHOHHBIN JIOXOJ, HCIOJIB30BaHUE Hepac-
NpeJIeNieHHOM MPUOBUTH Ha OCYILIECTBIICHNAE KAIMTAIbHBIX
BJIOXKEHHUH M JIp.), 32 UCKIIIOYCHUEM, 110 MHEHHUIO aBTODA,
MepeoIieHKH BHEOOOPOTHBIX aKTHBOB. J{00aBoUHBIN (DoH/T
SIBJISIETCSI COOCTBEHHBIM HCTOYHHUKOM U TI0 PELICHUIO CO0-
CTBEHHHMKa MOXET OBITh HAIpaBJICH HA YBEJIHYCHHE YC-
TaBHOTO (OHJA.

CoOpaHue YYacCTHHKOB MOXKET HPUHSATH HECKOJIBKO
PELICHUH 10 BONPOCY YBEIMYEHHUsS] YCTaBHOTO (oHAa B
TOM YHCIIE:




00 yBenmmueHHH ycTaBHOTO (DoHAa OOIIecTBa 3a CUeT
BHECCHHUS JOTIOJHUTEIBHBIX BKJIAZOB BCEMH €0 ydacT-
HUKaM#, KOTOPO€ MPUHUMAETCS OOJBIIMHCTBOM, HO HE
MeHee 2/3 TOJI0COB OT OOIIEro KOJIMYECTBa TOJIOCOB yda-
CTHHKOB, €CIIH OOJbIEe YHCIO TONOCOB U TPUHSTHS
TAKOTO PEIICHHS He MPeIyCMOTPEHO YCTaBOM O0IIecTBa.

B cimydae oTkaza ydyacTHuKa OOIIeCTBa, paHee ToJIo-
COBABILIETO «33» YBEJIMUYEHUE yCTaBHOTO (poHIa o0IecTBa
3a cYeT BKJIAJOB BCEX yYaCTHHKOB, BHECTH yCTaHOBJICH-
HYIO CTOMMOCTB JIOTIOJHUTEIBHOTO BKIJIaJa (4acTb CTOM-
MOCTH), paHee IOJIOCOBABLIETO «3a» YBEJINYEHUE YCTaB-
Horo (oHIa o0IIecTBa 3a CUET BKJIAJ0B BCEX YYACTHHKOB,
HEIOCTAIOMas CTOUMOCTh JIOTIONHUTENBHBIX BKIIAZIOB
YYaCTHHKOB JIOJDKHA PAaCHpedeIThCS MEXIy JKeIaromu-
MH YYaCTHHKaMH C YBEIHYCHHEM Pa3MEpOB JOJEH ITHX
YYaCTHHKOB TPOMOPIIMOHATFHO BHECEHHBIM UMH IOMOJI-
HHUTEIHHBIM BKJIA/IaM.

MoskeT OBITh IPUHATO PEIIeHHe 00 YBEINYCHUH yCTaB-
HOro ()OH/a 3a CYET BHECEHHMS JIOTIOJHUTENbHBIX BKJIAZIOB
OJTHUM WJIM HECKOJIbKUMH YYaCTHHKaMH OOILEeCcTBa, KOTO-
poe IpUHUMAETCs BCEMH YYaCTHUKAMHU €IMHOTJIaCHO.

Henenexxuesle BKIaabl B yCTaBHBIH (oHI oOIIecTBa
MOJUIeXKAT OI[EHKE CTOMMOCTH M AKCIIEPTHU3€E TOCTOBEPHO-
CTH OIICHKHA CTOMMOCTH.

CoriacHO NEHCTBYIOIIEMY 3aKOHOIATEIHCTBY OILCHKA
saBIsieTcss 00s3aTenbHO. [Ipu 3TOM OIeHKa MOXKET OBITh
BHYTPCHHEH MM HE3aBUCUMOM — 3TOT BOIPOC 3asIBHUTEIH
pemaer camoctosTensHO (1. 21 TlomoskeHust 06 oleHKe
CTOMMOCTH OOBEKTOB TPaKIAHCKHUX INpaB B PecmyOmmke
benapych, yrBepsknenHoro Ykasom Ilpesunenra PecryOnmuku
Benapych ot 13.10.2006 Ne 615 «O0 O1ieHOUHOM ACSTEIHHOCTH
B PecriyOmmike benapycey, nanee — [osnoxenue)[2].

CorjacHO TOJIOKEHMsI, IKCIEPTH3a TAKXKE SBIACTCS
o0s3aTenpHOU. IlomoXkeHHeM He YCTaHOBJICHO HCKIIIOYe-
Huil. [lanHas HopMa Ilono)keHHsT IPOTUBOPEUHUT 4. 4 CT.
29 3akoHa, coriacHO KOTOpOH B ciiyyae IpOBEACHUS He-
3aBHCHMON OIIGHKH CTOMMOCTH BHOCHMOTO B YCTaBHBIH
(hoHL 00IIECTBa HEJCHEKHOTO BKJIa1a IKCIIEPTH3a JOCTO-
BEPHOCTHU 3TOU OICHKH HE MpOoBOIUTCA. B cirydae pacxo-
JKICHUS yKa3a C 3aKOHOM 3aKOH HMEET BEPXOBEHCTBO
JIIIH TOTJa, KOT/Ia TIOJITHOMOYHS Ha M3JIaHWe JCKpeTa M
yKa3a ObLIM IPEAOCTABICHBI 3aKOHOM B COOTBETCTBUH CO
cratbeit 137 Koncrurymuu Pecyonuku benapycs.

VYcraBHblit hoH7 00lIecTBa HE MOXKET OBbITh chOpMHU-
POBaH IOJHOCTHIO 33 CYET HEJCHEKHOT'O BKIaJa B BUAE
MMYIIECTBEHHBIX TpaB. [Ipx 3TOM 00beM HUMYIIECTBEHHBIX
npaB, BHOCHMBIX B Ka4yeCTBE BKJIAJa B YCTaBHBIA (DOHZ
obmectBa, He MOXkeT ObITH Oonee 50% ycraBHOrO (oHIA
obmecTBa. YcTtaBoM 0OIIecTBA MOTYT OBITh OTPEHEICHEI
BUIIBI HUMYIIECTBA, KOTOphIE HE MOTYT OBITH BKJIaJOM B
ycTaBHbI (hoH[ 3TOro 0bImecTsa (4. 3 cr. 29 3akoHa) [1].

CoOpaHre yYacTHHKOB OOIIECTBA MOXET MPUHATH
penieHre 00 yBEIWYCHHH YCTaBHOTO (hOHMA 3a CUET BHE-
CeHUs] BKJIAJOB TPETHUMHU JIMLIAMH, NMPUHUMAEMbIMU B
00111eCTBO.

PeuieHne npHHMMAaeTcs Ha OCHOBAHWH 3asBICHUS
TPETHHX JIML, B KOTOPOM JOJDKHBI OBbITh YKa3aHbl pa3Mep
BKJIaJ]a U COCTaB BHOCHMOTO B YCTaBHBIN (hOHJ UMYILECT-
Ba, MOPSIJIOK M CPOK €ro BHECEHUS, a TaK)Ke pa3Mep J0JIH,
KOTOPYIO TPEThM JIMIA XOTeJM Obl UMETh B YCTaBHOM
(honpe sTOrO OOIIECTRA.

JleHexxHble BKIIQJbl TPETHHUX JIMI[ B YCTaBHBIH (OH[
oOmiecTBa MOAJIE)KAT BHECEHUIO HA PACUETHBIA cUeT 00-
mecTBa v (W) B Kaccy 00IIecTna.

HenenexHbie BKIAIbl TPETHUX JIMIL B yCTaBHbIN (HOHT
0011ecTBa MOICKAT OLIEHKE U IKCIEPTHU3E.

Takum 00pa3oM, MOIBOJSI WTOT BBINIECKa3aHHOMY,
MOYXHO OTMETHTb, YTO MPUHITHH PEHICHUS 00 YBEINUCHUU
ycTaBHOTO (poH/Ia 00IIecTBa, HEOOXOIMMO KaK MOYKHO Ooiee
1oipoOHO (HPOPMYITHPOBATH B YCTaBE TAKOTO FOPUIUYECKOTO
JIMIA CTIOCOOBI YBEJMYEHHUsS YCTaBHOTO ()OHIA C Y4ETOM
JICHCTBYIOIIETO 3aKOHOMATENICTBA, TAK KaK 3TO HEMOCPE-
CTBCHHO BJIMSCT Ha JalbHEUICe BEACHHUE XO3SHCTBEHHOI
JIEATENBHOCTH, TpaBa U OOSM3aHHOCTH CAMHX YYACTHUKOB, a
Taoke JanbHelIee (pacipeaeieHre) H3BIeUeHNe TPHOBLTH.
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K BOITPOCY O 3JIOYIIOTPEBJIEHUHN
B I'PA’KIAHCKOM ITPABE: HINKAHA

Pycax E. JI. (FHII)

Husmmncrnke B Pecrydnmke benapyck n3BecteH Takoi
WHCTUTYT, KaK 3JI0yMOTPEONICHHE TPakKTaHCKUM IPaBOM.
OpHaKo, MOHATHE 3IIOYHNOTPEOJICHHS TPa)XTAaHCKUM IIpa-
BOM HE 3aKpeIyieHO B 3aKOHOZATeNbcTBe PecmyOnukn
benapyces. bonee Toro, 3akoHojarenb HE Aall YETKOTO
OTIpeNIeNIEHNsT BUAOB 3JIOYHOTPEONCHUS TPa’kKAAHCKUM
npaBoM. B cuiy BbIIECKa3aHHOTO PacCMOTPHUM HEKOTO-
pBle aBTOPCKHE IO3UIMHM IO IOBOAY OIpENeNeHUS |
pasbsicHeHus nanHoro nousaTus. Kagpyun A. 0. monaraer,
YTO 3JIOYIOTpPEOICHNE TPaKITAHCKIM IIPABOM — 3TO OCY-
IIECTBJICHUE TPAKIAHCKOTO TpaBa B BUAC NCHCTBUS WA
0e3IefiCTBHSA, IPUBOIAIIETO K YMBIIUIGHHOMY HJIH HEOC-
TOPOXKHOMY TIPHYMHCHHIO Bpela NpaBaM WIH 3aKOHHBIM
HHTEpecaM PYToro JIUIA U CYIECTBEHHOMY Hap YIICHHIO
OJTHOTO M3 HPABCTBEHHO-TIPABOBBIX IPHHIIUIIOB TPaXKJaHCKOTO
npaBa (06POCOBECTHOCTH, Pa3yMHOCTH 1 1Ip.) [3, c. 4].

B npuBenéHHOi BbIlIe MO3UIMSA MOKHO 3aMETUTh, YTO
caM aBTOp B ONpPEIENCHUH AaHHOTO MOHATHS nAuddepeH-
IUpPYeT 3JI0YNOTpeONeHNe TPaKJaHCKUM IIPpaBOM Ha 2
BU/Ia, & UMEHHO:

— 3JI0ynoTpeOJieHue TPaBOM, COBEPIICHHOE B (opMme
JENCTBUS], OCYILIECTBICHHOI'O UCKIIIOYUTENLHO C Hamepe-
HUEM MPUYHHUATH BPEA APYroMy JHUIY ([IIHKaHa);

— 3JI0ynoTpebJIeHneM TpaBoOM, COBEpIIEHHOe Oe3 Ta-
KOTO HAMEpeHWs, HO OOBCKTHBHO NPUYHHSIONICEC BpEI
JIpYroMy JuLy.

Takum o0Opa3oM MBI BHAWUM, YTO B IIEPBOM CIydae
Bpe/l MPUYUHAETCS YMBIIIJICHHO, TOTJa KaKk BO BTOPOM
ClIy4ae yIpaBOMOUYEHHBIH CyOBEKT JIUIIb MPEBBICHI J10-
ITyCTUMBIM TIpeied OCYIIECTBICHUS CYOBEKTHBHO IIpaBa
0e3 yMBICTIa Ha IPUYMHEHNE Bpeia IPyroMy IIPaBOHOCHTEIIO.
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B oTedecTBEHHBIX HAyYHBIX WCTOYHHUKAX TEPMUH
«lnkanay He chICKall OOIIMPHOE PAacIpOCTPaHEHUE, YTO
a0CONIOTHO HWKaK HE YMOISIET €ro aKTyaJbHOCTb.
[Tamepuna E.II. nonaraer, 4To «ILIMKaHa — 3TO OJHA U3
¢dopM 31moynoTpebIeHUS MPaBoOM, P KOTOPOH CYOBEKT
OCYIIECTBISIET NpUHAAJICKAIIEe €My IIpaBo, OTHOBpE-
MEHHO C 3THM HapyIasi Ipeesbl OCYIIEeCTBICHUS CBOETO
npaBa C IeJbl0 NPUYMHEHMSI BpeJa MpaBaM U CBOOOAaM
JPYTUX YYaCTHUKOB OOIIECTBEHHBIX OTHOLICHUI IpH
HaJIMYWU TOCIEACTBUIA B BUAE NMPUYMHEHHUS Bpeaa Jpy-
romy auiy» [5, c. 134].

T.e. ecTb aBTOp B CBOEM OIIPENEICHUH IIOACHUTIA, YTO
IIMKaHE TPHUCYIIH HEKOTOpBIE YepTHl, B IOTHOH Mepe
ompeneNsionye e¢ CyImHOCTb, TNIABHOW U3 KOTOPHIX BEI-
CTyIaeT Iellb. A UMEHHO IeNb, COCTOSIIAs B IPHYNHE-
HUM Bpea IpaBaM U cBoOoIaM CyOBEKTOB, IPH HATMIHN
MOCTICICTBIIA B BUAE NPUYNHEHUS Bpe/ia IPABOHOCUTEITIO
1 HEpPenKo (H3MIECKOTO.

JUis ompeneneHus TOro, 4ro JAefcTBUSA JIHLA Npea-
CTaBJISIIOT CO0OI IIMKaHy, Ba)XHO YCTAaHOBHTh HMEHHO
L[eJIb 37I0YHNOTpeOsIeHHsT — NMPUYMHEHUE Bpeaa APYroMmy.
ITo cnoBam U.A.IlokpoBckoro, HamepeHue, IPUIUHSIONIEE
3J10, SABJIICTCA HETIPEMCHHBIM W CAMHCTBCHHBIM HaJICKHLIM
KpHUTEpHEM IMUKaHBL Tam, rlie Takoe HaMepeHHE OTCYTCT-
BYET, OTNAaeT OCHOBAHHKE JJIsi OTBETCTBEHHOCTH [4, c. 6].

Muenne aBTopa 000CHOBaHHO B IMONHON Mepe. Ecmm
MBI paccMaTpUBacM IIHKaHy CO CTOPOHBI TPa’KAAHCKO-
MIPaBOBOTO JENTUKTA, OTCYTCTBHE TJIaBHOE 3JEMEHTa €ro
cocTaBa — IeNId — BJICUYET HEMpPU3HAHHE NAHHOTO TpaX-
JAHCKOI'0 MpaBOHApYHICHHUA CaMUM NPAaBOHAPYHICHHUEM B
CHJTy HETIOJTHOTHI €T0 COCTaBa.

B ropunuyeckoii nurepaType BBIIEISAIOT ONpENeNeH-
HbIC IPU3HAKHN HIWKAHBI:

— OHa IMPOABJIACTCA TOJBKO B BHUJIC HeﬁCTBHH, TaK KakK
Oe3nelicTBHE HE MOXKET OBbITh PacCMOTpPEHa B KauecTBE
oHOU U3 (OpM 3IOYNOTPeOICHUS CYOBEKTHBHBIM TPa-
JTAHCKHM TIPaBOM;

— HEOOXOIUM IpSIMOI YMBICEN JIHIA, KOTOPBHIA Ha-
MpaBIICH Ha NMPUYUHECHHE Bpena, HO IMPH 3TOM, MHOTHE
YYeHBIE CUHTAIOT, YTO 3Ta (opMa 310ymoTpeOIeHus He-
BO3MOJKHA TIPH HAJIMYUH KOCBEHHOTO yMEICTA WU K€
HEOCTOPOXHOCTH;

— HaMCpPCHUC NPUYUHUTHL BPEA — I3TO OCHOBHOH npu-
3HAK IIHNKaHBbI.

HexoTopsle HcciaemoBaTed CUUTAIOT, YTO €IIe OIHUM
00s13aTENBHBIM TPU3HAKOM HIMKAHBI SABJISACTCA HAJIAYHC OIl-
PEIeTeHHBIX TIOCIEACTBUN TPH OCYIICCTBICHUH JIHIIOM
CBOMX ITIpaB B BUJIC NMPUYMHEHHS Bpela IPYroMy CyOBEKTY
[5, c.135].

JlaHHYIO TIO3UIMI0 HEOOXOIUMO CYUTATEH ONPaBJIAHHOM,
T.K. IIWKaHa HEBO3MOXKHa O€3 OCYIIECTBICHHS CYOBCKTUB-
HOT'O TIpaBa KOHKPETHBIM CyOBEKTOM B (pOpMe OTIpeIesieH-
HBIX JIEHCTBUM, HAIIPaBJICHHBIX Ha YJIY4IIEHHUE CBOETO I10-
JIOKEHHSI B KOHKPETHOM MPABOOTHOIIEHHUH 32 CUET IeTIeHa-
MIPaBJICHHOTO MPUYMHEHUS Bpeaa Apyromy cyonekry. JInbo
IIMKaHa MOXKET XapaKTepPHU30BaThCS KaK OCYIIECTBICHHE
CyOBEKTHBHOTO TIpaBa B ()OopMe OIpeAeiIEHHBIX ICHCTBUH,
KOTOPBIE 3aBEAOMO JUTS YIIPAaBOMOYEHHOM CTOPOHBI IIPUHECYT
BpeJl IpaBaM ¥ 3aKOHHBIM HHTEpEcaM JIPYroro CyobeKTa.

O0o00mast, MO>KHO cIeNaTh BBIBOA O TOM, YTO Ipa-
JITAaHCKOE TPaBoO OE3YCIIOBHO SIBJISICTCS YAaCTHOM OTPACIIBIO
IpaBa, B CHJy Y€ro B JAHHOM KOHTEKCTE IIMKAaHA €CTh
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HUYTO WHOE, KaK CTapaHHE yNPaBOMOUYEHHOTO CyOBEeKTa
KOHKPETHOTO TPaKJAHCKOTO IPAaBOOTHOLIEHHS ITyTEM
YMBIIIJIEHHOTO MPUYMHEHHUS BpeAa IpaBaM M 3aKOHHBIM
HHTEpECaM JPYrol CTOPOHBI YIYYIIUTh CBOE MOJIOKECHUE
€ TIOMOIIBIO MPABOMOCIYIIHOTO MOBEAEHUS, TOCPEACTBOM
«IIPaBOMEPHOT0» HAPYILIEHHS PABEHCTBA CTOPOH B IIpa-
BOOTHOILIECHUU. T.€., pyKOBOJACTBYSCh JIMYHOM BBINONOH,
YIIPaBOMOYEHHBIA CYOBEKT HCIIONIB3YeT CBOE CYOBEKTHB-
HOE TIPaBo TaKUM 00pa3oM, YTO €ro HOJIOKEHUE B JTaHHOM
MIPAaBOOTHOIIEHUU — @ B HEKOTOPBIX CIydasX, U Jaxe 3a-
4acTyl0, B HECKOJBbKUX IPAaBOOTHOIIEHUSX €IUHOBpE-
MEHHO U (WJIN) BIIOCIEACTBUHU — YIy4IlIaeTcs, a MOJIoXkKe-
HHUE JPYrol CTOPOHBI, C MPUYMHEHHUEM Bpena €€ 3aKOH-
HBIM MHTEpEecaM M IpaBaM, yXyIIIAeTCs, YTO MPOTHBOPE-
yuT 0a30BOMY MPUHIUIY TPAXKIAHCKOTO 3aKOHOAATEIIb-
CTBa, NMPHHIUITY TOOPOCOBECTHOCTH M PAa3yMHOCTH yda-
CTHHMKOB T'Pa)XIaHCKUX MPAaBOOTHOILEHUH, H3I0KEHHOMY
B 4.2 cT.2 I'paskmanckoro koaekca Pecirydmmku benapycs.

JlaHHBIN NMPUHIMI NpHU3BaH 00ECHEYUTh PaBHOBECHE
MEXIy JOIMYyCTUMOM CBOOOJOW peaau3aliid YacTHBIX
(MHAMBUYaNbHO-IMYHBIX) WHTEPECOB U TpPeOOBAHUSIMU
coOmmoIeHnsT MyOIMYHBIX (TOCYIaPCTBEHHO-O0IIECTBCHHBIX)
unrepecos. [Ipas ['.A.I'ajpkues, nonaratomuii, 4To 100-
POCOBECTHOCTh KaK MPABOBOM MPUHIUI BBITOJIHAET PONb
0011ero MpaBOBOTO PEryNsATOPa, HEOOXOAUMOCTH B KOTO-
POM CBsI3aHA C TEM, 4TO MPHU COBEPIIEHUU NPABOBBIX ACH-
CTBHH, HAIPaBJICHHBIX HA JOCTIKCHHE CYOBEKTHBHOTO
MHTEpeca, He0OOXOIUMO YUUTHIBATH TAKyI0 OOBEKTUBHYIO
peanbHOCTh, KaK HMHTEPECHl KOHTPAarcHTa, paBHO Kak M
myOIuYHbBIe HHTEpECH [2, c. 58].

Cremyer OTMETHTb, YTO TPayKIaHCKOE 3aKOHOAATENIHCTBO
B Pecny0Onuke Benapych, 1o psiiy OObEKTHBHBIX MPUYMH,
He SIBJISIETCS CaMOJOCTAaTOYHBIM, B YaCTHOCTH, B BOIPOCAX
JIeTaly3aliyl  ONpeNeIeHus 3JI0YHNOTpeOJIeHUsT IPaBoM,
4ETKOTO CTPYKTYPUPOBAHHUS €ro COCTaBa KaK IpakIaH-
CKO-TIPaBOBOTO JIETMKTa, OMpeneseHus (OopM 3II0YIOT-
pebiieHHs] TpakJaHCKUM NIPaBOM, YCTAHOBJIICHUS KOH-
KPETHBIX CIIOCOOOB 3alIUTHI I'PAXKIAHCKUX IPaB MPHU 3I10-
yrnorpebsieHnn mpaBoM. Pa3paboTka JTOKTpHHAIBHBIX
MOJIOXKEHUH OTEUECTBEHHBIMU YYEHBIMH Ha TEMY 3I10-
yIOTpeOJICHNsI TIPaBOM, a TAaKXKe MX JalbHEHIIas MOJIH-
¢uKaMs W 3aKpelyieHHe Ha 3aKOHOJIATEeIIbHOM YPOBHE
MOCTEACTBUHA 3JIOYNOTpeOJIIeHHs] HPaBOM, B YacCTHOCTHU
IIMKAHBI, JaCT BO3MOXKHOCTh CHU3WUTH YPOBEHb IIperie-
JICHTOB HEJOOPOCOBECTHOTO IIOBEACHUS YJYACTHHKOB
IpakJaHCKUX IPaBOOTHOIICHHH.
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MATEPHAJIBHO-ITPABOBAS KIACCUOPUKALIUA
HCKOB B I'PA’KTJAHCKOM ITPOLHECCYAJIBHOM
ITPABE PECITYBJIMKH BEJIAPYCbH

Ceonsap 10.B. (T'® BUII)

Hck npencrarnser coboil TpeOoBaHHME 3aMHTEPECO-
BaHHOTI'O JIMI[a, BBITEKAIOIIEe U3 CIIOPHOTO MaTepUalIbHO-
To MPaBOOTHOILIEHHS], O 3aIIUTE CBOETO MM YyXOro Ipa-
Ba 0O OXpaHsAEMOTo 3aKOHOM HWHTepeca, MoJyIe)Kallee
PacCMOTPEHHIO U Pa3pEIICHUI0 B YCTAHOBIEHHOM 3aKO-
HOM Tmopsake. JlaHHOe ompeneneHue HCKa MO3BOJISIET
chOpMyIHpOBaTh CYIMIECTBEHHBIC MPU3HAKN UCKA U UCKO-
BOW (hOpMBI TIpollecca: MCK Kak TpeOOBaHHE O 3alluTe
BCET/Ia CBSI3aH CO CIIOPOM O TPaBe WIIM 3aKOHHOM HHTEpe-
ce (uckopas ¢opma sBisieTcs Gopmoii Trodoro mporecca
M0 PACCMOTPEHUIO W PA3PELICHUIO CIIOPOB O CYOBEKTHB-
HBIX TIpaBaxX U OXpaHAEMBIX 3aKOHOM HHTEpecax); Hau-
que cropa 0 CyOBeKTHMBHOM IIpaBe WJIM OXPaHAEMOM 3a-
KOHOM HHTepece MpeArnoJiaraeT CyIeCTBOBAaHHE CIOpS-
MIUX CYOBEKTOB C MPOTHBOIOJOKHBIMH FOPHIMYECKUMU
HMHTEpPEeCcaMH, TO €CTh CTOPOH; IPU HAJMYUHU JBYX MPOTH-
BOOOPCTBYIOIIMX CTOPOH O 3alUTe MOXXHO TOBOPHTH,
€CIIH CYIIECTBYET TPEThsl OECIpHCTpacTHasl, HE3anHTEpe-
COBaHHAs B MCXOJE CIIOpPAa CTOPOHA; HAJIMYHUE CIOPSIINX
CTOPOH U TPETHEr0, HE3aMHTEPECOBAHHOTO B UCXOJE CIO-
pa JMIa MpeArnoaraeT cocTA3aTeNbHOCT U PAaBHOE TIpa-
BOBOE€ MOJIOXKEHHE cocTs3yromuxcs [1, c. 312].

MarepuanbHO-TIpaBoBasi KIacCH(UKAIHsA HUCKOB OCY-
IIECTBIIAETCS B 3aBUCUMOCTH OT OTPACICBON MPHUHAIICK-
HOCTH CIIOPHOTO MAaTepHaJbHOTO IPAaBOOTHOIICHUS, M3
KOTOPOTO BBITEKaeT TPeOOBAHHUE O 3alLIUTE HAPYHIEHHOTO
WIM OCHApUBaeMOro IpaBa WINH OXPaHSIEMOTo 3aKOHOM
uHTepeca. [lo yka3aHHBIM OCHOBaHHMSAM HCKH JENAT Ha
BBITCKAIONINE W3 TPaKIAHCKUX, TPYHOBBIX, CEMEIHBIX
MPaBOOTHOMICHHUH H T.JI.

I[pumep w3 cyneOHO# mpakTuku. B 3asBinenuu H.
ykazana, uto ¢ 2005 mo 2014 r. cocrosiia B 3aperucTpu-
poBaHHOM Opake ¢ A., OT KOTOpPOro mmMeer ceiHa .,
2006r. poxnaenus. B mepuon Opaka 26 despans 2014 r.
3aKJIFOYMIIa C CYNPyroM OpavHBI JOTOBOP, MO YCIOBHSM
KOTOPOTO OH 00s3aJiCsl BBHIIUIAYMBATH aJMMEHTHl HA CO-
Jiepkanue pebeHka B cymme, skBuBasieHTHOU 300 moma-
pam CHIA no kypcy HamnmonansHoro 6anka PecryOmuku
benapycs, exemecsyHo. Jlo MOMeHTa pacTopeHus Opa-
Ka — 24 Host0pst 2014 r. — MODKHUK 00s3aTENBCTBA HC-
MOJHSUI. BriocnencTBum OTKa3aJicsl OT BBIIIIATHI AIUMEH-
TOB Ha coJiepkaHue cbiHa. [loatomy H. nmpocuia Ha ocHo-
BaHMM OpayHOro JOrOBOPa BBIAATH HCIOIHUTEIBHBIN
JIMCT O B3BICKAHUH AJIMMEHTOB.

OnpeneneareM cyna BureOckoro paiiona ot 16 amnpe-
a1 2015 r. BbIJAH MCHOJHUTENBHBIN JUCT O B3BICKAHUM C
A. A TUMEHTOB Ha OCHOBaHHU OpavHOro JoroBopa [2].

Bo3morkHa kmaccudukanus UCKOB U MO Oojee y3KuM
MaTepHaJbHO-TIPABOBEIM TpH3HAaKaM. Tak, HampuMmep,
MOJKHO BBIACTHTH MCKH O 3aIUTE YECTH, JTOCTOMHCTBA U
JIeII0BOM penyTanuu.

[Ipumep u3 cynebHol npakTuky. B 3asBiennn cyny u
B CyJIE C yUE€TOM YTOYHEHHUH HCTel], IPEeJCTaBUTENb UCTLA
yKa3aJi, 4TO OTBETYHK COIJIACHO ITOCTAHOBJIECHHUIO Cy/a
or 10.10.2017 r. ObIT NPU3HAH BUHOBHBIM B yMBIIUICHHOM
YHW)KEHHH YECTH M JIOCTOMHCTBA JIMYHOCTH, BBIPAKEHHOM

B HEMPUJIMYHOM (opMe,  Ha ocHOBaHUH CT. 9.3 Kozaekca
Pecniybnmuku benapych 00 aaMUHHCTPaTHUBHBIX MPaBOHA-
pymenusax H. mogBeprHyT agMUHUCTPaTHBHOMY B3bICKa-
HUIO B Buze mrpada B pazmepe 2 0a30BBIX BEIHYUH B
cymme 46 Gemopycckux pyoOieil. BeimeykazanHpIME Oeii-
ctBusiMA H. eff ObUT IpUYWHEH MOpPAJIbHBIA Bpead, BBIpa-
3MBIIMICS B YHWKEHHH YECTH W JOCTOMHCTBA, HapyIle-
HUM JIMYHBIX TpaB, HE CBS3aHHBIX C MMYIIECTBEHHBIMH,
BHIDOKEHHOM B HENpWINYHOW Qopme, OHa mnepeHecna
HpaBCTBEHHbIE U (u3nyeckue cTpananus. Mcren u npen-
CTaBUTENM HCTIA MPOCWIN CyJl B3BICKAaTh C OTBETYMKA
MaTepHaAIbHYI0 KOMIIEHCAIII0O MOPAIBHOTO Bpeaa B CyM-
Me 500 Gemopycckux pyOiei, a Taxke MOHECEHHBIE CY-
neOHBIe pacXOJBL.

B cootBerctBum co cr. 152 I'K Pecnybnmukn bema-
pYyCh, €CIM TpaxJaHWHY HPUYMHEH MOpPAIbHBIH Bpel
(pu3nyeckue WM HPABCTBEHHBIE CTPAJAaHUSA) JCUCT-
BHSIMH, HapyIIAOUIMMH €T0 JINYHbIC HENMYIICCTBEHHbIC
mpaBa JHO0 MOCATAIOUIMMHU Ha NMPHHAISKAIINE Tpax-
JAaHWHY Jpyrue HeMmarepuaibHble Ollara, a TaKXke B
WHBIX CITy4asX, MPEeJyCMOTPEHHBIX 3aKOHOJATEILCTBOM,
TpaXAaHUH BIIpaBe TPeOOBATh OT HAPYIIUTENS ACHEKHYIO
KOMIICHCAIINIO YKa3aHHOTO Bpea.

[Ipn Takmx oOCTOATENHCTBAX CyX BBIHEC PEIICHHE O
B3bICKaHUM ¢ H. B ONB3y MCTIA MaTepHAbHYIO KOMIICH-
CaIliio MOpalksHOTO Bpena B pasmepe 100 pyomneit [3].

MO>KHO eIl BBIICIUTh TAKHE MaTepHaIbHO-TIPAaBOBBIE
OCHOBAaHHMS: WMCKH, BBITEKAIOUINE W3 OTHOLICHMH cOOCT-
BEHHOCTH; UCKH, BBITEKAIOIINE U3 OTHOIICHHUH IO Hacie-
JIOBaHMIO; UCKH, BBITEKAIOIINE U3 OTHOIICHHUHU 1O TIOBOIY
BOCITUTaHMA JIeTeil; MICKH O PacTOp)KEHHH Opaka, o MpH-
3HAHWUHU CIEIIKU HEJCHCTBUTEIBLHOM.

[pumep u3 cyne6noit mpaxktuku. OO «JI» ObLIO
npeabsBieHo uckoBoe 3aspiaeHue k [TUYII «1» 06 ycra-
HOBJIEHUH (haKTa HHYTOKHOCTH JIOTOBOpA MOCTABKH,
3aKJIFOYCHHOTO MEXJIY OTBETYHKOM, C OZHOW CTOPOHBI, U
WCTILIOM B JIMIE YNPABISIOMIETO IO ey O OaHKPOTCTBE
TUYVYII «T», ¢ apyroil CTOPOHBI, KaKk HE COOTBETCTBYIO-
miero TpeboBaHmsiM CcT. 103 3akoHa «O0 SKOHOMHYECKOM
HECOCTOSATENFHOCTH (OaHKpOTCTBE)». Kak OBIIO yCcTaHOB-
JICHO B XOJI€ PacCCMOTPEHHMS JJAHHOTO JIeNla, B OTHOIICHHH
uctia OO0 «JI» 0b10 BO30YXKIEHO MPOU3BOACTBO IO
Jieny 0 OaHKPOTCTBE M OTKPBITO KOHKYPCHOE ITPOHM3BO/I-
CTBO, a ynpasJisttoM 66110 HazHaueHo TUVYIIT «Ty.

Hcxons w3 aHanu3za MaTepualioB Jieyia U 0alaHCOBOU
ctoumocTu umytectsa OO «JI» A0roBop MOCTaBKU OBLIT
OLICHEH CYyJIOM KaK KpyIHasl cielka. B cBs3u ¢ 3TuUM 3a-
KOHOMEpEH BBIBOJ] O HEOOXOAMMOCTH COTJIacHsl COOpaHus
KPEIUTOPOB HA 3aKIIOYEHUE YKa3aHHOM CHENKH.

Bauy Toro, 4ro 1aHHOE ycioBHe COOIIOICHO HE OBUIO,
paccMaTpHUBaeMblii JOTOBOP IIOCTaBKU HE COOTBETCTBOBAI
tpeboBanusaM ct. 103 3akona Pecrryomuku bemapyce «O06
SKOHOMHYECKOH HECOCTOATENIEHOCTH (OaHKPOTCTBE)», B
CBSI3M C YeM M ObUI IIPHU3HAH CYIOM HeIeHCTBUTEIbHBIM
Ha ocHoBaHuU cT. 169 'K Pecriybnuku benapycs [4].

Takum 00pa3oM, MaTepHalbHO-TIPaBOBasi KiIacCH(H-
Kalisi UICKOB IO3BOJISICT BBISBJIATh U YUHUTHIBATH MaTepH-
AITBHO-TIPaBOBBIE M TIPOLIECCYaTbHBIE OCOOCHHOCTH JIel,
MIPAaBUJILHO ONPENEIISTh I10/{BEIOMCTBEHHOCTh, HAIpaB-
JIEHHOCTb ¥ 00BbEM CyeOHOI 3aIIUThI, COCTAB IOPHANYECKI
3aMHTEPECOBAaHHBIX B HCXOJE JeNa JHI. 3HaHWE TaKUX
0coOeHHOCTeH clocoOCTBYeT NpaBUILHOMY U 3()(pEKTHUBHOMY
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HCIIOJIb30BAaHMIO MCKA KaK CPEJICTBA 3alWTHI IPaB U OXpa-
HSIEMBIX 3aKOHOM WHTEPECOB, Oosiee OBICTPOMY U TIPaBHIIb-
HOMY PaCCMOTPEHHIO U PA3PELICHNIO TPAKIAHCKHX JIETL.

Kpome Toro, marepnanbHO-IIpaBoBas KiacCupUKALUSL
HCKOB HaXOJIUT IIMPOKOE NMPUMEHEHHE NMPU HN3yYCHUH U
0000mennn cyneOHo mpakTHku BepxoBHeM Cynom
PecniyGnuku Benapyck ¥ MHBIMH cylamu, a Takke B Cy-
neOHOM CTaTHCTHKE, MMOKa3bIBalOUlel IMHAMUKY Hepesa-
YM Ha PacCMOTPEHHE CyJa M pa3pelieHre CyAoM pa3ind-
HBIX KaTe€ropuil Jen.
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MNPUHOMUII JMCITO3UTUBHOCTHU
KAK OPTAHU3AIIMOHHO-IIPABOBOM
®EHOMEH I'PA’KJJAHCKOTI'O ITPOLECCA

Ckaeviut B.A. (BUII)

[IpuHINT OUCTIO3UTHBHOCTH SIBIISICTCS OJHUM U3 CIIe-
TUPUIECKUX TPaxKTaHCKO-TIPOIECCyaTbHBIX (DEHOMEHOB.
Hauaio JUCIIO3UTUBHOCTU IPOHU3BIBACT BCC TpaxIaH-
CKO€ CYIOTIPOU3BOJICTBO OT BO3HUKHOBEHHSI KOHKPETHOTO
IpaXJaHCKOTO JIeJla 10 UCTIOJHUTEIHHOTO MIPOU3BOJICTBRA.
B cooTBeTrcTBUM C HUM IOPUINYCCKN 3aUHTCPECOBAHHBIC
B MCXOJIe JIejla JIMIIA, PEAIM3yI0T COBE MPaBo Ha odOparie-
HUE B CYJI 33 Cy/IcOHOM 3alIUTOH, OIPENEISIOT IPeAMET U
OCHOBaHHE WCKa, H3MEHSIOT CBOM HCKOBBIC TPeOOBaHUS B
mpoliecce paccMOTpeHus nena. VcTel BrpaBe 0TKa3aThes
OT HCKa, a OTBETUYHK — MPHU3HATH ero (cT.61 ['pakmanckwii
mporeccyanbHbIN Kofeke PecryOnmkn bemapyces — manee
o tekcty ['TIK).

CTOpOHI)I MOT'YT OKOHYUTH JCJIO NYTEM 3aKIIOUYCHUA
MUPOBOI0 COITAICHUA. Onn BIIpaBC MOoAaBaTh areJuIAu-
OHHBIE (YaCTHBIE) JKaI00bI Ha Cy/IeOHbIE PEIIeHus! (Ompee-
J'IeHI/ISI), OTKa3bIBATHCA OT HHUX, BO36y)K}:[aTI) IIPOU3BOACTBO
0 MEPECMOTPY CYACOHBIX [TOCTAHOBJICHUI MO BHOBH OT-
KpBIBIIUMCS  00CTOsATENhCTBAM. CTOpPOHBI COBEPIIAIOT
JIeWCTBHSA, HAIIPaBJICHHbIC HA BOSHUKHOBEHUE, H3MEHEHHE
W TpeKpalleHHe HCIOJHHUTEIBLHOTO  IPOU3BOJICTBA.
B cirydasx HeoOX0IMMOCTH 3alUTHl HHTEPECOB TOCYIapCT-
Ba, a TAKXKE 3alUTHI IPaB OTAEIBHBIX IOPUINIECKUX JIUIL
00 rpaxkJjaH, KOTOPBIE B CHIIy KaKUX-TO HCKJIIOYHTEIb-
HBIX IIPUYMH CaMH HE B COCTOSIHUHM 3TOT'O CHAEJATh, IPax-
JIAHCKOE CYJIOTIPOM3BOJICTBO MOXKET OBITH BO30YKICHO TIO
3asiBIICHNIO TIpoKypopa (cT.83,84,85 IT'TIK PB) nmmb6o rocy-
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JapCTBEHHBIX OPraHOB. B HEKOTOPBIX ciydasx Aeno Mo-
TYT BO30YXKIaTh ¥ MPOQCOIO3bI, TOCYAPCTBEHHBIE WA 00-
IIECTBEHHBIC OpTraHM3allH, a TAKoKe W OTIENBHbIE rpaxkna-
He, KOTZla OHU II0 3aKOHY HaJeJICHBI IOJHOMOYHEM o0pa-
IIATHCS B CyJ 32 3aIIUTO IIPAB U HHTEPECOB APYTUX JIHLL,

Cyx ocymiecTBisieT KOHTPOJIb 33 TeM, 9TOOBI pachopsi-
JIMTENbHBIC NEHCTBUSI CTOPOH HE NMPOTHBOPEUYMIIN 3aKOHY U
HE Hapyllajqd YbUX-JIMOO MpaB M OXPaHSEMBIX 3aKOHOM
uHTEpecoB. B ciydae, eciayu BONEU3BSBICHUE CTOPOH HE
COOTBETCTBYET 3TOMY YCJIOBHIO, CyJ HE IPUHIMAET OTKa-
3a MCTLA OT WCKa, IPU3HAHKE UCKA OTBETYMKOM U HE yT-
BEPXKJIAET MUPOBOTO COTJIAIICHHSI.

[To HameMy MHEHHUIO, B 00JACTH IPayKAAHCKOTO IPO-
necca JUCHO3UTHUBHOCTB SIBISIETCS IPOINOJDKCHHEM U
CIISICTBHEM JHCIIO3UTHBHOTO Hayaia, XapaKTepPHOTO I
TPaXOAHCKHX MAaTepHANBHBIX IPAaBOOTHOLICHHH. OTOT
NPUHIMI PErylupyeT HanOoiiee CIOXHBIC BOIPOCH], B
TOM YHCJIE CBSI3aHHBIE CO B3aUMOOTHOIICHUSIMH TOCyaap-
CTBEHHBIX OpraHoB (Cyna, MPOKYpaTypbl) ¥ JIMYHOCTH MPU
OCYILIECTBIICHUH MPABOCYIUS 110 TPAXKAAHCKHUM JIEJIaM.

Haubonee pacmpocTpaHeH NPHHIUI TUCIO3UTHBHO-
CTH B TPaXJAHCKOM IIPOIIECCe, B IPYTUX OTPACIISX MPABO
OH JIN0O OTCYTCTBYET JIM0O KOCBEHHO MPEAINOaraeTcs.

Hecmorps Ha To,uto cr. 18 [I'paxkpmancko-
nporeccyajJbHOro kojaekca PecmyOnmka Bemapyck co-
JCPXKHUT OINpE/CIICHNE NaHHOTO NMPUHIHIA, B THBUIIHCTH-
YeCKON HayKe UMEIOT MECTO OTHOCHTEIILHO HETO pasHbIe
CY)XICHHS.

B OonpmmHCTBE ClTyd4acB aBTOPBI ONPEICIAIOT MPUH-
LIUI JMCIIO3UTUBHOCTH KaK MPaBO WM CBOOOJY CTOPOH
pacnopsKaTbCsl CBOMMM MATEPHUAIBHBIMH U IIPOLECCY-
aJbHBIMU IIPAaBAMM IIPU AKTUBHOW IIOMOULIU CYAA, IIPOKY-
patyppl M KOMIIETEHTHBIX OpPraHOB T'OCYAAapCTBEHHOI'O
YIPaBJICHUS, a TAK)KE B COYETAHUH C KOHTPOJIEM CyJa 3a
pacnopsaauTCIIbHBIMU HeﬁCTBHHMH CTOPOH.

He ortpumas Hay4HO-IPaKTUYECKYHO LEHHOCTH ITHUX
BO33PEHHM, MBI BCE XK€ IOJIaraeM LenecooO0pasHbIM orpe-
JEIIUTH CBOKO MIO3ULIMIO B 9TOM BOIPOCE.

[TpHHIMIOM JWUCIIO3UTHBHOCTH TPAXXTAHCKOTO MpPO-
Hecca CIeIyT IOHMMarTh OpPraHU3al[MOHHO-IIPABOBOE
JBIDKYIIEE HAavyalo M MEXaHH3M OIpENeSIOMMUNA 0pH-
JIMYECKUE MpeJebl MPOLECCyallbHOIO IOBEACHUSI €ro
Y4aCTHUKOB.

Bo30yauB cymeOHYIO IeATCIbHOCTh 3aHHTEPECOBAaH-
HBIC B HCXOAC Acjia JIMIla B COCTOSIHHMM BJIMATH Ha €ro
}IaJ’ILHeﬁLHee JABHMKCHUEC, UBMCHCHUEC, MECPEXOJ U3 CTAUU
B CTaJMIO W NpeKpanieHue. B yacTHocTH, HcTel BIpaBe
W3MEHHUTh OCHOBAHWE WM MPUMET HUCKA, YBEIHYHUTH MU
YMEHBIIUTh pa3Mep UCKOBBIX TPEOOBAaHMII UM OTKa3aTh-
cst oT ucka. OTBETYUK BIpaBe NMpH3HATh UCK. CTOPOHEI
MOT'YT OKOHYHTb JI€JI0 MUPOBBIM COTIAIICHHEM.
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OCHOBHBIE ®OPMBI YCTPOHUCTBA
JETEM, OCTABIINXCS BE3 NIONMEYEHUSA
POJMTEJIENA, B PECITYBJIUKE BEJIAPYCh

N BTOCYJAPCTBAX EBPOIIbI

Cmpuoncax M.C., Knumey A.Il1. (FHII)

B Pecnyomuke Benapychk ¢opmamu ycTpoiicTBa neTeid-
CHpOT, U JIeTel, OCTABILMXCS Oe3 MOIeUeHHsl pOAUTEINeH, Ha
BOCIIUTAaHHE B CEMBIO SIBISETCS YCHIHOBJIEHUE, ONEKYyH-
CKasi ceMbs, NIPHEMHAs CeMbs, JETCKHM NOM ceMeHHOro
THIIA, IE€TCKHE WHTEPHATHBIC y4YpexIeHus (Ioma peOeHKa,
COIIMANBHO-TICAATOTHIECKUE  YUPEXKICHUS,  IIKOJIBI-
WHTEPHATHI U JeTeH-CHPOT M JeTeH, ocTaBImIMXCs 0e3
MONEYEHNSI  POAWTENECH, BCIIOMOTATENBHBIC  IIKOJBI-
WHTEPHATHI, CIIeIHajbHble 00meodpa3oBaTebHbBIE MIKO-
JBI-MHTEPHATHI, CICIHAIbHBIE yIeOHO-BOCTIMTATEIHHBIC
YUPEXKICHUS, CIECHHAIbHBIE Je4eOHO-BOCTIUTATEIbHBIC
YUPEXKICHUS, WHBIE YYpeKAEHHs, oOecleunBaronye
YCIIOBHSA AJIS TIPOKUBAHUSA U COACPIKAHUS JeTei).

OmnexyHCKasi ceMbs — 3TO CeMbs, B KOTOPOIl cympyru
WIH OTJENbHBIE TpakaHe (ONEKYHbI, NMOIEYUTEIH) BbI-
MOJIHSIOT OO0SI3aHHOCTH 10 BOCHHMTAHHUIO NETEi-CUPOT U
(wmm) nereit, ocTaBmmXcs 0e3 MOMEYEHUsT poANTEeH, Ha
OCHOBAHHH PEIICHUS OpraHa ONEKH W MONECYUTEIBCTBA 00
YCTaHOBIICHHN OINEKU (IIONEYUTENBCTBA) HaX pPEOCHKOM
(meTpMM) ¥ HA3HAUCHUH OTIeKyHa (TIomeunTers)[2].

[IpremHast cembsi — 3TO CEMbs, B KOTOPOH CyNpyru
WIN OTAENbHBIC TpakiaHe (NPUEMHBIC POIUTEIH) BBI-
MOJIHSIOT OO0SI3aHHOCTH MO0 BOCHHMTAHHUIO NETEi-CUPOT U
(wmu) merei, octaBmUXCs 0€3 MOMEYCHUS POIUTEICH, B
coorBercTBuU C IlonoxkeHueM O NpPUEMHOU ceMbe, YT-
BepKJIeHHBIM TocTaHoBieHHe CoBera MHUHHCTPOB Pec-
nyonuku benapych ot 28 oxrsadps 1999 r. Ne 1678, Ha
OCHOBaHHH JIOTOBOpA 00 YCJIOBHSX BOCHHTAHMS M COMEP-
JKaHUs IeTed U TPyIOBOro 1orosopa [2].

JeTckuil 10M ceMEMHOro Tuna — 3TO CeMbsl, IPUHSB-
masi Ha BOCIIUTAHUE OT IAATH A0 JECATH AETEH-CHpPOT n
(mmm) merei, ocraBmIUXcS Oe3 IMOMEYCHUS POIUTEICH, B
paMKax KOTOPOH CyNpyru WM OTAENbHBIE TpaxaHe (po-
JIUTEJIN-BOCTINTATEIN) BHIIIOJIHAIOT OOS3aHHOCTH IO BOC-
IUTaHUIO JIeTedl B cooTBeTcTBUU C IlonoxkeHuem o nper-
CKOM JOME CEeMEWHOTO THIIa, YTBEP>KAEHHBIM IOCTAHOB-
neaneMm CoBeta MUHHCTPOB Pecniy6nuku benmapychk ot 28
tespamnst 2006 r. Ne 289, Ha ocHOBaHUH TOTOBOpPA 00 yC-
JIOBUSAX BOCIIMTAHHS M COJACpPXKaHUA AETEHl W TPYAOBOIO
Jorosopa [2].

®opMBI yCTpOIicTBa AETEH-CUPOT U JETEH, OCTaBILIMXCS
6e3 moneuyeHus: poautenei, B EBpome nemsrcs Ha 1Ba
BHJIA: YCHIHOBJICHHE 1 aJIbTEPHATHBHBIA yXO. Y CHIHOBJICHHE
MOJKET OBITh KaK HallMOHAIBHBIM, TaK U MEXIYHAPOIHBIM.
B OGomemmHCTBe EBpormeiickux crpaH (HampuMep BO
Bbensrun, @panim, Mtanum) HaMOHAIEHOE YCHIHOBIICHUE
JIENUTCS Ha JIBa BHAA: MOJIHOE W MPOCTOE yCHIHOBICHUE.
[TonHOE YCHIHOBJICHHEIPEACTABISET COOO0M YCHIHOBICHHE
JUTS JIAI] MITQJIIe BOCEMHAIATH JIET, B OTJIIMYHE OT IpO-
CTOTO YCBIHOBJICHHSI, OHO JaeT YCBIHOBJIEHHBIM TOT KPYT
npaB W 00s3aHHOCTEH, KOTOpPBIE HICHTHYEH C KPyroM
npaB ¥ 00s3aHHOCTEH OMOJIOTHYECKHX JeTeil: OHO mpen-
HOJIaraeT IOJIHYI0 MHTErpaluio peOeHKa B yCHIHOBIIsIE-
MYIO CEMBIO, MpeKpalieHue 000l POICTBEHHOH CBSI3U C
OMOJIOTHYECKO ceMbel, a TakKe Oe3BO3BPATHOCTb.

IIpocToe yCBIHOBIIEHHE MOJKET KacaTbCs KaK HECOBEp-
LIEHHOJIETHUX, TaK U COBEPIIECHHOIETHUX, OHO BKIIFOUAET
B ce0si BO3MOXKHOCTh NOJAEPKAHUE CBSI3H C OHOJIOTHYE-
CKOH CEMbEH YCBIHOBIIIEMOI'O, a TaKXe CO31aeT POJCT-
BEHHBIE OTHOLICHHUS MEKIY YCBIHOBUTEISIMH U UX CEMbEH
C OJIHOH CTOPOHBI M YCBIHOBJIEHHBIM C APYroi, OJHAKO
9TO HE 3HAYUT, YTO TAKUE K€ OTHOIIEHUs TOJIKHBI CO3/a-
BaThCSI MEXKY YCBIHOBUTEISAMHU U OUOJIOTHUECKON CeMbeil
ycbIHOBJIEeHHOTO. Kpome Toro, mpu omnpeneneHHbIX Npu-
YHHAX YCHIHOBIICHHE MOJKET ObITh OTO3BAHO.

IIpaBunbHBIM, Ha Hall B3IJISLA, SBISETCS TO, YTO B 3a-
KoHozatenbcTBe PecnyOnuku bemapych He BBIAEISIOT
IIOJTHOE U TIPOCTOE YCHIHOBIEHHUsA. IIpum 3TOM 31EMEHTBI
MIPOCTOTO YCHIHOBJICHUS conaepkarca B m. 3, 4 cr. 134
Kopekca Peciyonmuku benapycs o Opake u ceMbe, B KOTO-
PBIX TPEIYCMOTPEHO, YTO NPH YCHIHOBJICHHH DPeOCHKa
OJHHMM JIMIIOM JINYHbIE HEUMYIIECTBEHHBIE M MMYIIECT-
BEHHBIC NpaBa U 00S3aHHOCTH MOTYT OBITh COXPaHEHBI 10
KEJIaHUI0O MaTepH, €CIM YCHIHOBUTENb — MY>KUYMHA, WU
I10 JKEJTaHUIO OTIA, €CIIM YCHIHOBUTENb — JKEHIIMHA. Eciu
OJIUH U3 pOAMTENIeH YCBIHOBICHHOTO pebeHKa ymep, TO 1o
npocs0e poauTeneit ymepinero poauress (nena win 6adku
pebeHka) MOTyT OBITH COXpAHEHbI JIMYHBIE HEHMYILECT-
BEHHBIC M NMYILIECTBEHHBIC NIPaBa U 00A3aHHOCTH peOeHKa
[0 OTHOLICHHIO K POJICTBEHHHMKAM YMEPIIETO POJUTEIS,
€CITH 3TOTO TPeOYIOT HHTepecH pedeHka [1].

B kaxknom rocynapctse EBpoOINbI yCTaHOBIEHBI CBOU
0COOCHHOCTH YCBIHOBJICHHS, HAIlpUMEpP, Pa3HUIA B BO3-
pacTe MeXIy YCBIHOBHUTENIEM U HECOBEPIICHHOJETHUM,
MUHUMAJIBHBIH BO3PACT MOTEHIUAIBHBIX YCHIHOBUTENEH,
a TaK)K€ MaKCHUMAaJIbHBIM BO3pacT yChIHOBUTENIEH. B cBOIO
ouepeqb MEXKAYHAPOTHOE YCHIHOBIEHHE BBICTYIAET Kak
OT/AENbHBIA BUJ, TaK KaK B3aHUMOJEUCTBHE MEXAY TOoCy-
JapCcTBaMM IO JAHHOMY BOIIPOCY SIBIAETCS OYCHb IJIH-
TEJIbHOM U CJIO0XKHOM MpOLEeTypOi, OCHOBOM KOTOPOTO SIBJIS-
ercs ['aarckass KoHBeHIMA 0 3ammuTe AeTed U COTpyIHHAYE-
CTBE B 00JIaCTH MEX/[yHApOAHOTO YCBIHOBJIEHHS OT 29 Mast
1993 rona.

AJBTEepHATHUBHBIA yXOJ BKIIOYAeT B ceOs pa3inuHbIe
CTPYKTYpBI: ONEKY, NPHEMHYIO CEMBIO, JETCKUHM JOM ce-
MEWHOTO THIIa, Pa3JINYHOTO poja coodIIecTsa (HanpuMep,
B Wtanuu BocnUTaTEeNbHBIC, CEMEHHBIE U YaCTHBIC CO00-
IIeCTBa, KOTOPBIE CO3JAHBI I OKa3aHMs MOMOIIX U 3a-
IIUTHI TIpaB jaeteil). Bce 3TH cTpyKTypHI CUMTAIOTCA Bpe-
MEHHOH (opmMoil ycTpoiicTBa Takux aeTeil. AJbTepHa-
TUBHBII yXOJ SIBISIETCSI MEPOM 3allMThI, KOTOpas rapaH-
THPYET BPEMEHHYIO 0€30I1aCHOCTb JIeTel M CrIocoOCTBYET
HX BO3BpAIEHUIO B ceMbU. OHNM M3 NPUHLUIOB aIbTep-
HAaTHBHOTO YXOJia SBIISIETCSI COJEepKaHHWsA pebeHKa Kak
MOXKHO OJMKE K MECTy €ro OOBIYHOTO NPOXKHBAHUSA, C TEM,
YTOOBI OOJIErIUTh €TO KOHTAKThI C CEMbEH M TIOTEHIHABHYIO
PEHMHTErpaluio B CBOIO OMOJIOTHYECKYIO CEMbIO, a TaKXkKe
CBECTH K MHHHUMYMY pa3pblB C €ro o0pa3oBaTeNbHOM,
KyJIbTYPHOU W COlMalbHOU cpenoil. Pemenus 00 nu3baTun
JIOJDKHBI PETYJSIPHO TIepeCMaTPHUBATHCS, YTOOBI PeOEHOK
KaK MOYKHO OBICTpee BEpHYJICS B CBOIO ceMblo. [lomemnienne
pebeHka B aIbTEpPHATHBHBIN YXOJ SBISIETCS CHUTHAJIOM O
HEOOXOIMMOCTH TOCYZAPCTBEHHBIM OpraHaM IpefocTa-
BUTb NOMOIIb CEMbE, KOTOPAs 0Ka3alach B TSKEION KH3-
HeHHOHN curyanuu. Omneka Kak IOpUANYECKHHA MHCTUTYT
3aKperieHa B PykoBomsIIux yka3aHUsIX 1O albTE€PHATHB-
HOMY yxoay 3a aerbMu ['eHepanbHoit Accambien OOH, B
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KonBennun o mpaBax pebenka m B Konsennuu CoBeta
EBporbl 0 60psbe ¢ Toprosieii moasMu. B 00ibIIHHCTBE
Clly4aeB POJIb 3aKOHHOTO OMNEKyHa 3aKII0YacTCsl B TOM,
YTOOBI IPH HEOOXOIMMOCTH OCYIIECTBIIATH IOPUIMIECKOE
MIPeCTaBUTENBCTBO pebenka. CiemoBarensHo, B EBpore
3ab0Ta 0 feTiax craHoButes npodeccueit. [lupokoe pacmpo-
cTpaHeHue uMeeT (octepHast (PHUEMHast) CEMbS Kak Croco0
KHU3HEYCTpONCTBa JeTei-cupoT U jerel, ocTaBmuXxcs 6e3
TIOTIeueHusl poauTeneld. B omiimune ot ychiHOBIeHUs paboTa
NPUEMHBIX POAWTENICH OIIauMBACTCS, OHM HE MOJIYYaroT
TIOJIHBIX TIpaB Ha peOEHKa U MOJKOHTPOJILHEI OpraHaM oOrie-
ku. [IpuemHas cemMbsi B OTJIMYME OT ONEKYHCKOH CEMBH CO-
CTOUT W3 CHEIHAINCTOB: TICHXOJIOTOB, TIE1aroroB, COHAIb-
HBIX paOOTHHKOB. Pa3BUTHE KOHTAKTOB C KPOBHBIMH POJIH-
TEISIMH BXOJIHUT B 00SI3aHHOCTH IIPUEMHBIX POAUTEIICH.

Takum oOpa3oM, ciemxyeT OTMETHTh, YTO (POPMBI YCT-
po¥icTBa AeTel-CUPOT, U AeTel, ocTaBmKXCca Oe3 momnede-
HUS POAMTEINEH, B 3apyOC)KHON U B OTEUECTBCHHOM COITH-
aNBHOM NpaKTHKE CXO0XH, HO B TO K€ BpeMs HMEIOT U
CcBOM 0COOeHHOCTH. Ha mHamr B3risid, Iuist TOTO, YTOOBI
CHU3UTH KOJINYCCTBO HeTeﬁ, MMPOXKUBAIOINX B UHTCPHAT-
HBIX YUPCKACHUAX, U O6CCHC‘-II/ITI) UM BO3MOXHOCTbB KUTh
W BOCIHTBIBAaThCS B POJHOW ceMbe, HEOOXOIUMO YKpe-
IIUTh HA 3aKOHOJATEIBHOM YpPOBHE 3HAueHHE OpadHO-
CEeMEHHBIX EHHOCTEH, KOTOpbIe OyIyT SIBIATHCS rapaH-
TOM COOJIIOJICHNUS TIPAB ACTEH U UX POJUTEINEH.
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HMPOBJIEMbI COOTHOIIEHUA 1 KOHKYPEHIIMU
KOHAUKIIMOHHOI'O UCKA U BUHINKALIUU

Cmprwkosa K.B. (MI'Y umenu A.A.Kynewoea)

PaBeHCTBO rpakJjaH B IpaBe Ha 3alIUTY M HEMPUKOC-
HOBEHHOCTh BCeX (hOPM COOCTBEHHOCTH IPOBO3IIIAIIEHO
Konctutynueit Peciybnuku benapycs, 9To Takke cOOT-
BETCTBYeT cTtathe 17 BceolOmiel aexiapanuu mpaB yeso-
Beka ot 10.12.1948.

Ha mpoTspkeHuH JUIMTENBHOTO BPEMEHH B TEOPHH U
NPaKTHKE TPaXIAHCKOTO NpaBa OJHOW W3 Hamboiee
TPYIHOPA3PEUIMMBIX MPOOIIEM SIBISIETCS TpodiemMa cooT-
HOUIGHWS  BEIIHO-TIPaBOBBIX M  0053aTEIbCTBEHHO-
MIPAaBOBBIX CHOCOOOB 3aIUTHI MpaBa cOOCTBEHHOCTH. [lyis
PacCMOTPEHNA COOTHOMICHUA KOHAUKIIMOHHOTO U BUH/IU-
KAIlTMOHHOI'O HCKOB HCO6XO)II/IMO BBIABUTH CXOJACTBA H
OTIIMYUTEIBHBIE YePTHl YKa3aHHBIX TpeOOBaHUI.

CXO}]CTBO BUHUKAITMOHHBIX M KOHIUKIIMOHHBIX HC-
KOB TIPOSIBIISIETCS B clieayromeM: 1) oba TpeboBaHHS BO3-
HHUKAIOT U3 BHEJJOTOBOPHBIX OTHOIIEHHUH; 2) 006a TpedoBa-
HUSI OTHOCSITCSI K OXPaHHUTEIbHBIM OTHOIIEHUSM; 3) UMY-
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MIECTBO UCTPeOyeTCss U3 UyKOT0 HE3aKOHHOTO BJIAJICHUS;
4) TpeGoBaHUs HANPABJIEHBI Ha BOCCTAHOBJIEHHUE U 3aIUTY
AMYIIECTBEHHBIX TIPaB.

CrnenoBateiapHO, PaCCMATPHBAEMBIE CIIOCOOBI 3AIIUTHI
00JamafoT CXOAHBIMH YepPTaMH, T.€. MOXXHO OTMETHTH
MIOXO0XHE JIEMEHTHl B MPABOBOU NPHPOJE KOHIUKIIHMOH-
HEIX 0053aTENbCTB U BUHAMKAIMHA. DTOT BBIBOJ, OJHAKO,
MOPOXKAACT MPOOIIEMy ONpPECIICHHS KPUTSPUCB, KOTOPHIC
MOTYT OBITH MOJIOKCHBI B OCHOBY pa3rPaHUYCHUS OCHOBA-
HUW 71 TPSIBSIBICHAS COOTBETCTBYIOLIMX TPeOOBaHUI B
CHJIy TOTO, YTO JaHHbIC TPCOOBaHMS HE TOXKICCTBCHHBI.

KoHaukius v BUHAWKALUS Pa3IHYHbI B CIICIYIOIIEM.

1. Bungukanus mo cBOed MpHUPOAE SIBISETCS BEITHO-
MIPaBOBBIM CIIOCOOOM 3aIIMTHI, a KOHIUKIIMOHHOE Tpebo-
BaHUE — 0053aTENILCTBCHHO-TIPABOBBIM. 13 3TOTO Clieny-
€T, YTO €CJIU BHHIUKAIMOHHBIA MCK 3allUINAET BEIHEIE
MpaBa, TO KOHAWKIIMOHHBIA MCK 3aIIWIIAET BEUTHBIE Ipa-
Ba, HO TOJNBKO HE IPSIMO, a KOCBEHHO, Yepe3 3aIluTy
CyOBEKTHBHBIX TPaXIAHCKUX TpaB IO 00S3aTEIbCTBCH-
HOMY MPaBOOTHOIICHHIO.

2. Cnenuduueckuii CyOBEKTHBIH COCTaB, TaK Kak
BUHIUKALAS MOXKET OBITH 3asiBJIEHA TOJILKO COOCTBEHHU-
KOM BCIIH, JIMINICHHBIM BJIaACHHUA CHO, K €C Bna,ueﬂbuy, HC
SIBIIIIONIEMYCSI COOCTBEHHHKOM. B ciydae e ¢ KOHIHK-
IIHOHHBIM TpeOOBaHUEM, Kak oTMeuaeT B.A.benos, 00:a-
JaTeleM KOHIUKIIMOHHOTO TpeOOBaHHS SBISIETCS JIHIIO,
JUIITUBIIEECS TUTYJAa COOCTBEHHOCTH Ha UMYIIECTBO, HIIH
MOTEpIIEBIIee OT YMAJCHHUS €ro MHOTO 3aKOHHOTO HMY-
IIECTBEHHOTO WHTEpEca, B TO BPEMs KaK HOCHUTEIIEM KOp-
PECTIOHIUPYIOIIEH 3TOMY TPpeOOBAaHHIO OOSM3aHHOCTH BBHI-
CTyIaeT IUIO, SABJIONIeecs] COOCTBEHHMKOM HEOCHOBa-
TENIHO NMpHOOpeTeHHoro uin coepexennoro [1, c.615].
Bpsim v ¢ 3TUM MOXKHO COTJIACHTBHCS, IMOCKOJIBKY HEOC-
HOBATEJILHO MPHOOPETCHHOE WM COCPEKEHHOE HMYIIe-
CTBO HE MOKET CTaTh COOCTBEHHOCTRLIO HE3aKOHHOIO Bjla-
nenblia. [IpaBuibHee TOBOPUTH, YTO OTBETUYUKOM 10 KOH-
JTUKITUH BEICTYIIAeT HE3aKOHHBIH BIIajIejiel] UMYIIeCTBa.

3. Uck U3 HEOCHOBATENLHOI'O OOOralleHus U BUHIM-
KaIMOHHBIN HCK Pa3IMYaloT MO XapaKTEPHCTHKE IIpeaMe-
Ta CIopa: OTHECEHHWsS ero Ju00 K WHIWBHIyalIbHO-
OTIpeNIeICHHON BeIW, OO K BEIIH, OTpPEIeICHHON po-
JIOBBIMH TIPU3HAKAMH. DTOT KPUTEPUH MOXXKHO CUHTATh
[JIABHOW OTJIUYUTEIBHONH OCOOCHHOCTHIO paccMaTpUBac-
MBIX CHOCO6OB 3alIUThI Fpa)K}:[aHCKI/IX npaB.

Hanpumep, B pabore A.Il.Cepreesa u }0.K.Toncroro
BCTPEYAETCs CIICAYIOIIee BBICKA3bIBAHHE: JEMapKaIllMOH-
Has JIMHUS MEXAY KOHAMKUHWEW M BUHIUKAIIMEH MOXKET
OBITH MIPOBE/ICHA JOCTATOYHO YETKO: CJIM M3 HE3aKOHHO-
TO BIAJICHUsI OTBETYMKA UCTPEOYETCS UMYIIECTBO, KOTO-
poe TPUHAUICKUT HCTIy Ha TpaBe COOCTBEHHOCTH, TO
HAIMIO BUHIUKAIW. Eciu ke uctpedyercs MMyIIeCTBO,
OTIpeNIeICHHOE POJOBEIMH TIPU3HAKAMH U HE BEIICIICHHOE
13 0o0I1Iel UMYIIECTBEHHON MacChl OTBETYMKA (HAIIPUMED,
OpeBHa, KOTOpHIE HE CHAaOXKEeHBI 0CO00M METKOH M 00e3-
JIMYEHBI B 00IIIEl Macce OpeBeH, MPUHAIICIKAIIUX OTBET-
YUKY), TO peYb WAET O KOHIMKIIMOHHOM Hcke [4, ¢.65].
W310KeHHOE TIO3BOJIIET CIENaTh CIICAYIOUIMIA BBIBOJ:
IIPH BHUHAMKAIUU HCTPeOyeTcss MMYIIECTBO, MpHUHAJJIe-
Kamiee Ha rlpaBe CO6CTBGHHOCTH, a HpI/I KOHIUKIIUN —
HMYIIECTBO, HE TPHHA JICKAIIEee Ha MpaBe COOCTBEHHOCTH.
Takoif BBIBOJ TOPOXKIACT CEPhE3HBbIC MPOOIEeMBL. BBHIY
TOT0, YTO, IT0 MOEMY MHEHUIO, COOCTBCHHUK MMYILECTBA,




YTPaTHBIINH BIIQJCHHE WM, HE MEPECTAeT SIBISATHCSI COO-
CTBEHHHKOM IO TIPAaBOBEIM OCHOBAHHSM, IIPH KOHAUKINN
MOJKET HCTPeOOBaThCS MMYIIECTBO, NPUHAJIECKAIICE Ha
npaBe COOCTBEHHOCTH HEOCHOBATEIILHOMY IIPHOOPETATEIIO.

Mo3zonun B.II. nonaraer, yTo BUHAMKALHMOHHOE Tpe-
OoBaHNE HANpPaBICHO Ha BO3BpAaT COOCTBEHHUKY BIAJe-
HUSI MHIUBUIYATbHO-OMPEICIICHHON BEIbIO, B TO BpEeMs
KaK TP HEOCHOBATEIBHOM OOOTalllcHHH TpecOOBaHHE O
€ro BO3BpaTe MPEIIojaracT BO3BpaT HE TOTO K€ CaMOro
HUMYIIECTBA, @ PABHOTO KOJHYCCTBA OJHOPOJIHBIX BeIlIeH
[2, c.483]. Takas uHTEpIpETALMS MOXKET YIIEMISATDH IMpa-
Ba TMOTEPICBIIETO B CIy4ae, CCIH MPH HEOCHOBATCIHLHOM
00OTaIeHNH OH 3aX0UYeT BEPHYTh MMEHHO TO WMMYIIECTBO,
KOTOPOE OH YTPaTHIL.

Kmnnosa I'.H., gomomHss BhICKa3sIBaHWe Mo30MHA
B.Il.,, momaraer, 4To NpH BHHOWKAIMA MOTYT OBITH
UCTpeOOBAHBI TOJBKO COXPAaHUBIIUECS B HATYpE MHIWBH-
IyaJbHO-OTIpeieTIeHHbIe Bemu [3].

[loaBoas UTOrM PacCMOTPEHHsI BOIPOCA O COOTHOIIIE-
HUM KOHJUKIIMOHHOTO MCKA ¢ BUHAMKAIIMOHHBIM, MOXKHO
CeaTh CIEAYIOIINE BBIBOBI:

1) coOCTBEHHMK MMYIIECTBA, KOTOPBIM HE BIAIEET UM,
HE YTpauuBaeT IpaBa COOCTBEHHOCTH Ha HEro M He IepecTa-
eT OBITh COOCTBEHHHKOM, Ia)XK€ B CIIy4ac BO3HUKHOBCHUS
npaBa COOCTBEHHOCTH Y HEOCHOBATEIFHO OOOTaTHBIIErocs,
TaK KaK HEOCHOBATENBHEIA MPHOOpETaTe b BIaIeeT UMYIIC-
CTBOM 0e3 MpaBOBBIX ocHoBaHMiA. [lomararo, uTo HeoOXoaH-
MO YTOYHHUTH CYOBCKTHBIA COCTaB KOHAWKIIMOHHOTO HCKa
MyTeM BHECEHHS CICAYIONINX KOPPEKTUB: KOHIUKITHOHHBII
HCK MOXKET OBITh 3asIBJICH JIMIIOM, YTPATUBIIHM TIPaBO COO-
CTBEHHOCTH K COOCTBCHHHMKY HEOCHOBATEIBHO MPUOOPETCH-
HOTO WJIM COEPEeKEHHOTo, a TaKKe COOCTBEHHHKOM YTpa-
YEHHOT'O MMYIIIECTBA K HE3aKOHHOMY BJIaJICNIbIly HMYIIECTBA;

2) B cily4ae, KOorjia IMYIIECTBO (h)aKTHYECKH HAXOIUTCS
BO BJIaIcHUH (II0JIb30BaHMK) MPHOOpeTaTessi, OH HE MOXET
CUUTATHCA COOCTBEHHUKOM STOTO MMYIIECTBA B CHITY TOTO,
YTO HET 3aKOHHOTO OCHOBAHHUS JUII BOSHUKHOBEHUS TIpaBa
COOCTBEHHOCTH;

3) KOHAMKIMOHHBIA WCK MOXET OBITh MPUMEHEH IS
B3BICKAaHHS KaK pPOJOBOW, TaK W WHIWBUAYaIbHO-
OTIpeIeICHHOH BeIy;

4) mpu KOHAWKIIMK MOXKET MCTPeOOBAaThCS HMMYILECTBO,
NpUHAJIeKAIEe Ha MpaBe COOCTBEHHOCTH HE3aKOHHOMY
nproOpeTaTenio;

5) B ciiyuae OTCYTCTBHUSI BO3MOXHOCTH HCTpeOOBAThH
UMYIIECTBO OT J00pPOCOBECTHOTO TpUOOpeTaTeNs C
MOMOIIBI0 BHHAWKAIIMOHHOTO WCKA CIIEAYeT IPUMCHSATH
KOHIUKIIMOHHBIN HCK;

6) KOHAMKIOUS obOnamaeT Ooyiee MHMPOKUM CIEKTPOM
JEHCTBUS, YeM BUHAWKAIUSA, T.€. OHA IIPUMECHAMA B pas-
JYHBIX CIyYasx, HApUMep, HE3aBHCAMO OT JT0OpPOCOBe-
CTHOCTH IIPHOOpETATETSI ¥ OT TOTr0, KEM OHA MpHoOpeTeHa.
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HEJEWCTBUTEJBLHBIE CJIEJIKH:
IMOHATHE U OCOBEHHOCTH

Cyseesa E.C. (BUII)

C pa3BUTHEM MPOM3BOJACTBCHHBIX OTHOIICHUN HOBEIC
cepbl JeATEIBHOCTH OXBATHIBAIOTCS BCE OOJIBIINM KO-
JIMYECTBOM CJIEJIOK, YTO JeNIaeT NpoOiaeMy UX HeaeHCTBU-
TEIILHOCTH Bce OoJiee akTyalbHON. B moBcemHeBHON U3HU
YCIIOBUSAM J€HCTBUTENBHOCTH CHENOK YHAENSIeTCs He BCe-
r7la HaJUIeKaIluM 00pa3oM B CHITy OTCYTCTBHS IOpHIHYE-
CKOH TI'DaMOTHOCTH CTOPOH, & TaKXe 3JI0yNoTpeOIeHHuH
HE0OPOCOBECTHRIMHU CYOBEKTaMH B TPAXKTaHCKOM IIPaBe,
YTO B UTOT€ NPUBOAUT K YBEINYEHUIO KOJUYECTBA UCKOB
0 NMPU3HAHUU CIIEJOK HEEHCTBUTEIbHBIMH.

MHoOro4nciaeHHbIE HE3aKOHHBIE CHEJIKH OMNMPAIOTCS
HEINOCPEACTBEHHO Ha MHCTUTYT HEJNCHCTBUTENIBHBIX ClE-
JIOK. Bompocam HenelMcTBUTENBHBIX CHEIOK YHENAETCS
OoJipIlIOE BHUMAHHUE B IOPWANYECKON JHTEparype, HauH-
Hasi C pUMCKOro IpaBa. B Hamie BpeMs IpoaoJDKaroTCs
JUCKYCCHM O TPU3HAHUM CHEJIOK HEeIeHCTBUTEIHHBIMHU.
3HaunTeIbHASA YacTh ATUX CIIOPOB MHULIMUPYETCS HEH0O-
POCOBECTHBIMU JIMLIAMH, KOTOPBIE CTPEMATCS YKIOHUTHCS
OT BBITIOJHEHUS MPHUHATHIX Ha cebs obOs3arensetTs. [Ipu-
3HAaHUE CHCIKH HEJCHCTBUTECIHHON MPENCTABIIET COOOM
OJIMH M3 METOOB 3alUThl I'Pa)XXIaHCKUX MpaB. J[aHHBII
METOJ1 3aIMTHl MPAKAAHCKUX MPaB CUUTAETCS PE3yJIbTa-
TUBHBIM M TaKX€ LIUPOKO MPHUMEHSETCd Ha IpPaKTUKE.
I'maBHO# MpoOGIeMOli BRICTYIAET 3aIIUTa HHTEPECOB I00-
POCOBECTHBIX YYaCTHHKOB TPa)KIaHCKOTO 000pOTa, 4YbH
IpaBa MOTYT OBITh HapyIIEHBl BCJIEICTBHE NPU3HAHUSA
CHCIIKU HEACHCTBUTEIbHOM.

HeneiictBuTenbHas caenka — 3TO clielKa, KOTopas He
CIOCOOHA MOPOXKIATh TPAXKIAHCKO-TIPABOBBIX IOCIECT-
Buil. HenmeiicTBuTeNbHAS CHETKA COJCPKHUT B cebe Jie-
MEHTHI NPAaBOHAPYILEHUS, IOCKOJIbKY 3aKJIIOYAEeTCs C Ha-
PYLIEHUSIMU HOPM 3aKOHOJATENIbCTBA, U SIBISIETCS MPUYH-
HOH ee HeaelcTBuTensHocTH [1, ¢. 217].

Lenbto MHCTUTYTa HEAEUCTBUTEILHBIX CHEIOK SIBIIS-
€TCsl 3allluTa MpaB U 3aKOHHBIX MHTEPECOB T'paxkJaH, B
MIEPBYIO OYepeb, HECOBEPIICHHOJCTHUX, HEIeecIocoo-
HBIX TPaXJaH, JIUI[, HE MOHMMAIOIIHUX 3HAYEHHE CBOMX
JIEWCTBUI1 B MOMEHT COBEPILICHUS CIEIKHU.

Takum o00pa3oM, NPHYMHAMHU HEACHCTBUTEIBHOCTH
CIHENKH SIBISETCA €€ COBEpIICHHWE MOJ BIUSHHUEM 3a-
OnyxieHust; oOMaHa; HAaCHJIMS; yrpO3bl; COBEPIICHHbIE
HECOBEPIICHHOJIETHUMH U HEJICeCTIOCOOHBIMU TPaXkaHAMHU;
rpaXIaHIMHOM, HE CITOCOOHBIM MTOHUMATh 3HAYCHHE CBOUX
JNEUCTBUII M PYKOBOJIUTH HMMH; CHEIKH, COBEpPUICHHBIE
HECOBEPIIICHHOJIIETHIM B Bo3pacte oT 14 mo 18 mer (kpo-
Me TIOJTHOCTBIO JIeeCIIOCOOHOT0) 0e3 COTNIacHs ero poju-
TeNei, yChbIHOBUTEIEH WIIM IOMEYUTENs, a TaAKXKE COBEP-
IICHHBIE OTPAaHMYEHHO JI€ECIIOCOOHBIM TPaKIaHWHOM;
C/IEJTIKH, HE COOTBETCTBYIOIIHE 3aKOHOAATENBCTBY. lIpm
MPU3HAHUU HEJIEUCTBUTEIBHOCTH JEHCTBYET MpPaBUIO
BO3MEIIEHUSI pPeajbHOr0 yIiepda BHHOBHOW CTOPOHOM.
[locnencTBHEM CIyXHUT JIBYCTOPOHHSS PECTUTYIUS B
cirydae 3a0JyIeHUs JINOO OJTHOCTOPOHHSS PECTUTYIHA,
B ClIy4ae eciIM C/IeJIKa COBEpIIEHA 0/ BIMsSHUEM 0oOMaHa,
Hacuiusl, yrpossl [2].

OzpHa M3 caMBIX CIOXHBIX CHUTyallMs, CKJIAIbIBAIO-
LIUXCSl IPU PACCMOTPEHHUH €10 O HEACHCTBUTEIBHOCTU
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CHENKH, B KOTOPOW HAa MOMEHT €€ COBEpIUCHHS Tpaxkia-
HUH OB NPU3HAH CYJOM HEJEeCIOCOOHBIM, JINOO Tpa-
JIaHWH HE TOHWMaJ 3Ha4yeHue cBoux AeictBuil. Hampu-
Mep, COCTaBlIeHHE 3aBeimaHus. Hepenko cmydam, xorza
HacJeJ0AaTeNlb HA MOMEHT COBEPIICHHMS CIENIKU OBII Jee-
CcrocoOHBIN, HO YX€ CTpafall ICHUXHYECKUMH PacCTpOii-
CTBaMHU HE MOT INPHHATH aJeKBAaTHOE pEIICHHWE WM 3Ha-
YeHHe CBOUX JeicTBuil. J{is TOro, 4T00bI MPU3HATH TAKOTO
BHU/Ia CJICJIKY HEIEHCTBUTEIBHOW Cy/l Ha3HaYaeT CyaeOHo-
NICUXUATPUUECKYI0 dKcnepTusy [3, c. 105].

MoOXHO cpenaTh BBIBOJ, YTO COBEPILCHCTBOBaHHE
NPAaBOBOTO PETYJIMPOBAHUS MHCTHTYTa CHEIOK JOJDKHO
UJITH TIO CIIEIYIOMINM HalpaBIeHUsIM. Bo-niepBhIX, cregyer
OTIPEJETINTh UMEHHO B IPA)XKJAHCKOM KOJEKCE I yCTpa-
HEHHUS TPOTHBOPEUYHMH C 3aKOHOJATEIBCTBOM O TOCyHAap-
CTBEHHOH peTHCTpaIiy, 00I3aHHOCTU M OTBETCTBEHHOCTh
PETUCTPUPYIOIIETO OpraHa. OTUM OyIyT pEIIeHBI Ipo-
O7eMBI BOCCTAHOBJICHHS B IIpaBaX CTOPOH CHCIKH HPH
NIPU3HAHUY €€ HeAEeHCTBUTEIbHOW. BTOpHIM HanpaBieHu-
€M JI0JDKHO OBITh OoJiee 4eTKOoe OIpeziejieHUe IpaB HOTa-
puyca U yclIOBUI HEIEUCTBUTEILHOCTH CIEIKU HA OCHO-
BaHMU HeENeecrnocoOHOCTH, MO0 BPEMEHHOH Heneecro-
COOHOCTH JIMIIA, YYACTBYIOLIETO B CHEIKE, B T.4. U B O-
HOCTOPOHHEH (MMEeTCs B BHIY BbIIaud JOBEPEHHOCTH).
Taroke mpeuiaraeTcst ZOMONHATH CYIIECTBYIOLIMI MOPSIOK
HOTapHaJbHOTO YJOCTOBEPEHUS CHENOK 00513aTeIbHBIM
COCTaBJICHHEM HOTAPHYCOM IIPOTOKONA. DTO JacT BO3-
MOXHOCTh HambOoJiee OTYETIIMBO YCTAHOBHUTH COCTOSHHE
JIMIIa B MOMEHT COBEPILCHUS UM CIICITKH.
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JIOKA3BATEJbCTBA B AIEJUISILIUOHHOM
MOU3BOJACTBE

Tapawrkesuu A.Il. (GUII)

[Ipexne uem uccienoBaTh BOIIPOC O JOKA3aTEIBCTBAX
B aNeJUIAIIMOHHOM MPOWM3BOJCTBE BaXKHO BBIICHHUTH, KTO
JIOJDKEH COOMpaTh JOKa3aTeNbCTBA O JIETy-CTOPOHBI FITH
CyI.

COop OKA3aTENBCTB M0 ISy OCYIIECTBIITIOT CTOPOHEL,
oOpamasick B HEOOXOIMMBIX CIy4asX K IOMOIIU CyJa.
DTO MOJIOKEHHE OCHOBAHO HA NMPHUHIIUIIE COCTSI3ATEIBHO-
ctu. OHO JOKHO UMETh MECTO Kak MpH pa3OupaTensCTBe
B CyJIie [TEPBOI MHCTAHIIMK, TAK U TIPU Pa30HUpaTeIbCTBE B
aNeJUIAIINOHHOM CyJIe.

CyTb anesuIsIMOHHOTO Pa30NpaTeNIbCTBa 3aKITF0UaeTCs B
MTOBTOPHOM PAacCMOTPEHUH JieNia B Cy/ie BTOPOM MHCTaH-
i, OHO MOXKET MPOXOIUTh KaK M0 IPaBHJIAM ITOJTHOM
aneIUISIIUY, TaK W 110 NPaBWIaM alelUISIUAN HETOTHOM.
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Ecmu anennsinus monHas, TO B CyJ€ aNelIsIIMOHHON HH-
CTaHIIMU MOTYT OBITB IIPEbSBICHBI JTIOOBIC JOKA3aTEIbCTRA,
KaK yX€ paccMaTpuBacMble CYIOM IIE€PBOM HMHCTAHLUH,
TaKk U COBEPLICHHO HOBBIE. Ilpu HemosHOW anemisuuu
Cyl BTOPOH MHCTaHIWH PACCMATPUBAET TOJIBKO TE JNOKa-
3aTENbCTBA, KOTOPEIE OBUIM MPEACTABICHBI CTOPOHAMH B
CyZie IepBOW NHCTAHLIMH.

I'paxxnaHcKull TpOIECCYaNbHBIH KOAEKC PecmyOmuku
Bbenapyce 1999 rona conepxxut rnaBy 32 «IIpousBoacTso
JieNl B anejuIALMOHHOM mopsake». Ho mmeer mecto Bo-
npoc: aneuiius B OElOPYCCKOM TPa)XJIaHCKOM CyJIO-
MIPOU3BOJICTBE MOJHAS UM HETIOJIHAs?

[IpoueccyanpHas peanbHOCTh TAKOBA U COTJIACHO €H, B
LENAX 3allUThl MPaB M HMHTEPECOB 3aMHTEPECOBAHHBIX
JIML pa3peleHo UM IPEACTaBIATh HOBBIE JOKA3aTENIbCTBA
U CCBUIAThCA Ha HUX B XOJE€ PAacCMOTPEHHs Jella B CyX
aNeJUIIUOHHOW WHCTaHIMU. TaKMMH CIydasMHU MOTYT
ObITh, HampuMep, OTKa3 CyAa INEpPBOH HWHCTAHIHHU pac-
CMOTpPETh CBOEBPEMEHHO MPEACTaBIEHHOE H0Ka3aTeNlbCT-
BO, YTO MOTJIO IPUBECTH K HapYyIICHHIO TpaBa Ha 3aIlUTy
CTOPOHBI, WJIH JIOKA3aTeJILCTBO ObLIO PHOOIIEHO K JIENTy, HO
He 110 BUHE CTOPOHBI He OBIIO PACCMOTPEHO CYIOM U T.JI.

ANeNsIUOHHbIN CyJ] MOXKET OKa3aTh IOMOIIbL B HC-
TpeOoBaHNN HEOOXOIUMOTO JIOKa3aTeIbCTBA, €CIIM 3aMH-
TEPECOBAHHOMY JIMIly Ha MOMEHT PacCMOTPEHHs JeNa B
CyZie TIepBOH MHCTAaHINH ellle He ObUIO M3BECTHO O CyIIe-
CTBOBAaHUH 3TOTO JOKA3aTENIbCTBA WM, €CIIU CYJ MEepPBON
MHCTaHIMHM HEIPaBOMEPHO OTKa3aJl B MCTPEOOBAaHMM Ka-
KOT0-JIN00 JOKa3aTeNbCTBA.

JlommyckaeTcst mpeacTaBIeHHEe HOBBIX CPEJCTB 3aILUTHI
JIOKa3aTeNIbCTB B CIIydae, eClId OHM He ObUTH MpeICTaBICHbI
paHee B CyZe MepBOH MHCTaHIMM HE IO IpUYIMHE TpyOoit
XaJIATHOCTU WJIM HEOPEKHOCTH CTOPOHBI, €CIM OHU IO
yOeXKICHUIO Cy/la He MPUBEAYT K 3aTSATUBAHUIO pasperie-
HUS CTIOpa WM, €CIIM UX HECBOEBPEMEHHOE IpejicTaBe-
HHUE OIpPABJBIBACTCS OMO3JAHHEM, OCHOBAHUS KOTOPOTO
JIOCTaTOYHO 00OCHOBaHBI. B coOTBeTCTBMM CO CTaThel
(ct.418 I'TIK PB) B anemmsmuoHHOM cyze He OyIyT MpUHS-
Thl TAKHE HOBBIE JI0Ka3aTeIbCTBA, KOTOPBIE M3-3a XalaTHO-
CTH WJIM HEOPEKHOCTH CTOPOHBI He OBUTM paHee MPEeACTaB-
JIEHBl B CyJl NEpBOM HHCTAaHIMH. B ane/usiuoHHBIA cyq
CTOPOHBI MOTY TMPEICTaBUTh TOJIBKO TE IOKAa3aTeIbCTBA,
KOTOpBIE OOHAPYKUIIUCH T1OCIIE TIOCTaHOBJICHHS PEILICHUS
0 UX Jey CyJOM IepBOA MHCTAHITHH.

IIpencraBneHne HOBBIX [OKa3aTEeNbCTB B AMCIIIAIIH-
OHHBIM CyJ, IOMUMO YKa3aHHBIX B alEJUIILUOHHOM »Ka-
nmobe, Ha HaIl B3TJISAA, BO3SMOXHO B JIFOOOW 4acTH cynaeo-
HOTO pa3dupaTenbcTBa 10 MOMEHTA BHIHECEHHUS PEILCHMS,
XOTS B TaKOM HOpPsAKE IPEICTABICHHS I0Ka3aTeIbCTB
MMeeTcs ONpeielIeHHOe Hey100CTBO.

IIpy HemonHOW aneiIsAnuu, B CHIIy XapaKTEepHU3YIo-
OIUX €€ IPU3HAKOB, NPEACTABICHHE HOBBIX JlOKa3a-
TENBCTB BO3MOXKHO TOJBKO B aNeJUIIIMOHHOW jKajobOe
nnu o0BsICHeHNH (Bo3pakeHUH) Ha Hee. Toybko Ha mpen-
CTaBJICHHBIE TaKMM 00pa30M J0Ka3aTeIbCTBA MOXKHO OY-
JIET CCBUTATHCS B CY/I€ aNeJUIAIIMOHHON HHCTaHIINN.

Ha ocHOBaHUH M3TTOKEHHOTO M CXOAS U3 CTPYKTYPHI U
IOpUANYEcKoro cMmbicia cT. 418 I'pakganckoro mporec-
CyaJbHOTO KOJEKCa CIeAyeT OTMETUTb, YTO B IpakJaH-
ckoM mpouecce benapycu, Ha Haml B3I, UMEET MECTO
MOJIHASL ANeIUISIHUS.
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JEATEJBHOCTD TIPOKYPATYPBI
PECITYBJIMKHU BEJIAPYCH B COEPE
COBJIOJEHUS 3AKOHOJATEJIBCTBA
O I'OCYJAPCTBEHHBIX 3AKYIIKAX

Tapenxo B.A. (M® BHII)

B naHHBII MOMEHT rocyAapCTBEHHBIE 3aKYIKH (Hanee —
TOC3aKyIIKH) pacCMaTpHUBAIOTCS B KauecTBE OJHOTO U3
3HAQUUMBIX DJIEMEHTOB WHHOBAIlMOHHON TOJNMTHKH, a
CIPOC — B KA4eCTBE ITOTEHIHMAILHOTO MCTOYHHWKA MHHO-
Banmil. TeM He MeHee, roc3aKynkaM, Kak HHCTPYMEHTY
WHHOBAI[MOHHOW TIOJIMTUKK HE YJENSUIOCh JIOJDKHOTO
BHUMaHHSA B TE€UEHHMM MHOTuX JeT. HecMorps Ha 37O,
MHO)KECTBEHHBIE HICCIIEZIOBAHHS YTBEP)KIAOT, YTO TOC3aKYII-
KU SIBJSIIOTCSI ropaszio Oornee 3 (eKTHBHBIM HHCTPYMEHTOM B
CTUMYJIMPOBaHNY WHHOBALWH, YeM MPsIMbIE CyOCHTIN.

I'ocynapcTBeHHBIE 3aKyNKH SBJISIOTCS MAaKpOIKOHO-
MHUYECKUM HHCTPYMEHTOM, IO3BOJIIOLINM TOCYIapCTBY
OCYLIECTBIISITH CBOM (DYHKLMH, Mapajuie]bHO OKa3bIBas
BJIMSHUE Ha SKOHOMUYECKHE OTHOIIEHHS U co3aBas Oxna-
TONPUATHBIC YCJIOBHS IJISI Pa3BUTHS HALMOHAJIBHOMW JKO-
HoMHKH. IIpym 3TOM OTMedaercs, 4To «cdepa 3aKymox
TOBapoB (padoT, ycayT), B MIEPBYIO OYepelsb 3a cueT O
JKETHBIX CPEJICTB, 10 OTPEIEIICHUIO COJEPKUT PUCKHU CO-
BEPILICHUSI KOPPYNUUOHHBIX MPaBOHAPYLIEHUN»... Jlel-
CTBYIOIIEE 3aKOHOJATEILHOE PETYIMPOBaHNE HAPABIICHO
Ha CHI)KEHHE B MaKCHMaJIbHOW CTENEHH TaKUX PHCKOB,
npefoTBpalieHie (GpakToB OrpaHWYEHHsT KOHKYPEHIIHH,
HE3aKOHHOTO PAcXOI0BaHUS cpelacTBy [1].

K mapymenusaM nopsiaka MpoBEIEHUS TOCYJapCTBEH-
HBIX 3aKYIIOK OTHOCSTCS:

1) HeoOOCHOBaHHOE OrpaHWYEHHE JOCTYIA K y4acTHIO
B TIPOIEyPax 3aKyIoK;

2) MaHUITYJIUPOBaHHE KOHKYPCHBIMHU JJOKyMEHTaMH;

3) HeOOBEKTHBHAS OLIEHKA MPEUIOKCHUH YIaCTHUKOB
3aKyTIOK.

Hapymenus B cepe 3aKynok cnocoOCTBYIOT 3aKJIO-
YEHHIO JIOTOBOPOB, KOTOPBIE HEBBITOJHBI 3aKAa3UMKy IO
Pa3NUYHBIM IPUYMHAM: IIEHE TOBapa, CPOKaM M YCIOBHAM
MOCTAaBKH (BBITIOJHEHHS PaboT, OKa3zaHUs YCIIyT), KauecT-
BEHHBIM ITOKa3aTelsiM TOBapa.

Hapymenust npu 3akynkax IOIyCKAarOTCs IO Pas3iind-
HBIM npuunHaM. Cpeau KOTOpBIX HE TOJBKO HE3HAHHE
TpeOOBaHMI 3aKOHOZATENILCTBA O 3aKyIKax, HO W Hempa-
BIJIBHOE €T0 TOJIKOBAHHE JIOJDKHOCTHBIMH JIMIIAMH 3aKa34HMKa,
YJIeHAMH KOHKYPCHBIX KOMHCCHH WIIM MX HEBHUMATEIHHOCTh
TIPY OpTaHU3aLMHY 1 TIPOBEICHNH IIPOLIETYPHI 3aKyIIKH.

[IpaBoHapymIeHUs, KOTOPbIE CO3IAIOT YCIOBHUS IS
KOPPYMIMH, U KOPPYIIHUOHHBIE IPAaBOHAPYIICHHS B X0JI€

OCYIIIECTBIICHUS 3aKYIOK, BBISBISIEMBIC OpraHaMH IIPOKypa-
TYPBI, MOYKHO KJTACCH(HUIMPOBATE CIEAYIOIIAM 00pa3oM:

1. Hapymienusi, 1onyckaeMble NPy OpraHu3aluu Jies-
TEJFHOCTH TI0 3aKYIKaM U ITOJTOTOBKE POIEIYPHI 3aKyTIKH.

2. Hapymenusi, cBA3aHHbIE C OpPraHU3alUOHHBIM H
WHPOPMAMOHHEIM O00eCTIeYeHHEM MPOBEICHUS IIpOIle-
JypHI 3aKyIIKH.

3. Hapymenus npu NpoBeJeHUN IPOLEAYPhI 3aKYyIIKH.

4. HapymieHus npu 3aKkI0ueHUH JOrOBOpa M0 Pe3yJib-
TaTaM NpoLEeaypHl 3aKynKH [2].

C uenbto 00pbHOBI ¢ KOPPYMIIMOHHBIMH MPOSIBICHUSIMH
B cepe rocynapcTBEHHBIX 3aKyNOK HpPOKyparypa KOH-
HEHTPUPYET yCWiInsi Ha TNpOo(QHIAKTHKE JaHHOTO BHUAA
npaBoHapymieHnidi. Hapsay c¢ mpoBepkamu COOIIONCHHUS
3aKOHOJATEIHCTBA O MOPSAKE U CPOKAX pa3MEIICHUS MH-
(opManum 0 TOCYIapCTBEHHBIX 3aKyIIKaxX B ceTH MHTepHeT
MPOKypaTypa yAeIseT 3HAYUTEIbHOS BHAMAHHE BOIIPOCAM
3aKOHHOCTH JCUCTBUI 3aKa34MKOB IPU MPOBEIECHUH NpOLie-
Jyp 3aKylOK M BBIOOpa MOCTaBIIMKOB, HUCHONHEHUS IOro-
BOPHBIX 00513aTeJbCTB, B TOM 4YHCJEe OOOCHOBAaHHOCTH 3a-
KITFOYCHUs! JIOTIOTHUTENBHBIX COIVIAIICHUI K JIOroBopaM M
BHECEHHUS B HUX ITOJIOKECHUH, M3MEHSIOINX CYIIECTBEHHBIE
ycnoBus (IIeHbl, CPOKH OTLIaThl ¥ IOCTaBKU TOBAPOB).

Jus mpenmoTBpameHus (GakToB MPUYWHEHHS yiiepOa
rOCyIapCTBECHHBIM HHTEpPECaM MPOKypaTypa OpUCHTUPYET
TEPPUTOPHAITEHBIX IPOKYPOPOB HA HEOOXOIUMOCTH TIPO-
BEJICHWs aHallM3a CBEICHHWH OQHIMANBEHOTO caifta
icetrade.by Ha mpemMeT BBIABICHHS SBHBIX HApYUICHUN
3aKOHOJATEIhCTBA B HAYANBHOW CTaJWU MPOIETYPHI
3aKyIKH U ONEPaTUBHOE MPUHSITHE 10 TaKUM (hakTaM Mep
MIPOKYPOPCKOTO PEarHpoOBaHUs, HAIMPABICHHBIX CpEaU
IIpOYero Ha OTMEHY HayaToW ¢ HapyIIeHUSIMH 3aKOHa
MIPOIETyPHI.

MepsbI IPOKYpOPCKOTO PearupoOBaHUs BO3ZMOXKHBI TIPU
HAJIMYMU SBHBIX HApYUICHUH 3aKOHOAATENbCTBA, KOIZA B
mporiecce MPOBEPKH BBIICHACTCS, YTO IMOTPEOHOCTH B
3aKylaeMOM TOBape OTCYTCTBYET, HapPYIICH OFOKCTHBIN
IpoIecc — MPOTHO3 COIMAaIbHO-YKOHOMHUYECKOTO Pa3BU-
THS HE COCTaBILICSA W APYTHX HapyIICHUH, TPETyCMOT-
PEHHBIX 3aKOHOJATEIbHBIMH akTaMu PecmyOnmku bema-
pycs [3].

IIpokypopckue mpoBEepKH OBIBAIOT TUIAHOBBIMU U
BHETIAHOBBIMHU, HO TaK Kak IJIaHa WM Tpaduka mpose-
POYHBIX MEpOTPHUATHUI Ha CalTe MPOKypaTrypbl OOHapy-
JKUTh HEBO3MOKHO (OHU MX MOMPOCTY HE MyOJIUKYIOT), TO
IUTAHOBBIE NPOBEPKH — 3TO JOCTATOYHO PENIKOE SIBICHHE.
BonbmMHCTBO NMPOBEPOK SBISIOTCS BHEIUIAHOBBIMU [4].
BHeruraHOBBIN KOHTPOJIb TPOHW3BOIAWTCA HA OCHOBAHHH
OTIPENICIIEHHOTO TMOBOAA JJIS TPOBEICHHUS MPOBEPKH -
CUTHAJIA O HApYIICHUH OpTraHU3alHeiH-3aKa3qiuKoOM HOPM
JIEHCTBYIOIIETO 3aKOHOIATEIIHCTBA.

B mpormecce mpoBepok MpoOKypop HE 00s3aH BECTH
Pa3bICHUTENBHYIO JCSATENBHOCTD C MPOBEPSIEMBIM 3aKa3-
YHKOM, a TaKKe J1aBaTh OOBSICHEHWS APYTUM JimaMm. boree
TOTO, TPOKypaTypa HE COOOIIaeT HWHPOPMAIHIO O TOM,
KaKAMH JJOKyMEHTaMH U CBEJICHISIMHU OHA PacIiojiaraer.

[Ipokypopckuil Hag30p MPOU3ZBOAWTCS B OTHOIICHUH
3aKa34YMKOB; KOHTPAKTHBIX CIIY>KO M KOHTPAKTHBIX yIIpaB-
JIIOLMX; 3aKyNOYHBIX KOMHUCCHH; YIOJIHOMOYEHHBIX
OpraHoB, YIOJHOMOYEHHBIX YUPEXJIEHUIN U Clieluanu3u-
POBaHHBIX OpraHU3allUi; ONEpaTOPOB  AJIEKTPOHHBIX
IUIOINAA0K.
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CyOBbeKT HaJ30pa — 3TO HEMOCPEACTBECHHBIN yU4aCTHUK
HA/I30pHOM JESATENHHOCTH, & UMEHHO IPOKYPOp, OCYIIe-
CTBILTIOMNH TIpoBepKy. CrieoBaTeNy, By YTOIOBHBIE
JleTa, OTKPHITHIE 0 pe3yibTaTaM MPOKYPOPCKOTO HAA30pa,
HE SBIIIOTCS CyOBEKTaMHU MPOKYPOPCKOTO HAI30pa.

[To pe3ynpTaTaM NMPOBEPKH BBIHOCATCS aKTHI IPOKY-
POPCKOTO Haj30pa B COOTBETCTBUM C BBISBICHHBIMU
HAPYIICHUSIMA 3aKOHOJATCIILCTBAMHA M HAIPABJISIOTCS
JUTS YCTPAHEHUs HAPYUICHUH, JINOO IS TIPeAYyIPEKICHHS
0 HACTYIUICHHMH OTBETCTBEHHOCTH B CIIydyae HEHCIIOJHE-
HUS PETUCAHUH.

TakuM 00pa3oM, MOXKHO CJieNaTh BBIBOJ, YTO MPOKY-
paTypa OCYIIECTBIISIET HaI30p 3a BCEMH JTallaMHU TOCY-
JTAPCTBEHHBIX 3aKYyTOK C IIETBI0 BBIBICHUS HApPYIICHUHA
IIPYU WX OCYIIECTBICHUH. BEISBICHHBIC HAPYIICHUS MOTYT
OBITH TIpEeCeUeHBI ITyTeM IPHUBIICUCHUS CyOBEKTOB Haa30pa
K aIMHHHCTPAaTHBHON WIIM YTOJIOBHOI OTBETCTBEHHOCTH,
00 MyTeM BBIHECEHHs akTa MPOKYpPOPCKOrO HaI30pa,
HATpUMep, MPeINICcaHue il YCTPAaHCHUS HE3HAYUTCIhb-
HBIX HapyILICHUN.
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CYJAEBHBIN OBbIYA WM NIPENEJEHT
Tumodgpees A.H. (Cmonenckuit punuan PAHXul C)

B Hacrosmee BpeMs B pa3iMyYHBIX perumoHax Poccum
MIPUCYTCTBYET YCTOSIBIIASCS CyneOHasl MPakTHUKa BO3Me-
IIeHUS] YOBITKOB M Bpe/a, MPUIMHEHHOTO TOCYapCTBEHHBI-
MU OpraHamMH U OpraHaMu MECTHOTO CaMOyYTpaBiieHHs, 0e3
YCTaHOBJICHHsI BCEX MPHU3HAKOB JICIUKTHON OTBETCTBEHHO-
CTH, YTO, TIPUBOJUT K HEOOOCHOBAHHBIM TOTEPSIM Or0JpKe-
TOB COOTBETCTBYIOIIEr0 ypoBHsA. [Ipu 3TOM, Mo oOremy
TIPaBIITY, JEIUKTHAS OTBETCTBEHHOCTh, B TOM YHCIIE TOCY-
JlapcTBa 3a Bpell, MPUYUHEHHBIA TrOCOpraHaMu HACTYIMAET
IIPY HAJIMYUHM B COBOKYIHOCTU YETHIpEX YCJIOBHM, TPH W3
KOTOPBIX HOCST OOBCKTUBHBIA XapakTep (MPOTHBOIPABHOE
MOBEJICHUE, BPE/IHBIE MOCIECTBUS, IPUUMHHAS CBS3b MEXK-
Jly TIOBEJICHUEM MPaBOHAPYIIUTENS. U BOSHUKIIUMU OCIE/I-
CTBHSIMH) W OZIHO YCJIOBHE — CyOBEKTUBHBIA Xapakrep, T.e.
BrUHA. Bce ykazaHHBIE 0OCTOSATENLCTBA B KXKIOM KOHKpPET-
HOM CITy4au HEOOXOJMO yCTaHABJINBATb.

AHanu3 TPaKTUKH CYAOB IO CIOpaM, CBSI3aHHBIM C
JIETUKTHOM OTBETCTBEHHOCTHIO TOCYJAPCTBA HEOAHO3HAYCH.
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MHorue npakTUKYIOUIUME IOPUCTBI, a TAKXKE LUBUIUCTHI
TEOPETUKHU BBIABUTAIOT JIOKTPUHY, 4TO B Poccuiickoit
Qenepanuy HE pOMAaHO-TEPMAHCKas MpaBOBasi CHCTEMA,
I/le TJIaBHBIH U OCHOBHOM HCTOYHHUK IpaBa MPU3HAECTCS
HOPMATHBHBIA ITIPAaBOBOI akKT (3aKOH), a MPHUCYTCTBYIOT
MIPU3HAKU CMEILAHHOM ITpaBoBOI cucteMsl. [TomMrMo 3akoHa
SBJISIIOLIMMCSL UCTOYHMKOM TIpaBa Poccuu, nobapisercs
CyIeOHBIH TpeneaeHT, TP KOTOPOM Cy/eOHBIE pelleHHs
MMEIOT TIaBEHCTBYIOIYIO pOJib B (DOPMHUPOBAHUU MPABO-
BOTO MOJAXOJAA K TeM WIN HUHBIM OTHOIICHUSM, IIPU 3TOM
POJIb 3aKOHA OTXOJUT HA BTOPOCTENICHHBIH IIaH.

Cynebnbrit mpenieieHT B Poccuiickoit @enepanuu He
MIPU3HAETCS KAK UCTOYHHUKOM IIpaBa Ha ypOBHE 3aKOHOJa-
TENBHOW, MCIIONHUTEIBHON W CyINeOHOW BIIACTH, OTHAKO
Ha TPaKTHKE AeNla OO0CTOSAT MMEHHO ¢ (popMHpOBaHHEM
cyneOHOTO TpereieHTa B paBoii cembe Poccun.

[IpenenentHoe nmpaBo Poccuu mpusHaeT naxe Takou
mpaBoBen kak mpencemarens KoncrurymmonHoro Cypa
P® 3opsxun B.JI., KOTOpBI BBICKA3bIBAETCS O CYIIECTBO-
BaHMU B Poccuu cynmeOHOro mperiezieHTa, KOTOPBIH BIUSIET
Ha pa3BUTHE IpaBa B Poccuu M CyIiecTBYeT MOCpeAcTBaM
BhICIINE CyeOHbIe nHCcTaHuuK. Pemenus Koncturyrmon-
Horo Cyna, B pe3yibTaTe KOTOPHIX HOPMATHBHBIC AaKTHI,
MpU3HAHHBIE HEKOHCTUTYLIMOHHBIMM, YTPauHUBaIOT IOpH-
IUYECKYI0 CHITYy, HMEIOT TaKylo ke cdepy IeicTBUS BO
BpEMEHH, MPOCTPAHCTBE U IO KPYTy JIUL, KAK PELICHUS
HOPMOTBOPYECKOTO OpraHa, W, CJIelI0BaTeNIbHO, TAKOE XKe
ofmiee 3HaYeHNE (KaK ¥ HOPMaTHUBHEIC aKThI), HE TIPHCYIIIee
[0 CBOEH NPUPOJE NPAaBONPUMEHUTEIbHBIM aKTaM CYJO0B
o0wIell IOpPUCANKINK M apOUTpaKHBIX cynoB. Takum oOpa-
30M, pemienus Konctutynmonnoro Cyfaa 1o feiam o Hpo-
BepKe KOHCTUTYLIMOHHOCTH 3aKOHOB M MHBIX HOPMaTHUBHBIX
MPaBOBBIX AKTOB BEICOKOTO YPOBHS MMEIOT, IO CYyTH, HOpMa-
TUBHBIA xapaktep (00JIaJal0T HOPMATHBHOM CHIION) M Kak
TaKOBbIC PHOOPETAIOT IPELIEICHTHOE 3HAUCHHE.

3opekuH B.JI. BbICKa3ajics OTHOCHUTENBHOIO IOCTa-
HOBJIEHUH KOHCTUTYLMOHHOTO CyJa, HO aHaJIOTHs CYILe-
CTBYET U B Cyax oOImIe IOpUCIUKIUN, T1e MHeHUE Bep-
XOBHOIO cyna Poccuu, oTpakeHHOE HE B IJIEHyMax, a B
[IOCTAHOBJICHUAX U ONpPEACICHUAX PA3NMUYHBIX KOJUIETHI
BepxoBHoro cyna, a B HEKOTOPBIX PETMOHAX M MHEHHUE,
OTpaKEHHOE B pEIICHHAX CYyIeOHBIX KOJUIETHH cyna
ypoBHsI CyObekTa PD, UMEIOT IpEIeICHTHOS 3HAYCHUE U
OepyTcsi MHBIMH CyIEOHBIMM WHCTAHIMSIMH 332 OCHOBY,
BMECTO 3aKOHa.

B nmpakTtrueckoil nesaTenbHOCTH CyJa 10BOJIBHO YacTo
CCBUIAIOTCS Ha Pa3bsICHEHUS BBILIECTOSIINX CYJ0B, KOTOpPhIE
CO3Jal0T IpPaBOBbIE HOPMBI, HMEIOLIUE CYIIECTBEHHOE
IOPUANYECKOE 3HAYEHHE HE TOJIBKO IPHU PACCMOTPEHHUH U
paspelieHuu, Jied Mo CYLIECTBY, HO M B XO3SIHCTBEHHOM
JIeATENbHOCTH UJIU J1aXKe B IEATEIbHOCTH IPaX/IaH.

OnHako B CBOMX IOCTaHOBJIEHMSIX BepxoBHBIN cyn
Poccun He mpmsHaeT cyneOHOTO IpeleAeHTa, 3aMeHss
€r0 CIIOBOM «CYAeOHBIA 00bI4aii», TeM CaMbIM MOATAIKH-
Bas Cy/IeOHYIO CHCTEMY OCYIIECTBIISATH CyIeOHYIO BIacTh
BoIpeku 3akoHy O cyneOHoW cucteme Poccum TOMUUHSSACH
He Tosnbko KoHcturynuu Poccuu u 3akoHy, a pasperuas
BTOPTaThCSl B CaMOCTOATENBHOCTh CyAa W JUKTOBATh
YCIIOBUSI HIDKECTOSIIUM CYAEOHBIX MHCTaHLMSM II0 pas-
JUYHBIM KaTErOpUsM CIOpa, MPHUKPHIBAasICh (popMupoBa-
HUEM CIMHCTBA CyICOHON MPAKTUKH.
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ITPABO HA HUCK B ITPOLHECCYAJIBHOM
N MATEPUAJIBHOM CMBICJIE

Tumosa A.C. (BHUII)

Iox mpaBoM Ha MCK B IPOIECCYaTbHOM CMBICIIEC TIOHU-
MAaOT BO3MOXKHOCTH JIFOOOTO JIMIIA, TpaBa WM HHTEPECHI
KOTOPOTO HapyIIEHBI, OOPATHTHCSI C UCKOM B CyJI 32 3allld-
TOH C TeM, 4TOOBI B Cylle C COOJIOACHUEM YCTaHOBIICHHBIX
MPOLIECCYaATIbHBIX HOPM OBLIM PAacCMOTPEHBI IO CYLIECTBY
ero TpeGOBaHMs U BO3PAKEHHsI, KOTOPbIE €My HPOTHUBOIOC-
TaBJieHbl. OTKa3 UCTIYy B PAaCCMOTPEHHH CIIOpa O3HAyall Obl
OTKa3 B MPaBOCYAUH, YTO HeAomycTuMmo. [Io 3Tum ocHoBa-
HUSIM «TpeOOBaHME O 3aIUTE HAPYLIEHHOTO IpaBa IPUHU-
MaeTcst K PacCCMOTPEHHIO CyJIOM HE3aBHCHMO OT MCTEUCHHMS
cpoka uckoBoi naBHOCTH» (IyHKT 1 cT. 200 I'K). I1pu sTom
Kak ykasbBaeT .A. @apmatoB «Kakue ObI CpOKH HU TIPO-
UM C MOMEHTAa BO3HHMKHOBCHHS Yy 3aWHTEPECOBAHHOTO
JIMIIa TIpaBa Ha WCK, Cy[l 00s13aH NMPUHATH NCKOBBIE MaTepHa-
JbI U TpH COOJIIONICHUH HMHBIX TPEOOBAaHMI IPaKAAHCKOTO
HPOLIECCYabHOT0, apOUTPaXKHOTO IIPOLECCYaTbHOTO 3aKOo-
HOB Ha3HAYMTH JIETIO K CIytuanuio» [1, ¢. 92].

Ilon mpaBoM Ha MCK B MaTepHaJBHOM CMBICIE, TOHU-
MaloT OIpelesJIEHHOE IPaBOMOYHE Ha OCYILIECTBICHHE
HapyIIEHHOTO MM OCIHOPEHHOTO CYOBEKTHBHOIO MpaBa
MyTEM MIPUMEHEHHS MPEAYCMOTPEHHBIX 3aKOHOM IIPHHY-
JUTENHBIX MEp K JOJDKHUKY.

PaccmaTpuBast mpaBo Ha MCK B MaTepUalbHOM CMBICIIE
CJIelyeT B TO K€ BpeMsS YUYHMTBIBaTh, YTO HCKOBas JaB-
HOCTH TPHU3HAETCS WHCTUTYTOM MaTepualbHOTO IIpaBa B
CTpaHax pOMaHO - FreépMaHCKOW ceMbH mpaBa. B AHrnuw,
CUIA u npyrux cTpaHax o0lero npasa (CTpaHax aHrio —
CaKCOHCKOM TIPaBOBOM CeMbH) UCKOBas JABHOCTH PETyIMpYeT-
CsI KaK MHCTHUTYT TIpolieccyanbHoro mpaga [2, ¢.102]. OnHaxo B
AQHTIIMHICKOM MEXIYHAapOIHOM YacTHOM IIpaBe Ha OCHOBA-
HUM 3aKkoHa 00 MHOCTPAHHBIX MCKOBBIX CpoKax OT 1884 r.
NPaBHIIA, KOTOPbIE OTHOCATCS K NCKOBBIM CPOKaM, CUHTAIOTCS
OTHOCSIIIIMMUCS K MaTepHaIbHOMY IIPaBy, a HE K Ipolec-
cyajbHBIM HOpMaM [3, c. 413].

Kak ormeuaer, B.I'. Tuxunsa no marepuajibHO — IpaBo-
BOHM KJIaCCH(pMKAIMK WCKU TIOJPA3IENAIOTCS Ha WCKH, BO3-
HHKAIOIINE U3 TPAKIAHCKNX, CEMEHHBIX, TPY/IOBBIX W HHBIX
MPaBOOTHOIIEHUH. DTOT XK€ aBTOp TAKXKe YKAa3bIBacT, UTO
BO3MOXKHa W Jpyras (Ooyee meTanbHas) KiacCH(DUKAIWS
HCKOB TI0 MaTepHaIbHO — IPABOBOMY MPH3HAKY. Tak, MOX-
HO Pa3In4aTh WCKH IO OTACIBHBIM KaTETOPHSIM JIeT — HCKU
0 3aIIUTe YECTH, JOCTOMHCTBA U JEJIOBOM PEITyTaII; UCKI
0 pacTop>KeHNH Opaka; JKIJIMIIHBIE WCKH; aJIMMEHTHBIC HIC-
KU; TPYAOBbIE UCKY; UCKU U3 IPUYUHEHUS BpeJa U JIp.

MarepuanbHO — IpaBoBasi KiacCU(pUKaIus UCKOB I0-
3BOJIIET MPABUIBHO ONPEAEIUTH IOJABEJOMCTBEHHOCTh
CIIOpa M ero CyOBEeKTHBIN COCTaB, a TAK)KE BBISIBUTH MaTe-

pHaNbHO — MPABOBbIE U MPOLECCYANIbHbIE OCOOCHHOCTH
TOTO WJIK UHOTO criopa [4, ¢. 183; 5, ¢. 77].
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OCOBEHHOCTH PAI'PAHUYEHUA
OTAEJIBHBIX BU/IOB DMAHCHUITALIUHU
HECOBEPHIEHHOJIETHUX

Tpamoaueea T./1. (M® BHII)

WHeTuTyT 3MaHCHIAMKM HECOBEPIICHHONETHHX MMeE-
eT TIyOOKHe KOPHU M OepeT CBOE Hayaio eIle B APEBHE-
pumckoM mpase. [locTeneHHO pa3BHBAsCh B YCIOBUSAX
0COOEHHOCTEH HallMOHAJIBHBIX TPAAUIUI B pa3HBIX CTpa-
HaxX Ha COBPEMEHHOM JTalle OH JI0Ka3ajl NpaBO Ha CBOE
CYIIECTBOBAHUE C IIEJIBIO 3AILUTHI IIPaB U MHTEPECOB KaK
HECOBEPLICHHOJIETHUX TI'paXkJaH, TaK U MHBIX CyOBEKTOB
CEMENHOr0 U I'PaXkIaHCKOIo IIpaBa.

B 3aBHCHMMOCTH OT OCHOBaHHH, IPOLIEAYPHI MIPUHITHS
pemieHus, odbeMa IpaB U 00A3aHHOCTEH SMaHCHIIHPO-
BaHHBIX, MCTOPHYECKN Pa3BHBAINCH W CIOKWINCH CIe-
nyromue ee Buasl [1, c. 121]:

1. B 3aBUCUMOCTH OT OCHOBaHUI:

a) «OpayHas 3MaHCHIALUsI» — TO €CTh BCTYIJICHUE B
Opak HECOBEPIIEHHOJIETHETO U HaJlelleHHe ero IOJHON Jiee-
CIIOCOOHOCTBIO. B 3TOM CBSA3M B GOJBIIMHCTBE TOCYAAPCTB
(Anrnus, Ascrpanus, Ucnanus, Kanaga, @panmus u ap.)
odurmanbHO pa3pelaercs CHUKeHHe OpavyHoro Bo3pacra
(mcrieHcarysl — OTCTYIUIGHHE OT YCTAHOBJICHHBIX 3aKOHOM
YCIIOBHH) NIPH OTIPE/ICNIEHHBIX 00CTOATENBCTBAX TI0 PELICHHUIO
COOTBETCTBYIOILIETO KOMIIETEHTHOro oprana [2, c. 93].
B ctpanax, B KOTOpBIX OpadHBId BO3pacT HIDKE BO3pacTa
TPaXKAaHCKOTO COBEPLICHHOJIETHS, MOJHAS JIEecroco0-
HOCTh MOXET HACTYIHTb paHee B CHIy caMoro (Qakxra
BCTYIUICHNS! HECOBEPIIEHHOJIETHETO JINIa B Opak (cTarbs
753 T'K Anonun, 4. 1 § 10 'K YexocnoBakuu; craths 34
I'K Ykpaussr);

0) «TpymoBas dMaHCHMAIUS» — MPUOOPETEHHUE Jee-
CIIOCOOHOCTH TPH HAIMYMU Y HECOBEPIICHHOJIETHETO
COOCTBEHHBIX TPYJOBBIX JOXOJOB (HEBa)XHO, OT TMpe.-
MIPUHUMATEIBCKON MM TPYAOBOH NEATEIHHOCTH), TI03BO-
JISIFOIIMX HE 3aBUCETh OT pOJUTeNeH (OIEeKyHOB, HOIEYH-
Telneil) B SKOHOMUYECKOM IIIaHE M MPOKHBATH OTJIENIBHO
(cratbst 11 OOmMX NOJNOKEHUH TI'pa)kJaHCKOTO MpaBa
KHP 1986 rona);

B) «KOMMepYecKas SMaHCHUIIAIMs» — B €e OCHOBE Jie-
JKHUT 3aHATHE HECOBEPLICHHOJIETHUM IpEeIPUHAMATEIIb-
ckoit nesiretbHOCTBIO (cTathst 35 I'K Yipaunsy; crates 27 I'K
Poccuiickoii ®@enepauyu. Poccuiickoe 3aKOHOAATENBCTBO
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JIOMYCKAaeT PEruCTPalui0 HECOBEPIICHHOJIIETHETO B Kade-
CTBE WHAMBUAYAJIBHOTO TPEANPHHUMATENSI C COTJIACHSA
€ro pOJWTENICH, YCBIHOBUTEICH WM TONEUUTENs (CTaThs
22.1 ®enpepampHoro 3akoHa Poccuiickoit Pepepanmu «O
TOCYAapPCTBEHHON PpETUCTPALMK IOPUIMYECKUX JIHIl U
WHIVBHUIYaJIbHBIX TPEINPHHUMATEICH).

2. B 3aBHUCUMOCTH OT IPOLEAYPHI NPUHATUS PEIICHUS:

a) «aBTOMaTH4ecKass 3MaHCHUMALUA» — KOIrJa Heco-
BEpPLICHHOJICTHUI HaJeJsIeTcsl 1eeclioCOOHOCTRIO B CHITY
3aKOHa, IPU COTJIACUM POAMTENeH 0e3 BBIHECEHUs pelle-
HUSI Kakoro-imbo oprana (Hanpumep, n. 3 crateu 35 T'K
YKpauHBbI IpeIoCTaBIIeT NOJHYIO MPaXkJaHCKYIO JeecIo-
COOHOCTh HECOBEPIIEHHOJIETHEMY C MOMEHTA TOCyapCT-
BEHHOM PEruCTpanuy ero Kak IpeAnpuHIMATeNs);

0) «aIMHHUCTpATHBHAS SMaHCHUIIALUSI» — HaJelIeHue
MIOJTHOW [JI€ECHIOCOOHOCTHIO TPOUCXOJUT HAa OCHOBaHWHU
agMHUHUCTpaTHBHOrO akrta (cormacHo cratem 390 T'K
Wtanuu, 1o pemeHnio ONeKyHCKOTO Cya).

3. B 3aBucuMocTH OT 00BEMA JEECTTOCOOHOCTH:

a) «IOJIHAs TPaKIAaHCKasg U TOProBasl SMaHCHUIIAIM,
KOTJla HECOBEPLICHHOJETHUH ypaBHHBAeTCS B IpaBax C
COBEPLICHHOJIETHUMH TOJIKO B 9TOI 00JIacTH, HO Orpa-
HUYEH B JAPYTUX OTpaciax mpasa. Tak, B COOTBETCTBUH C
ITocranoBnenuem IlnenymoB Bepxororo Cyma P® u
Beicurero Apourpaxuoro Cyna PO «O HekoTopbIX Bo-
npocax, CBSA3aHHBIX C IpuMeHeHneM 4.1 I'pakmaHckoro
Konekca Poccuiickoit denepaunn» 3MaHCUIIMPOBAHHBIN
HECOBEPILICHHOJICTHUH 00aaeT B MOJHOM 00beMe Tpa-
BaMH U HECET 0053aHHOCTH, 32 HCKITIOYCHNUEM TeX M3 HUX,
JUTSl IPUOOPETEHNST KOTOPBIX (e/iepalbHbIM 3aKOHOM yC-
TaHABINBAeTCA BO3pacTHOH meH3 (1. 16 [locranoBneHns);

0) «orpaHMYeHHas TPpaKJAHCKasi IMaHCHUIIALUSY Ipe-
JIOCTaBIIET MPaBO HECOBEPIIEHHOJIETHEMY Ha CaMOCTOS-
TeNbHOE OCYIIECTBICHUE OM3HEca U, B TOXKE BpeMs, MpH
3aKJIIOYEHUH KPYIHBIX TPa’KAaHCKO-TIPABOBBIX CHETIOK
TpeOyeTcsi corjacue MONEYUTENs] WIH KOMIIETEHTHOTO
oprana. Hanpumep, B cootBercTBUM co ctatheil 323 'K
Hcnanun B pesyibraTe 3MaHCHUIALUK HECOBEPIICHHO-
JIETHUH TIPUPaBHUBAETCS B CTATyCE K COBEPIICHHOJIETHE-
MY, OJIHAKO JI0 JOCTHXXEHUs COBEPIICHHOJETUS HMAHCH-
IIMPOBAaHHBIH HE BIpaBe OpaTh IEHBIW B JOJT, oOpeme-
HATh WIN OTYY)XAATh CBOE HEABMXKHMOE HMMYIIECTBO,
TOProBbIe 3aBelleHHsi, 00BEKThI 0CO0OH IEeHHOCTH 0e3
paspelieHns CBOMX POAMTENEH, a MPH OTCYTCTBHH IIO-
clieIHUX — 0e3 pa3perieHust CBOero MOIeYHTeIs;

B) «TOpTOBasi SMaHCHIIAIV», CBSI3aHHAS C pa3pelie-
HHEM 3aKOHHOTO MpPEJCTABUTEN M COTJIacCHeM KOoMIe-
TEHTHOTO OpraHa (OIEeKYHCKOTO COBETa, CHPOTCKOTO Cya
U T.II.) Ha CaMOCTOSITENIbHOE BelieHne OnuzHeca. Ha cosep-
IIEHHE OOINETPaKIAHCKUX C/ENIOK, CHENOK JISKAIINX 32
npesielaMi  ero OM3Heca, HECOBEPLICHHOJETHHI Kymerl
JIOJDKEH HMCIPAalINBaTh COTJIACHE 3aKOHHOTO IPEACTaBHUTE-
as. Tak, B coorBeTcTBUHM € § 106-110 I'epmanckoro I'pax-
JTAHCKOTO YIIOKEHHUS, €CIIM 3aKOHHBIN NpeCTaBUTENb JaeT
HECOBEPILICHHOJICTHEMY pa3pelleHne Ha CaMOCTOSATENFHOE
3aHATHE KaKOW-THOO MpeAlpUHIMATEIbCKOW NeaTeNbHO-
CTBIO, TO OH CYHTACTCS JICECIIOCOOHBIM JUIS 3aKITIOYECHUS
CZIEJIOK, CBSI3aHHBIX TOJBKO C TAKOH AEATEITHHOCTHIO.

Takum 06pa3oM, HCTOPHUUECKUE TIPEIOCHITKN Pa3BH-
TUS MHCTUTYTa SMAHCUMNALIMKA U €ro MPaBOBOTO PEryiu-
POBaHHMS CBOJSTCS K TOMY, YTO IPHOOpETEeHHE HECOBEp-
LIEHHOJICTHUM TIOJIHOHM /1eecriocOOHOCTH B pas3HBIX CTpa-
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Hax UMEET CBOM OCOOEHHOCTH B 3aBUCUMOCTH OT OCHOBA-
HU# TPUOOPETCHUST SMAHCHIIALIMH, OT MPOLECIYPhI TPHHS-
THSL PCUICHHUS O HAICIICHHHM HECOBEPIICHHOJIETHETO IOJI-
HOM IeeCItocOOHOCTBI0O M caMoro o0beMa HAeecriocoOOHO-
CTH HECOBepIleHHONIeTHeT0. [IpaBoBOE MOI0KEHUE IMaH-
CHUITUPOBAHHOI'O HECOBEPIICHHOJIETHETO 3aBHCUT OT JTa-
OB Pa3BHUTHUS YEIIOBEYSCKOTO OOINECTBA U €ro MPEeCTaB-
JICHHH O MpaBax u cBOOOJAX YEIOBEKA, OT HAIIMOHAIBHBIX
OCOOCHHOCTEH pa3BUTHUS TPAXKIAHCKOTO, CEMEHHOro u
MPENPUHUMATEILCKOTO TPaBa.

[lpu3HaHue mNpHOPUTETa IICHHOCTH YEJIOBCYCCKOM
JIUYHOCTH, Pa3BUTHE ero (U3UYECKOH, MHTCIUICKTYallb-
HOW M JyXOBHOW Cephl CHOCOOCTBYET U COBEPIICHCTBO-
BAHHIO 3aKOHOIATEILCTBA.
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K BOITPOCY O CO3JAHUH _
CIIEIIMAJIN3UPOBAHHBIX CEMENWHBIX
CYJ10OB B PECIIYBJIMKE BEJIAPYCH

Tpemuaxoea K. B. (FHII)

B ct. 60 Koncturynnu Pecrrybmuku bemapych 3akpe-
IUICHO MPaBO IpaXkJaH HAa CyNeOHYIO 3alIuTy. YKa3aHHOE
MPaBO MMEET KaXKABIH T'pa’kAaHWH, B TOM YHCJIE U HECO-
BEPIICHHOJICTHUH, KOTOPBIII B COOTBETCTBHH C 3aKOHOM
MOXET 3allWIIaTh CBOW NpaBa M 3aKOHHBIC MHTEPECH B
CyI€ CaMOCTOSITEIbHO JINOO C MOMOIIBIO IPEICTABUTE-
nei. CyneOHBI TOPSAOK 3alUTHI SBISETCS OCHOBHOMN
(dbopmoii 3amuTHl NpaB pedeHka. B mociennee aecarume-
THE TIOJyYMJIa PAacIpOCTPaHEHHE TOUYKA 3pEHHS O HeoO-
XOJAMMOCTH BBIHECEHHsI ONPEENICHHON KaTerOpHH [,
3aTparuBalONIUX IpaBa U 3aKOHHbIE WHTEPECHI HECOBEp-
IIEHHOJICTHUX JE€TeH, 3a INpejensl KOMICTEHIIMH OObIU-
HBIX cynoB (0 HeoOXoauMocTH co3fgaHusi B PecryOnmke
Benapych 1oBeHaTbHOM FOCTHIINH).

IOBeHanbHas IOCTHLMS — TEPMHH MEXIyHapOIHBIH,
0003HAYAIOIMI CIEeNNATN3UPOBAaHHYI0 CHCTEMY MpPaBO-
Cya¥s B OTHOUIEHHH HECOBEPIICHHOJETHHX, BKIIOYAO-
muit B ce0sl COBOKYITHOCTh KOHIEMIMH U CXeM BIIHSHUS
Ha 1oApocTKOB. [logo0HbIE CYaBI B pa3IHYHBIX MOIUGH-
KaIlMsAX YCIEHIHO CYIIECTBYIOT BO MHOTHX CTpaHaX MHUpa:
Wranuu, Anonun, [Moneme, @pannuu, Aurmuu, CHIA. B
1910-1917 romax B Poccuu ObLia co3aHa CUCTEMA CYIOB
[0 JIeJJaM HECOBEPIIEHHOJIETHUX, I/Ie MPaBOCYIHE OCY-
HIECTBIIS €AMHOJIMYHO MUPOBOU Cybsi. OTU CyAbI OTIH-
YaJUCh TAaKMMHU INPU3HAKaMH, KaK KOH(HJICHIUAIbHOCTh
cyneOHOro pa3OoHMparTesnbCTBa, OTCYTCTBHE (OPMAIBHOMN
NPOLEAYPHl, B TOM YHcie OOBHHUTEIHHOTO aKTa, YIpO-
IIEHHOE NTPOM3BOJCTBO, CBOJIMBILIEECS B OCHOBHOM K Oe-
cele CylbU C MOAPOCTKOM MPH y4acTUU MONEUMTENs,
MIPUMEHEHNE MOIMEYNTEHCKOTO HAA30pa B KauyecTBE OC-
HOBHOM MepbI Bo3neicTBus [1, c. 26]. B coBeTckoe Bpems




OblTa HeyJayHas MOIBITKA BHOBH BOCCO3AATh IOJOOHYIO
MOJIETIb TIPABOCYANS AJIsl HECOBEPIICHHOJIETHUX. MHEHUS
VYEHBIX O TpPEAINoIaraeMoi CyneOHOH pedopme pe3ko
pasomuichk. OXHU yIEeHBIE TOBOPUIN O BBEICHUH OTICIb-
HBIX CIICIMATN3UPOBAHHBIX CYZOB IO JElaM HECOBEPIICH-
HOJICTHUX, IPYTHE CUUTAJIH, YTO JIea C yJacTHEM HECOBEp-
IICHHOJIETHUX MOYKHO paccMaTpHBaTh B OOIIHUX CyJax, HO C
ydeToM cneluKy 3THX aen [2, ¢. 51]. B urore unes cos-
JIaHWs1 IOBEHAJIbHOW FOCTULIMH pealli30BaHa He ObuIa.

[To MHeHHMIO aBTOpA, JAHHYIO W/CI0 HEOOXOAMMO BO3-
poauts. B coorBercTBUM co cT. 28 Konekca PecnyOnukn
Benapychk 0 cynoycTpoiicTBe u craTyce cyael B cucteMe
CyZOB OOIIel IOPUCIUKIINA MOTYT CO3JaBaThCS CIICIHa-
JTM3UpOBaHHBIE CyAbl. B 3TOM KOHTEKcTe mpeiaraercs
CO3JaTh CTICIMAIN3NPOBAHHBIE CYbI C ydacTHEM peOeHKa
100 3aTparuBaOLIMM €r0 NpaBa M 3aKOHHBIE WHTEPECH
W Ha3BaTh MX ceMeWHbMH cymamu. O.b. MenpHHKOBa
oOpainaeT BHIMaHNE Ha Pa3HHUILy MEKIY CyJIOM II0 JeslaM
HECOBEPILICHHOJNETHUX U ceMelHbIM cyaoM. Cya mo je-
JlaM HECOBEPIICHHOJETHUX 3aHMMAaeTcsi INIaBHBIM 00pa-
30M HECOBEPIICHHOJETHUMH IPABOHAPYUIUTEISIMH, a
CEMEHHBIA Cyll MOXKET pPaccMaTpuBaTh J€jd, BO3ZHHUKAIO-
M€ U3 YTOJOBHBIX, TPAXKIAAHCKUX, CEMEIHBIX U aIMUHH-
CTpaTUBHBIX NpaBooTHoueHuit [1]. Wnpea cosmanus ce-
MEHWHOTO CcyJga OTpa)kaeT CTPEMIJICHHE OTHECTH BCE BO-
IPOCHI, Kacalollecs HECOBEPIICHHOJIETHETO, K FOpHC-
JVKINHA OJHOTO OTpPEeNICHHOTO cyaeOHoro oprasa. Jlan-
HBIIl OpraH JOJDKEH paccMaTpHBaTh BCE BONPOCHI, KOTO-
pble BO3ZHHMKAIOT B CyIeOHOM IIpoIiecce ¢ y4acTHEM pe-
OeHka MO0 3aTParuBarOT €ro MpaBa M 3aKOHHBIE UHTEPECHI
(omeka, MOMEYUTENbCTBO, CAHKIMM B OTHOIICHUM POIH-
Tenelt u pebeHka). B kauecTBe mpuMepa MOKHO IPUBECTH
CIELUAIN3UPOBAHHbBIN IETCKUI JenapTaMeHT cyaa ['aaru
(Hunepmnanmsl), KOTOPBIM paccMaTpuBaeT Jejla O Ha3Ha-
YEHUH OMNEKH, IOMEIICHNH JIeTel B CIIeIIMaIu3upOBaHHBIE
YUpEXICHHUS, YTOJIOBHBIE JIeNa, OpaKopa3BOHBIE MPOIIECCHI,
YyeMy NpeIIecTBYeT IMPOIEecC IMOATOTOBKH CyAel K pac-
CMOTPEHUIO JIeJI ¥ MOCIEAYIOINA KOHTPOJIb CO CTOPOHBI
CyZa 3a UCIIOJIHCHNEM BBIHECEHHBIX PEIICHHH, CBA3aHHbBIX
C 3aIIMTOM MpaB M 3aKOHHBIX MHTEpecoB peOeHka. Cynpu
MOCJIe JUIMTENIFHOM M TIIATENBHOM IOATOTOBKH JIela,
(BKTIOUAs JIMYHOE 3HAKOMCTBO C PEOCHKOM, YCIOBHSMHU
€ro YKHU3HH), MPOBOIAT HEPOPMATBHYIO Oecey ¢ PeOCHKOM.
OO6craHoBKa B mpoliecce OoJblie MOXOJUT Ha JOBEpH-
TENBHBIA pa3roBop, 4eM Ha cyneOHoe 3acenanue. Cyaps
MIPaBOMOYEH pelIaTh BONPOCHI O Mepax MepeBOCIUTAHUS
MOAPOCTKA, KOHTPOJIE 32 HUM, Ha3HAUYEHHs ONEKYHa WIN
HaOofaTensi, KOTOPbIH OyZeT OCYyIIECTBISATH ITOMOIIb
CeMbe B IIPEOJOJIICHHH BHYTPEHHHX KOHQIIMKTOB W IO-
CTPOSHHMM CTpaTerny B3aUMOOTHOWIEHHI C pPEOEHKOM.
[Ipn 3TOM MOKET MPUMEHATHCS Takast Mepa BO3/IeHCTBUS,
KaKk BPEMEHHOE IOMEIIeHHEe peOeHKa B CHEeIHalN3HpO-
BaHHBII WHTEPHAT, PacXoJsl Ha COAEP)KaHHE B KOTOPOM
HecyT poxutenu pebenka [3, c. 69-70]. Bo3amoxHOCTH
paccMOTpeHHsT BOIPOCOB KAaK yrOJOBHOTO, TaK U CeMe-
HOTO IIPpaBa OJITHUM CYIbEH, y’Ke 3HAKOMBIM ¢ peOEHKOM H
ero mpo6iemMamMu, MOBHIIAET YPPEKTUBHOCTh MPUHITHIX
Cy/IOM pelIeHUM.

Ilo mMHeHuio aBTOpa, CyAbM, paccMaTpuBas Jena ¢
yuactueM peOeHKa, JMbo 3aTparvBaiollde €ro npasa U
3aKOHHBIE UHTEPECHI, JOJDKHBI B MEPBYIO OU€pelb UCXO-
JIUTh U3 TIPHOPHUTETA TIpaB JAETeH, 3aMEHATh KapaTelbHbIe

CaHKIUH B OTHOIICHHH HECOBEPIICHHOIETHUX Ha MEpEI
MIPEBEHTUBHOTO, MPO(MIAKTHYECKOTO XapakTepa, 3HATh
HPaBCTBEHHO-TICUXOJIOTUYECKHE OCOOCHHOCTH MOAPOCT-
Ka, IMETh 3HAYUTEIBHBII ONBIT pabOTHI U ONPEACICHHYIO
CTEIHATbHYIO MOArOTOBKY. DTa MOATOTOBKA JOJDKHA 3a-
KIIFOYaThCSl HE TOJBKO B 3HAHMUHM BHYTPEHHETO (HAINO-
HaJIbHOTO) 3aKOHOJATENbCTBA, HO U B M3yYEHHUH MEXIY-
HapOJHBIX CTaH/JApTOB 3alIMTHI NpaB aerei. Kpome toro,
CYZAbU JOJDKHBI 3HaTh OCHOBBI IICHXOJIOTHH JUISl OCYILECT-
BJICHUSI IPABOCY/IHS C yUacTHEM peOeHKa.

[IpaBunbHOMY paspelIieHHIO Jiel B CEMEHHOM cynie
MOJET CIOCOOCTBOBATh NPHUBIICUEHHE B €r0 COCTaB, Ha-
pany ¢ mpodecCHOHATBHBIMU CYABSMH, NENaroros, McH-
XOJIOTOB, ICUXOTEPATIEBTOB.

Taxum 00pa3oMm, cocTaB CEMEHHOTO cyaa OyneT OTIH-
9aThCsl OT CyOB OOIIEH IOPHUCIUKINK HE TOJIBKO KOJIMYE-
CTBEHHO, HO W Ka4ecTBEHHO. ITocKoNbKY Ziena ¢ ydacTueM
pebeHKa OTIMYaroTCs 0CO00H CI0KHOCTBIO, M UX PACCMOT-
penue TpeOyeT OOJBLIOTO OIBITA, TO CYABSMH B CIIeLHa-
JIN3UPOBAHHBIC ceMeiiHbIe CyAbl IOOJDKHBI Ha3HA4YaTbCs
JIMNA, MMEIOIUE ONpeNeNICHHbIH CTax padoThl Cynbei
paiioHHOTO (TOpPOJACKOro) cyAa (Mo HalleMy MHEHHIO He
MEHee TpeX JIET), PH JOCTHKEHUH OINpPEJEeIICHHOTO BO3-
pacrta (mampumep, 30 set). Insg co3gaHus CeMEWHBIX CY-
JIOB TpeOyeTcsi KOMIUIEKCHast pedopMa CyqoyCTpOHCTBa,
NIPUHSTHE Psiia HHBIX, O0Jiee TyMaHHBIX NTPOIECCYalIbHbBIX
HOPM ISl OCYIIECTBJICHHS MPAaBOCYIHsS C Yy4acTHEM pe-
OeHKa, a TaKKe HCIOJIh30BAaHHUE MOJOKUTEIBHOTO MHPO-
BOTO OIBITAa B 3TOH 00macTH. DTN Mepsl OyIoyT SIBISTHCS
BAXHBIM IIaroM Ha MyTU NPUBCACHUA CHUCTEMbI 3alllUThI
npaB pebenka B PecniyOnuke benapych B cooTBeTcTBHE C
O6U_[erI/I3HaHHLIMI/I MIpUHIUIIAMU 1 HOpMaMH MEXAYyHa-
POAHOTrO Hpasa.

B 3akmroueHnn XoTeaoch OTMETUTD, YTO, HCCMOTPS Ha
MIPOM3OILEIINE U3MEHEHHS, Kacarolliecsi BOIPOCOB 3a-
IIMTHI TIPaB 1 3aKOHHBIX MHTEPECOB JICTEH, U TOCTIKCHNE
TIO3UTHBHBIX PE3yJIbTAaTOB, B HAaIlleM OOIIECTBE COXPAHSETCS
psia mpobsiemM. OHO M3 HAIpaBJICHWH pabOTHI — CO3/IaHNE B
Pecniybimnke Benapych crenmani3upoOBaHHBIX CEMEHHBIX
cynoB. Cyznpu, paccMaTpuBasl Jiejla C y4acTHeM peOeHKa
JIOJDKHBI 3HATh HPABCTBEHHO-TICHXOJIOTHYECKHE OCOOCH-
HOCTH TOJAPOCTKA, MMETh OIPENENICHHBIH CTaX, OIBIT
paboThl, crenuagbHy0 TOATOTOBKY U JOCTUYH OTpee-
JeHHOro Bo3pacta. [IoAroToBKa OMKHA 3aKIIIOYATHCS HE
TOJBKO B 3HAHWU HAI[MOHAJBHOI'O 3aKOHOJATENLCTBA, HO
U B HM3YYCHHU MCKIAYHAPOAHBIX CTaHAAPTOB 3allUTBI
NpaB JeTe, OCHOB IICUXOJOTMH MJISI OCYIIECTBIICHUS
npaBocyaus ¢ ydactueM pebenka. Pabora ¢ poxurensimu
U JIETbMH, B OCHOBHOM, JIOJDKHA UMETh HE KapaTebHYIO,
a olmeconnanbHy0 HalpaBIeHHOCTh, (HampuMep, odec-
TIeYCHNE HA/JIEKAIIETO YPOBHS JKU3HH, OKA3aHHE TICHXO-
JIOTH4YecKod moMotny). [t 3Toro U HyXHa clennaibHas
cHCTeMa MPaBOCY/IusI.
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HECTAHIAPTHBIE PEXKUMBbI
PABOYEI'O BPEMEHH

Tpouxaa E.C. (BHII)

Pexxum pabouero BpeMeHH — MOPSAOK paclpeaeIcHUs
HaHUMaTeJIeM YCTaHOBJICHHBIX 3aKOHOM ISl paOOTHHKOB
HOPM ©XETHEBHOM M €KEHEAENHLHON IPOJIOJDKUTEIEHOCTH
paboyero BpeMEHH M BpeMEHHU OT/IbIXa Ha MPOTHKCHUH CY-
TOK, HEJIeJI, Mecslla ¥ JPYTUX KaJleHJapHbBIX HEepHOJIOB.
[1,ct. 123 4. 1 TK].

Pexxum pabodero BpeMEHH MOKET ObITh €IUHBIM IS
BCeX pPa0OTHHKOB OpraHM3alM{ JHOO Pa3NWYHBIM IS
OTACTBHBIX CTPYKTYPHBIX HOApa3ziencHuit u ciyxo0. Ilo
COTJIAIICHUIO CTOPOH TPYAOBOTO JOTOBOpa BO3MOYKHO
YCTaHOBJICHHE NHAVBHLYAIHHOTO PEXXIMA Pab0OIEro BPEMEHH.

K HecTaHmapTHBIM pekuMaM pabodero BpEeMEHH OT-
HOCSITCS!

— paszenenue pabovero JHs Ha YacTH;

— peXuM THOKOro pabodyero BpeMeHH;

— CyMMHPOBaHHBIH y4eT paboyero BpeMeHH;

— BAaxTOBBI METOJ| OpraHU3aluy padoT;

— HEHOPMHUPOBAHHBIN pabounii aeHs. [2, c. 117].

Paznenenne paboyero mHs Ha yacTu. B cooTBeTcTBNM
co cr. 127 TK Ha Tex pabotax, TIe 3TO HEOOXOIUMO
BCJIEAICTBHE 0COOOT0 XapakTepa Tpy/a, a TakXkKe IPHU Mpo-
N3BOJICTBE PA0OT, HHTEHCHBHOCTh KOTOPBIX HEOJMHAKOBA
B TeueHHe paboyero THS (CMEHBI), padounii JeHb MOXKET
OBITh pa3feieH Ha OTACIbHBIC YacTH C MEPEPBIBOM, IIpe-
BBIIIAOIIMM J[Ba Yaca, 100 ¢ JIByMs U Oojiee mepephiBa-
MH, BKJIIOYas IMEpepbIB Ul OTAbIXa M NUTaHMs, OO0uIen
MPOJIOJDKUTENFHOCTRIO He Oosiee uyeThipex 4acoB. Takoii
peKUM pabOTHI MHOTTIA HA3BIBAIOT Pa3apOOJICHHBIM pabo-
YHUM JIHEM.

HeobOxoaumocTh paszneneHust pabouero JHS Ha 4acTH
BO3HHKACT IIPU HEPABHOMEPHOM 00BeMe padOT B TCUCHHE
pabodero 1HA (CMEHBI), BBI3BAHHOM pa3HBIM IIOTOKOM
KJIMEHTOB B TEUeHHWE pabdodero IHs, a TakkKe C LENbI0
Jy4qnrero oOCTyKMBaHWSI HaceJeHWs IaHHOM opraHu3a-
e, 3aKoH HE COJIEPXHT HMCUEPIBIBAIOIIETO IEPedHs
IIpUYMH (OCHOBaHMH) pa3JielieHns1 paboduero JHA Ha 4acTH
W OCTaBIISIET MX HA YCMOTPEHHE CTOPOH KOJUIEKTHBHOTO
JIOTOBOpa MM HaHuMmaresis. Ha mpakTHKe 3TOT pewuM
paboThl 0OBIYHO TPUMEHSIETCS B OPraHU3aIMAX TOPTOBIIH,
OOIIECTBEHHOrO IMUTAHUS,  KWIHIHO-KOMMYHAaJIbHOI'O
X034HCTBa, OBITOBOTO OOCITY)XMBaHUS HACEJICHHUS, TPAHC-
1IOpTa, CBSI3H, )KUBOTHOBOJICTBA H JIP.

Pexwm rubkoro padouero BpeMeHr — popma opraHu-
3aIK pabovero BPEMEHH, NPHU KOTOPOH IS OTJENBHBIX
pabOTHUKOB WMJIM KOJIJIEKTHBOB CTPYKTYPHBIX IIOZpasfie-
JICHWH JTOITyCKaeTcsl B ONPEIENICHHBIX Ipesenax camope-
T'yJIMpOBaHUE Hadaia, OKOHYAHMUS ¥ OOIIEeH MPOJOIIKHUTEIb-
Hoctu pabogero mus (ct. 128 TK). IIpm stom Tpebyercs
TMOJIHAsE OTPa0OTKA YCTAHOBJIEHHOI'O 3aKOHOM CYMMapHOTO
KOJIMYeCTBa pabOYMX 4acOB B TEYEHHE MPUHSITOTO ydeT-
HOTO Tepuojia (pabovero IHs, HeIETH, MECsIa).

CocTaBHBIMHU 3JIEMEHTaMHU THOKOTO pabouero Bpeme-
HHU SIBJISIFOTCSL:

1) mepemenHoe (rHOKOE) BpeMs — BpeMsi B Hadaye M
KOHILle pabodero IHs (CMEHBI), B MpeAenax KOTOPOro
pabOTHHMK BIpaBe HAYMHATh M 3aKaHYMBaTH PabOTy MO
CBOEMY YCMOTPEHHIO;
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2) ¢ukcHpoBaHHOE BpeMs — BpeMs 005S3aTeIBHOTO
MIPUCYTCTBUSL Ha paboTe BceX pabOTAIOIIUX TI0 PEKUMY
rubkoro pabodero BpeMEHH B JAHHOM TOJpa3iaelICHUH
npeanpusatua. [1o TPOTOHKHATENFHOCTH 3TO OCHOBHAsS
4acTh pabodero IHS;

3) mepepbIB AL MATAHUS U OTIBIXA, KOTOPHIH 0OBITHO
pasnensier pUKCHPOBAHHOE BpEMsI HA JIBE MMPUMEPHO PaB-
Hble yacTu. PakTHyeckas ero MpOJODKHTENLHOCTh HE
BKJIFOYAeTCsl B pabouee BpeMs;

4) NpoIOKUTENBHOCTD (THI) Y4€THOTO NMEepHUoaa, OIl-
penensronas KajJeHIapHoe BpeMs (Mecsll, Heaems U T.1.),
B T€UYEHHE KOTOPOTO KaXKABIM PAOOTHUKOM JOJDKHA OBITh
oTpaboTaHa YCTaHOBJICHHAs 3aKOHONATEIECTBOM HOpPMa
pabounx wacos. [1].

[Ipu cymmupoBaHHOM ydere pabouero BpeMEHH pa-
OOTHHKY yCTaHaBJIHMBaeTCs CyMMa 4YacoB pabodero Bpe-
MEHH TI0 TpaduKy paboT 3a YIETHBIN Neproy] (4acTh TPEThS
ct. 126 TK). IIpomomKuTenbHOCTH YYETHOTO IepHoja
ompezenseT HaHUMaTeab. OHAa HE MOXKET MpEBBIMIATH |
roJl. Y4eTHbI NEpPUOJ MOXKET U3MEPATHCS KaJCHIAapHbI-
MU TlepuojaMu (Mecsl, KBapTaa), MHBIMH IepHOJaMH
(gactp maTas ct. 126 TK). Omnata tpyna nmpu cyMMuUpo-
BaHHOM yd4eTe pabo4yero BPEMEHH 3aBUCHT OT MHOTIHX
(akTOpoB, B T.4. M OT BHIOPAHHOTO BapHaHTa, B OCHOBE
KOTOPOTO JISKUT MECSYHAS WM 9acoBasl Tapu(HAs CTaBKa.
Ormara Tpyna pabodero BpeMeH! ¢ CyMMHUPOBAHHBIM YUeT-
HBIM TIepHoioM. Tpy/ pabOTHHUKOB C CyMMHPOBAaHHBIM yde-
TOM pabouero BpeMEHH MOXKET OIUTIaYWBaThCS HA OCHOBE
YaCOBBIX U (FITH) MECSIIHBIX TapU(HBIX CTAaBOK (OKJIAZOB),
KOTOpBIE OINPEEINIAIOTCS B KOJUIGKTUBHOM JIOTOBOpE, CO-
TIaleHUH WK HaHuMaTeneM (4acth nepsas cT. 161 TK).

PexxuM ¢ BaxTOBBIM METOJIOM OpraHH3aluH pabodero
BPEMEHHU HCIOJB3YETCsl B CIIydasiX, Korga padoTa mpous-
BOJIUTCSl BHE MECTa IOCTOSIHHOTO KHUTENbCTBA pabOTHH-
KOB M BO3MOXKHOCTh HX €KEJIHEBHOTO BO3BpAILEHUS K
MECTY IIOCTOSTHHOTO JKHTEIBCTBAa HCKIIOYaeTca. Baxro-
BEIf METOJ TIPHMEHSETCS TaM, T/Ie MPOH3BOJCTBEHHBIC
OOBEKTHl YHAJNCHBI OT MeECTa HaXOXKACHHS 0a30BOTO
MPEINPUATHSI WIN TPOBEJCHHE padoT CBSI3aHO C IKCTpe-
MAJBEHBIMHU YCIIOBUSMH.

[IpomomKUTENEHOCTE €XeIHEeBHOH pabOTHI (CMEHBI)
HE JOoJDKHA TpeBbIaTh 12 yacoB. OCOOEHHOCTHIO UCUHC-
JieHus pabovero BpeMEHH MPH ATOM PEXHUME SBISIETCS TO,
YTO B HEr0 BKJIIOYAIOTCS HE TOJILKO IEPHOJIBI BBIMOJHE-
HUsI paboThl, HO M BpeMsl B IIyTH OT MecTa HaxOXICHUS
MPEANPHUSITHS OT IMyHKTa cOopa JI0 MecTa paboThl U 00paTHO,
a TaKe BpeMs MEXKIYCMEHHOTO OTIbIXa Ha OOBEKTE, TIe
MIPOU3BOUTCS paboTa

HenopmupoBaHHEIH paboumii 1eHb — 0COOBIH peXUM
paboTHI, B COOTBETCTBHH C KOTOPBIM OTHENBHBIE padoT-
HUKH MOTYT NPH HEOOXOTUMOCTH 3MU30AWIECCKH TI0 II0-
CMEHHOMY WJIM YCTHOMY TpHKa3y (pactopspKeHHIO), TMo-
CTAHOBJICHUIO HaHUMAaTelsl MM 110 CBOEH MHUIIMATHBE C
BeZoMa HAaHMMATeOJI WIM YIOJIHOMOYEHHOTO JIHIa
JIOJDKHOCTHOTO JIMIA BBIIOJNHATE CBOM TPYAOBBIE 00si-
3aHHOCTH 3a TpelIeNaMH YCTaHOBJIEHHOH HOPMBI IIPO-
JIOJDKHATENIFHOCTH pabouero BpemeHn. Bo3moxkHas B CBS-
3H C 3THM IiepepaboTka cBepX HOPMBI pabodyero BpeMeHH
HE SIBJISIETCSI CBEPXYPOYHOH PabOTO M KOMIIEHCHPYETCS
NPE/IOCTaBIICHUEM JIOTIOJHUTENILHOTO OTITYCKA 32 HEHOP-
MHUPOBaHHBIA paboyMii 1EeHb.
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Kareropnn paGOTHHKOB, KOTOPHIM YCTaHABIMBAETCS
HEHOPMHUPOBAHHBIA paboumii JeHb, ompenenstorcs [Ipa-
BUTEeNsCTBOM PecnyOnukn benapycs niam ynmoaHOMOYeH-
HBIM UM oprasoM. [1, ct. 118 TK].
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OT3bIB HA HCKOBOE 3ASIBJIEHUE,
TIMOJAHHOE B 9dKOHOMHWYECKHUI CY/]T

@Dapagonosa B.A. (BHII)

[IpoueccyanbHBIM CpeaCcTBOM O(GOPMIIEHHS BO3paxe-
HUS IPOTUB HCKa SIBJIIETCS OT3BIB HA HICKOBOE 3asIBIICHUM.
OT3BIB Ha MCKOBOE 3asBICHHUE — ATO IPOLECCYaIbHBIN
JIOKYMEHT, COAEp KAl IOPUINYECKYIO MO3ULUI0 OTBET-
YHKa MO JIeNy, IpU3HAHUE WIN HENPU3HAHUE UM 3asBIICH-
HBIX TpeOOBaHWIA, COIEpKaHHE €r0 BO3PaKCHHWH ITPOTHB
HCKa, MX (PaKTHIECKOe M MpaBoBoe obocHOBaHME [1, . 42].
B cr. 166 XO03sICTBEHHOTO NpPOLECCYaJbHOIO KOJEKca
(manee XIIK), permaMeHTHpYeETCS COAepKaHUE YKa3aHHO-
TO0 OT3bIBA [2].

IIpaBo suIta, y4acTBYIOILIETO B JieNe, Ha NpejacTaBiie-
HHE CyIy OT3bIBa Ha HCKOBOE 3asBJIICHHUE SIBJIACTCS MPOSB-
JICHHEM U OJTHOBPEMEHHO rapaHTHel cOOI0AeHUs NpUH-
I[UMa COCTA3AaTENbHOCTH B XO3AHCTBEHHOM CYyIONpPOU3-
BOJICTBE.

[IpencraBnerne OT3bIBa Ha MCKOBOE 3asBIICHHE Ipe-
IycMaTpUBaeT IPaBoO, a HE OOS3aHHOCThH JIMIA, YJacT-
BYIOIIIETO B JIeJIe, HO IO CIIOKHBIM JIeIaM, CBS3aHHBIM CO
3HAYUTEIBHEIM 00BEMOM PAacyeToOB W B JIPYTHX HEOOXO-
IUMBIX CIy4asx, SKOHOMHYECKHH Cy[ BIIpaBe 00s3aTh
OTBETYMKA TPEACTABUTH OT3BIB Ha HCKOBOE 3asBIICHUC.
B mocnemHeM ciyuyae HempeacTaBlIEHHE OT3bIBA MOXKET
MIOBJIEYh NPUMEHEHHE MEp NPOLECCYalbHONW OTBETCTBEH-
HOCTH, TiperycMoTpeHHBIX cT. 142 XIIK (oTnokenue pa3ou-
paTensCTBa 110 JETy, OCTaBJIeHHE FCKa 0e3 pacCMOTPEHHS).

OT3BIB Ha MCKOBOE 3asBJICHHE HAIPABIIETCSA C TAaKUM
pacdeToM, 4TOOBI OH MOCTYITHII B CyJ KO THIO MPOBEICHUS
TMPUMHUPHUTEITFHONW TIPOIEYPHI, €CITH OHA ITPOBOIUTCS, WIIH B
CPOK, YCTaHOBIICHHBIA CyJIOM, PacCMaTPHBAIOIINM 3KO-
HOMUYECKHE JIea.

B oT3BIBe Ha WICKOBOE 3asiBICHHE yKa3BIBAIOTCS: Ha-
UMCHOBaHHE CYAa, PAacCCMaTPHUBAIOIIETO 3KOHOMUYECKHE
Jiena, B KOTOPBIN HAIpaBISIETCsl OT3bIB; (pamuius, coOCT-
BEHHOE MMs, OTYECTBO (HAMMEHOBAHUE) HCTIA M HOMED Jie-
na; pamuinsl, COOCTBEHHOE UM, OTUYECTBO (HAUMEHOBAHHE)
JIMI[a, HATIPABHBIIIETO OT3BIB, €0 MECTO JKUTEJILCTBA (MECTO
MpeObIBaHUS) WM MECTO HAXOXKIEHHS, OAaHKOBCKHE PEKBU-
3UTHI, KOHTaKTHBIE Tele(OHBI, (PaKChl M DJIEKTPOHHBIC
agpeca (MpU WX HAIWYUH), TEPEUYCHb MPUIATAEMBIX
JIOKyMEHTOB.

B ciryyae oTKIIOHEHHsI MCKOBBIX TpeOOBAaHHH — MOTH-
BBl TIOJIHOTO WJIM YaCTMYHOTO OTKIJIOHEHHMs! TpeOOBaHMI
UCTLA CO CCBUIKOW Ha 3aKOHOJATENbHbIE U MHBIE HOpMa-
TUBHbIE NPAaBOBHIE aKThl, a TaKXe Ha J0Ka3aTelbCTBa,
000CHOBBIBAIOIINE BO3PAKEHUS.

OT3bIB TOANMCHIBACTCS JIUIOM, €TO MPEACTABHUBIINM.
K oT13BIBY, moANIMCaHHOMY MIPEACTABUTENEM, IPHIIATacTCs
JOKYMEHT, TOJITBEP)KAAIOMNN MTOJTHOMOYHUS NPEICTaBH-
TeJIsl Ha TIOAIICAaHNE OT3bIBA.

OT3BIB MOXET OBITh HAIpaBICH B CYJ, paccMaTpu-
BAIOIINI YKOHOMHYECKHE /IeNa, 10 MOYTEe MM MPEACTaB-
JIeH B KaHIEJSIpHIo cyna. B ciydae Hanu4us y OTBETYHKA
WJIN MHOTO YYacTBYIOLIETO B €€ JIMIa BO3PAXKESHUH Npo-
THB MCKa K OT3bIBY IPHWJIAaraloTcs JOKYMEHTHI, Ha KOTO-
PBIX JaHHbIE BO3PA)KEHUSI OCHOBAHBI.

[lepen mpencraBneHHEM OT3bIBA B 3KOHOMHYECKHI
CyA OTBETYMK JIOJDKEH HANpaBUTh WHBIM JIMIA, y4dacT-
BYIOIIVM B JI€JI€, TT0 MOYTE WM JOCTaBUTh UM HHBIM 00-
Pa30B KOMUH OT3bIBA C MPHUI0KEHHEM JTOKYMEHTOB, KOTO-
pBl€ y HMHBIX JIHUI OTCYTCTBYIOT. JIOKyMEHTHI, MOATBEp-
XKJIAIONNEe HaNpaBlICHUE WM BPYYECHHE KOMHH OT3bIBA
MHBIM JHIAM, YIaCTBYIOIIUM B A€i€ (TIOYTOBBIC KBUTAaH-
uun) [3, c. 104], mpunmaratoTcs K OT3bIBY, HAIIPABICHHOMY
B 3KOHOMMYECKHUH CY/I.
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MMPOJAKA NIEPCOHAJIbHBIX JAHHBIX
KAK MOKYIIEHUE HA HEMMPUKOCHOBEHHOCTD
YACTHOM )KU3HU

Damovixos E.A. (FUII)

Tennenunu pa3Butusi UHGOPMALMOHHBIX TEXHOJIOTHT
21 Beka M MX IOCJEJOBaTEeNbHAs MHTErpauus B chepbl
HAalIeH KU3HU HE OCTaBJIAIOT HUKAKOTO COMHEHUS O TOM,
YTO MBI TECHO CBSI3aHBI €IUHOM ceTh0. IIoMHMO BO3MOX-
HOCTH Iepe/iauu U HaXOXKJICHUSI Heo0X0oauMoil nHpopma-
UM O APYTHX JIOASX OTKPBITHIMM, JISTUTUMHBIMH HIIH
IIPOCTO MPENYCMOTPEHHBIE 3aKOHAMH IIyTSIMHU, TaKXKe
CTaJIl UIMETb MECTO NPOTHUBONPABHBIE NMPELEAEHTHI C MO-
XMIIEHHEM JIMYHBIX JAHHBIX Hojb3oBaTened. X Hesa-
KOHHasi 00paboTKa MOYKET MPUBECTH K HETaTHBHBIM I10-
CIIEAICTBUSIM B BHZE YIPO3bl HEIPUKOCHOBEHHOCTH JIM4-
HOW JKM3HU IIyT€M IIAHTa)Xa, BBIKIAIbIBAHUS IOJIyYeH-
HBIX CBEJCHHH B OTKPBITHIN JOCTYII C IEIBI0 OMpPAYCHHUS
YeCTH, JOCTOMHCTBA U JICNIOBOW PEIyTalluy WM IPOJIaKe
TPETHUM JIMLIAaM C HEW3BECTHBIMH IensiMu. JlaHHas mpo-
THUBOIIPABHAS JAEATEIBHOCTH HOCUT OOIIECTBEHHO Ofac-
HBIA XapakTep W Kak CIEACTBUE HpecieAyeTcs 3aKOHOM,
OJTHaKO B IMPAKTHKE KOMMep4ecKol cepbl nMeeTcs JHc-
KyCCHOHHBII MOMEHT, CyTbI0 KOTOPOIO SIBIISIETCS IpOJaXka
IpoBaiiiepaMu  MEPCOHANBHBIX JAHHBIX PEKIAMHBIM
areHTCTBAaM, TEM CaMbIM CO3/1aBasi ONPEACICHHBIN KOMILIEKC
nporusopeurie. ONUH U3 CaMbIX TPOMKHX CKaHZIAJIOB CBSI3aH
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¢ kommanueir Mapka Llykep6epra. Eme ¢ 2013 roga mutu
pasroBopsl 0 ToM, uTto Facebook mpemocraBiser kKoHpH-
JIeHITHATbHBIE TaHHBIE crenciyxoam, Ho ¢ 2017 Haga-
Jlach HOBas IIETIOYKa Ooiiee Cephe3HBIX COOBITHH, MpH-
BEAIINX K CyAeOHBIM pa30MpaTensCTBaM, KOTOPhIE AIIST-
cs u 1o ceif neHp. Kommanuio 0OBHHSIOT B psizie TPecTy-
IUICHUH, TaKUX KakK CJIe)KKa, MPOCIYIIKA, HEe3aKOHHBIN
cbop 1 00paboTKa NMEepCOHAIBHBIX JIaHHBIX, TACCUBHOCTH
B OTHOIICHHU COOJIOJCHUI YCIOBUH WX XpaHEHHs, YTO
NPUBOIMIO K, BEPOSITHO, HAPOYHBIM yTEYKaM, KOTOPHIM
Facebook He mpensrTcTBoBaj, a Takke HIAHTAXKE HONUTH-
KOB, TEM CaMbIM Ca0OTHpPYsS MPUHATHE 3aKOHOB 3allu-
IIAIOIINX [IPUBATHOCTb IIOJIB30BATENCH HHTEPHETA U MPO-
JaKe JINYHBIX [@HHBIX HAmpsAMyH. OTO CTaHOBUJIOCH
MOBOJIOM U YacTHBIX M MEXIYHApOIHBIX pacciefoBa-
HUM, B TOM 9ucie U B oTHomeHnn L{ykepOepra, KoTopsie
MIPOBOLKPOBANK 00mecTBeHHBIH pe3oHaHc [1]. IToaTtomy
CTOWUT TOHUMATh, YTO TOCKONBKYy Facebook sBnsercs
COLMAJIBHOW CEThIO, KOTOpas OXBATHIBAET OOJBLIYIO
4acTh MHUpA, €€ JAeSITeNbHOCTh (M el MOAOOHBIX, BPOJIE
cou.cetu BkoHTake) sBJISETCS  TPaHCHAIIMOHAIBLHON
SIBJICHUEM, KOTOPOE TaK)Ke 3aTparuBaetr benapyce.

DT0 SBHO JAEMOHCTPHUPYET TO MOJOXKEHHE, KOrja
KpPYIHbIE KOMIAHWH, 3a4acTyl0 MOHOMNOJHCTHYECKHE, B
MIOTOHE 33 KOHTPOJIEM DPBIHKA W JOCTHKEHHEM JIMYHBIX
LeNIe NCTIONB3yeT UMEIOIINECS Y HUX B 000pOTE METOIbI
BO3/IeiCTBUS, 1a0bl HaBs3aTh CBOIO BOJIO OOIIECTBY U
BOCIIPEISITCTBOBATh PETYJSITUBHON (DYyHKIMHM TOCyIapCT-
Ba M peaH3alli I'PaKAaHCKUX CBOOOJ. DTO TakXke CO3-
JlaeT HEraTHBHBIC YCJIOBUSI B KOMMEpUYECKo# cdepe, rae
6eCHpI/IHL[I/IHHbIe €€ MNpCACTAaBUTCIM OKa3bIBAOTCA B
60nee BBII'OJHBIX YCJIOBUAX BCJICACTBHUC OKCIUTyaTallun
NPUOOPETEHHBIX JAaHHBIX, HEXENIU 3aKOHOIOCIYIIHBIE.
HNmenno IMO3TOMY TAaKUC€ KOMIIAHUU CTPEMATCA YTBEPAUTH
CBOE TIPaBO Ha HCIIOJH30BAaHME MEPCOHAIBHBIX AaHHBIX.
Onn mpuBOmAT cienyronmme aprymedtsl: “Ecim ¢opma
oOpaTHOW CBSI3M HE TIPEIIONAracT MpeaoCTaBICHUE
IIOMHUMO HOMepa TenedoHa MM 3JIEKTPOHHOTO ajapeca
JIOTIOJTHUTENBHBIX CBEJCHUH, HASHTHOUIMPYIOIUX MOTb-
30Baress, Takas MHGOPMAILMS HE OTHOCHTCS K II€PCo-
HaJIbHBIX JaHHBIM. 3alpoC NUMEHH COBMECTHO C HOMEpPOM
TeneoHa WM email moyb30BaTENs TAKKE HE JenaeT
JJAaHHBIC MEPCOHAJIBHBIMU, T.K. UMSA HE I/I,l:[eHTI/Iq)I/IHI/IpyeT
rpaxaaHiHa. [103TOMy ¢ TOYKHM 3pEHHs] I'PaXKIaHCKOTO
3aKOHOJIATENIbCTBA IPOCTO HMMEHHM HEJIOCTaTOYHO ISt
BO3HUKHOBCHHSA HOPUINYCCKUX HOCHeI[CTBPIﬁ. Kakx munaun-
MyM, HEOOXOJUMEBI eImle OTYeCTBO M (pammius.” [2] — ¢
OJTHOIT CTOPOHBI 3TO MOKET 3BYy4aTh yoeaurenbHo. Ho Mbl
YK€ C BaMH NPEKPacHbl 03HAKOMJICHBI C JIESITEILHOCTHIO
caMbIX KPYMHBIX TOKyTNaTeleld MOJOOHBIX JAHHBIX, Ubs
LeNb HEe CKOJIBKO TOYHO HJCHTHU(PHUIMPOBATH JIMIHOCTS,
CKOJIbKO BTOPTHYThCS B €€ MH(OPMAIMOHHOE II0JIe ITyTeM
pekinambel U He TOibKo. CoBceM HE0Os3aTeNbHO TOYHO
3HaTh UMsS U (DaMIIHIO TI0JIb30BATENS, CKOJILKO €ro Ma-
HEPBI MOBEACHUA N UHTEPECHI B CCTU-UHTEPHET, IMMOCKOJIb-
Ky UMEHHO Ha 3TO OpHEHTHpOBaHa 3()(HEeKTUBHOCTH PEK-
sambl. Ho npuBeieHHbIM KOMMEHTapUid B3SIT U3 POCCUHCKO-
ro UCTOUYHMKA. UTO ke Ha 3TOT CUET TOBOPUT HAIl 3aKOH O
MIEPCOHAIBHBIX JTaHHBIX?

3aKOHONPOEKT BBOJAUT KAaTErOpHMH MEPCOHAIBHBIX
JIAHHBIX: OOIIE/IOCTYIHBIC, KOTOPBIE HE IMOUISKAT 3alluTe,
U CIIeIMAbHBIE NIEPCOHANIBHBIC, B TOM YHCIIE OMOMETpH-
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YEeCKUE, TEHETHUECKHE, JaHHBIE O MOJUTHYECKUX U PEIH-
THO3HBIX YOSXKHEHUsIX, cyanmocTH. [lepcoHanbHbIe NaH-
Hble — 3TO “mobas nHOpMaNHs, KOTOpas OTHOCHTCS K
UACHTUQHUIHPOBAHHOMY (DH3UUECCKOMY JIHIY FIIH (QH3H-
YECKOMY JIHITy, KOTOPOE€ MOXKET OBbITh MACHTU(HUINUPOBA-
HO Ha OCHOBAHHH 3TOH nH(popMarmn”.

OmnpezencHue, Kak BUAHO, JaHO O4eHb obmiee. U mo-
3TOMY Ha TpaKTHKe OyAyT HEN30€KHO BO3HUKATh BOIPO-
Cbl O TOM, KaKh€ UMEHHO CBEJEHHs OTHOCSATCS K Hepco-
HaJIBHBIM JAaHHBIM, a Kakue HeT. HecMmoTps Ha To, 4TO
benapycp cuurtaercs caMOM IIPOIPECCUBHOM CTPaHOM IO
gactu IT-chepsr cpequ crpan CHI, 3akoHOAaTeNb SIBHO
HE yIIIyOmsics B BOIIPOC, YTOOBI CAENAaTh BBIBOIBI O JH-
HaMUKE TPOU3OMICANINX M3MEHEHUH B HMHTEpHET-cdepe.
He Bce mOHMMAIOT, YTO MEPCOHANBHBIC AaHHBIE Tpakia-
HHHA — 3TO HE TOJBKO NACTIOPTHBIE CBEICHUS, HH(pOpMa-
mus 00 oOpa3zoBaHMH, OOJIAaHUU HEIBHKHMOCTHIO, Ce-
MEHHOM TIOJIOKEHUH W JAPYTHE AHAJIOTHYHbBIE CBEICHHS.
Ot0 eme M cyObEeKTUBHBIE MHEHHUS APYTUX JIMIL O Tpax-
JlaHWHE (HampHMep, CIy)XeOHble XapaKTePUCTHKH, NOK-
JIaJHBIE O MPHUBJICYEHUH K AUCLUIUIMHAPHON OTBETCTBEH-
HOCTH), pa3nuuHble (ororpaduu, Ha KOTOPHIX YKa3zaHO
JIMIIO, CBEJCHUS O €Tr0 MOJUTHYECKUX B3IVIANAX, YUACTHH
B OOIIECTBEHHBIX 00BeNHEHNSX. [lepcoHabHbIC TaHHbIE —
3TO TaKXKe JTIOOBIC IPYTUe CBEICHHS, KOTOPBIE TPAXKIAHUH
HE JKeJIaeT JeNaTh JOCTOSIHUEM TPEThHX Jull. [Ipu sTom
MepCOHAIBbHBIC JAHHBIE MOTYT CYILECTBOBATh B BHUAE TEK-
cTOB, (hoTorpaduii, pUCYHKOB, ayAHO- WM BHICO3AIMCEH,
NIEKTPOHHBIX 3amucedl U Apyrux. OcraeTcs HaaesAThCs,
YTO rOCOpraH, KOTOPBIH CTaHET 3aIlMINATh IIEPCOHAIbHBIE
JTaHHbIE, JaCT BCe HEOOXOIUMBIE Pa3bsICHEHUS.

Eme BakHBIN NpobieM 3aKirodaeTcs B TOM, 4TO Oelto-
pYyCcCKOe 3aKOHOJATENBCTBO IMPeIycCMaTpUBaeT OTBETCT-
BEHHOCTh 3a YMBIIUICHHOE pa3rialleHHe MepCOHAIbHBIX
JITAHHBIX, HO B 3aKOHMpoekTe «O MepCOHANBHBIX JIaHHBIX»
HET HaKa3aHWs 3a YTEUKy JAHHBIX, €CIIH OIlepaTop He odec-
meyry1 0e30IacCHOCTh WM BX 00paboTKy ¢ HapyIICHUSIMHU
cpokoB xpanenwust. [Ipumep Facebook moxkasan, uto yreuxa
MOXXET OBITh HAapOYHO HMHHIMMPOBAHA M B TaKOM Cllydae
JIaHHBIE OEJIOPYCOB BCE TAKXKE OCTAIOTCSI B OMTACHOCTH [3].

CTOUT MOHMMATh, YTO yTE€UKa IePCOHAIBHBIX JaHHBIX
W BMENIATENbCTBO B HMH(MOPMAILIOHHOE IPOCTPAHCTBO
rpaxkJaH, a BMECTe C HUM M JINYHYIO JKU3HB, MOXET II0-
BJIEYb 3a COOON HETraTHBHYIO 3MOI[MOHAJIBHYIO PEAKIIHIO,
KOTOPYIO MOJXKHO KJIacCH(UIIMPOBATh KaK MOpPalbHbIN
Bpen. PasBepHyToe ompeneneHue MOHATHS MOPAIBHOTIO
Bpena ObuTo 1aHo B noctaHoBieHnH [Inenyma BepxoBHo-
ro Cyna Pecnyomuku Bemapyce ot 28.09.2000 Ne 7 “O
MPaKTHKe IPUMEHEHHUS CyllaMH 3aKOHOJATEeNIbCTBA, Pery-
JIUPYIOLIET0 KOMIIEHCALUIO MOpalibHOTo Bpena”. B m. 8
nmanHoro [loctaHOBNIEHHMS 1OJ MOpPAJIbHBIM BPEIOM IIO-
HUMAIOTCS: “HPaBCTBCHHBIE CTPAJAHUS ... BEIPAKAIOTCS B
OIIYIICHUSAX CTPaxa, CTBIAA, YHIDKEHHUS, a PABHO B MHBIX
HEONIAroMpUATHRIX AJS YeJIOBEKa B MCHXOJOTHYECKOM
aCIeKTe MEePeXMBAHUAK, CBA3AHHBIX C YTPaTOil OJM3KHUX,
notepeit paboThl, pacKpBITHEM BpadeOHON TaifHBI, HEBO3-
MOXHOCTBIO IPOAOJDKATH AKTHBHYIO OOIIECTBEHHYIO
XKW3Hb, C OTPAHWYCHHEM WJIH JIMIICHHEM KaKUX-THOO
MpaB rpakJaH u T.1.”.

C naHHBIM ONpEeNeNIEHUEM HPABCTBEHHBIX CTPaJaHUN
cnenyet cornacursed. [lonarue “cTpamanus’” paccMarpu-
BaeTCs B IICUXOJIOTHYECKOHW IMTEpaType KaK 4yBCTBa,




9MOLUH YeJIOBEKa B BHAE OTPULATENbHBIX HEepPEKUBaHUM,
BO3HHUKAIOIIMX MO BO3ACHCTBHEM TPABMHUPYIOIIUX €ro
TICHXWUKY COOBITHH, TIIyOOKO 3aTparuBaloONINX €ro JIMIHOCT-
HBIE CTPYKTYpPBI, HACTPOCHHE, CAMOIYBCTBHE, 310POBHE [4].
Kak ¢yHnameHTabHAS SMOLMS CTPAJaHUE CUTHAIHU3HPYET
YeJIOBEKYy O BO3ICHWCTBMH HA HETO HEOJArONPHATHBIX (aK-
TOpPOB, KOTOPBIMH, B JIAHHOM CJIy4ae, ¥ BBICTYIIaeT IKCILTya-
Talysl MEPCOHAIBHBIX JaHHBIX. JIMIO OIylaeT KoMIuieKe
HEZI0BEpHs, KOTOPBIN MPOBOLMPYET TapaHOUIaIbHbIE MBIC-
JM 1 OUIyIIEHWEe COOCTBEHHOM HE3aIlUILEHHOCTH, KOTOPYIO
€My He MOJKET TapaHTHUpOBATh HU KaK roCyJapCTBO, HU KaK
YaCTHBIC JIMIIA TOJ YbE BO3/EHCTBUE OHU U monamy. OTka3
’Ke OT HCIIOJIB30BAHMS WM COKpALICHUs Oar MOCTUHAYCT-
pUanM3Ma MOXKET IIOBJIeYb 3a COOON OTCTaBaHWE OT JIMHa-
MUKH JKH3HH, a TAKXKE HETATHBHO U HACMEIILTMBO BOCIIPHHS-
TO OKPYXKEGHHEM WM LENBIM COLIIYMOM, YTO CO3IAeT Ipo-
0JeMBbl B KOMMYHHKALMSAX U TIOPOXKIACT JOIOJIHHUTEIBHbIC
COLMANbHBIC U IICHXUYECKUE PacCTPOICTBa.
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IPABOBOM CTATYC UMYIIECTBA CYEBEKTA
XO3SIMCTBEHHOM JIEAATEJIbHOCTH

@ypman A.B. (BHII)

st ocyliecTBIEHUs] AEATEIbHOCTH, HalpaBiICHHOM
Ha CHCTEMAaTHYECKOe MOJIYYCHHE MPUOBLTH, I BO3MOXK-
HOCTH Ha/JICKAIIUM 00pa3oM OTBEYaTh Iepel KOHTp-
areHTaMH CYOBEKT XO3SHCTBOBaHHSA, XO3SHCTBYIOIIHN
CyOBeKT, NOJDKEH MMETh MMyIIecTBO. MIMymecTBo cy0onh-
€KTa XO35JUCTBOBAaHUS — OCHOBA €r0 JESTeIbHOCTH, CAMO-
CTOSITETILHOCTH ¥ MPaBOBOT0 MoJjioxkeHust. [log umyimect-
BOM MOHUMAIOTCS HE TOJBKO MaTepHalbHbIE OOBEKTHI, HO
Y UMYIIECTBEHHBIC MpaBa — MPaBO COOCTBEHHOCTH, MPABO
XO3SUCTBEHHOTO BEJEHUSI, MPABO OTEPATUBHOTO YIPaB-
JeHnd. X034MCTBEHHasl AESTEIbHOCTh MOYKET OCYIIECTB-
JATBCS TAaKXK€ HA OCHOBE JPYTUX BEIIHBIX IpaB (apeHna,
BJIaJICHHE, TOJb30BaHUC), MPEAYCMOTPEHHBIX [ pakmaH-
cKkuM KkojekcoMm Pecnyomuku bemapycs (manee- ['K) [1] u
YCIIOBHSIMH JIOTOBOPA ¢ COOCTBEHHHUKOM.

HmymecTBo — TepMHUH, yIIOTpeOIsieMble B 3aKOHOZA-
TEJIbCTBE B PA3IUYHBIX 3HAYCHUSAX MPUMEHHUTEIHHO K
KaKIbIM KOHKPETHBIM TPABOOTHOIICHHSIM.

3HaveHNe TEPMHHA «UMYIIECTBO» HEOOXOANMO BBISB-
JSITh B KXKIOM CIIydae MOCPEICTBOM YSCHEHHS IMOJJINH-
HOTO CMBICTIa HOPMBI, ee ToJaKkoBaHUs. Hampumep, cr. 15
«CoctaB mMmymiecTBa (epMepcKoro xo3siicTBa» 3akoHa
Pecniyonmuku Benapycs ot 18 despams 1991 r. Ne 611 —
XII (B pemakuun 3akona otTl9 mroms 2005 r. Ne 44 — 3)
«O xpecThsHCKOM ((hepMepcKoM) XO3sHCTBe [2] riacur,
4TO (hepMepCcKoe XO3IHCTBO MOXKET UMETh B COOCTBEHHO-
CTH HEOOXOJMMBIE JUIS TPOU3BOJCTBA CEJIBCKOXO3SHCT-
BEHHOH NMPOAYKIINH, a TAKXKE €€ MepepadoTKH, XpaHeHHS,
TPAHCHOPTUPOBKU U peau3aliid HAaCaxXIEHUs, XO3IHCT-
BEHHBIE U HMHbIE NOCTPONKHU, MEIHOPATUBHBIE U Ipyrue
COOpPY)KEHHSI, MPOAYKTUBHBIA W PaOOYMiA CKOT, NTHILY,
CEIIbCKOXO3SMCTBEHHYIO U MHYIO TEXHHKY M 000pyInOBa-
HHUE, TPAHCIOPTHBIE CPEACTBA, WHBEHTAPb, HMYIIECTBO
YAaCTHBIX YHUTApHBIX MPEIIPHUATHIH, CO3AaHHBIX (Gepmep-
CKHM XO3HCTBOM, JPYro€ HMYIIECTBO, MPHOOPETEHHOE
(epMEpPCKUM  XO3SIHCTBOM, a paBHO IIPUHAUIC)KAILEE
(epMepcKOMy XO3SHCTBY HMYILECTBEHHBIE INpaBa JIMOO
HHBIE OTYY’KJaeMble [IPaBa, UMEIOIINE CTOUMOCTb.

Kak umyiecTBo cyObekTa X0311iCTBOBAHUS, TaK U €ro
COCTaBHBIE YaCTH MOTYT HOJYUHATHCS Pa3lU4HBIM IIpa-
BHJIaM, KOTOpPbIE B IPaBOBOIl JIUTepaType ONpeleNnsioTCs
KaKk IPaBOBOH PEXUM. B pasmuIHBIX KOMOMHAIMAX 3TO
TIOHATHE BKIIOYAcT: 0OBEM ITIpaB M OOS3aHHOCTEH ympa-
BOMOYEHHOTO JIUIA B OTHOIICHWH HMYIIECTBA, KOTOPOE
eMy TIPHHAJICKHT; 00bEM TpaB B 005S3aHHOCTEH TPETHUX
JIMI, UMEIOIINX TIPaBoO Ha 3TO MMYIIECTBO; MOPSIOK MPH-
OOpeTeHHs 3TOr0 MMYILECTBA; MOPSIOK M IIPEebl pea-
JU3aIMM TIpaB Ha 3TO MMYIIECTBO; MOPSAOK OOpamieHus
Ha ATO UMYILECTBO B3BICKAHMS 1O 00s3aTENILCTBAM yIIpa-
BOMOYEHHOro Juna [3, c. 106].

JuddepeHnmanus npaBoBOro pexuma HMYILECTBA
MOXKeT ObITh 00YyCIIOBIIeHa MHOTHMH (pakTOpaMu: Harpu-
Mep, IPUHAUIEKHOCTHIO UMYIIECTBA K PA3TUYHBIM BUAAM
(mBmXHMMOeE, HENBIKHUMOE, IMOTpedseMoe, HEe IMOTped-
JsieMoe W T.J.), OTHECEHHEM MMYIIECTBA K Pa3IMYHBIM
¢doHmaM ropunMUecKoro smna (yCTaBHBIM, pe3epBHBIH,
MOTpeOIeH s, HAKOIUIEHUS U T.J.), HAINYNEM HWIIH OTCYT-
CTBHEM BEUIHBIX OOpEMEHEHHWH B OTHOIIEHHH 3TOTO
UMyIecTBa (HalpuMep, CEPBUTYT) WM CYIIECTBOBAHHEM
IO TOBOJY TOW MJIM MHOM YacTH MMYyIIEecTBa 00A3aTeNb-
CTBEHHBIX MPABOOTHOIICHHUH U T.1.

Hawubonee 3HauMMBIM (haKTOPOM, OT KOTOPOTO 3aBHCHUT
OIpEe/ieNIeHHe TPAaBOBOTO DPEXHUMa HMYILIECTBA, SIBIISCTCS
IOPUINYECKUA THUTYJ, KOTOPBIM SBIISIETCS OCHOBaHHEM
TIPUHAUIS)KHOCTH UMYIIECTBA CyOBEKTY X035 HCTBOBAHHS.
[IpaBomepHoe BnageHue B coorBercTBUU ¢ 'K moxer
OBITH OCHOBAHO Ha IpaBe COOCTBEHHOCTH, IPaBE XO3SH-
CTBEHHOT'O BEJICHUS W IIPaBEe ONEPATHBHOTO YIPABICHUS
[4, c. 185].

[IpaBoBOii pekHMM HMYyIIECTBa CYOBEKTa XO3SHCTBO-
BaHUS ONPEACIACTCA ero y4penuTensiMu (yJacTHUKaMM)
WINA yIIOJTHOMOYEHHBIMH UM OPTaHaMH B COOTBETCTBUH C
TpeOOBaHUSAMH 3aKOHOIATENLCTBA M YKa3bIBAE€TCS B yUpe-
JIUTEIbHBIX JTOKyMEHTAaX.

s momydeHust JOCTOBEpHOE MHGpOpPMAHU 00 UMY-
IIECTBEHHOM IOJIOKCHUN CyOBEKTa XO3SICTBOBAHMS HE
ClIeZlyeT OpPUEHTHPOBAThCS TOJIBKO HAa UMYIIECTBO, HAXO-
Jsiieecs B ero pakTHIeCKOM BIIaJICHUH. DTO MOXET OBITh
Jpyroe, He COOCTBEHHOE HMYILECTBO XO3SHCTBYIOLIETO
CyOBeKTa, NPUBJIEYEHHOE MM Ha JIOTOBOPHBIX Havalsax.
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JlocToBepHble JaHHbIE 00 MMYILECTBE IOJDKHBI COAEP-
KaThCS B JIAHHBIX OyxrajiTepckoro ydera. MmyiiecTBo
MOXeT OBITh OOPEMEHEHO OTSTOIIECHUSAMHU (HAIpHUMED,
3aJI0TOM).

BwMmecte ¢ TeM, TEpMHH «HMYIIECTBO» yIMOTPeOIsieTcs
B NpaBe B Pa3NUYHbIX 3Ha4YeHUsIX. OHO SIBISETCS COBO-
KYITHBIM, OXBaThIBasl BEIH, B TO YKCJIC JICHBIU U IICHHBIC
Oymaru, UMyIIEeCTBEHHbIE IpaBa U 00s3aHHOCTH. MmeeT-
csl B BHJY KaK HaJMYHOE MUMYILECTBO, TaKk M joiru. Ho
WHOTJA JIaHHBIH TEPMHUH HCIIONb3yeTcs B Ooyiee y3KOM
3HAUEHMU JUIsi 00O3HAYEHUs] TOJNBKO BeIleH, Bemed u
LIEHHBIX OyMar, IMYyIIECTBEHHBIX MPaB, UMYIIECTBEHHBIX
obs13aHHOCTEH [5, 233].

Takum 00pa3oM, OCHOBBIBasCh Ha CKa3aHHOM HE00-
XOJIMMO OTMETHTh, YTO BCSKHU pa3, KOrja B OMpeeicH-
HOH HOpME 3aKOHOJATEJbCTBA COJCPIKUTCS TEPMUH
«UMYILECTBO», CIIAyeT HW3HAYAIBHO YCTAHOBHTH, B Ka-
KOM 3HAYCHHWH OH OY/ET HUCIOJb30BAThCS XO35AHCTBYIO-
MM CyOBEKTOM.
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K BOITPOCY O IOHATHUHU U TPEIMETE
JOT'OBOPA HAUMA KNJIOI'O HIOMEINEHUA

Xamoamosa /1.3. (FHII)

OCHOBBI pelICHNS KITUIIHON MTPOOIEMbI 3aKPEIICHBI
B Koncruryun Pecrry6nuku benapycs. B coorBercTBHN
¢ JacThio nepBoit cT. 48 OcHOBHOTO 3aKkoHa Hameil pec-
my6nmuky, rpakiane Pecrybnmkn benapyck uMmeroT npaso
Ha OKWiMIie. OTO IpaBO OOecHeuyuBaeTCsl PasBUTHEM
TOCYZapCTBEHHOTO M YacTHOTO SKHJIHMIIHOTO (oH.a,
COJICICTBHEM I'pakAaHaM B IPHOOPETEHUH KHIbs [1].

W3BecTHBI pa3nnyHbIe CIOCOOBI yJOBIETBOPEHHS II0-
TpeOHOCTH TpaXkaaH B kwibe. OIHUM M3 TaKHX CHOCOOOB
SBIIACTCS] 3aKIIIOUEHHE JOTOBOPOB HaiiMa JKHJIBIX ITOMEIe-
HUA B JIOMax TOCYIApCTBEHHOTO M YaCTHOTO >KMJIMIITHBIX
¢onnoB. IloraTHe HOrOBOpa HalfMa KHJIOTO MOMEUIECHHS B
HOBO# pemaximu JKumwmHoro kozekca (manee — JXKK) [2],
nmaHo Takoe xe kak u B JKK 1999 roga n pemaxunm JKK
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2012 roma. Tak, cormacHo myHKTy 1 ¢1.50 XKK, HOBOI
penakuuu ykazannoro Kozekca, aeiictBytomieit ¢ 1 ssHBa-
ps 2020 roma, OTOBOP HaliMa YKUIJIOTO MOMEIICHUS — 3TO
COTJalIeHue, I0 KOTOPOMY OJHa CTOpOHa (HaitMoZaTeb)
00s13yeTcsl IpeoCTaBUTh 3a IUIATy OPYroi cropoHe (Ha-
HUMATEITI0) JKUJI0C IMOMEIICHNE BO BJIAJICHUE U MOJH30Ba-
HUE ]I TPOKUBaHUS B HEM. [Ipu 3TOM HEOOXOAMMO OT-
METHUTh, YTO B IOPUAUYECKON TUTEpAType TAKKE HUCIOIb-
3yeTcsl MPUMEPHO TAKOE ke OMpeJieieHHe JOroBopa Haii-
Ma KHJIOTO TOMEIICHHUS.

Haiimonarenem mo moroBopy HaiiMa »KWJIOTO IOMeE-
IICHUS MOXET OBITh COOCTBEHHHK JKUJIOTO TOMCIICHHUS.
I'paxxnaHWH WM OpraHM3aIis, HE SBILIOIIHECS COOCT-
BEHHHKAMH KHJIOTO TOMEMICHHS, MOTYT BBEICTYyIaTh B
KauecTBE HalMoJaTeleil B cilyyae, €ClIM UM 3aKOHOJIa-
TEIHHBIMA aKTaMH WM COOCTBEHHUKOM J>KHJIOTO TTOME-
IICHUS TIPEIOCTABICHBI COOTBETCTBYIOIINE ITOTHOMOYHS.

HannMaTenem MoxkeT OBITh TOJIBKO TPasKIaHNH.

Crnenyer onpenenuThb, YTO SBISETCS KUJIBIM IMOMeIlle-
HUEM, TIOCKOJIBKY IO JOTOBOPY HaiiMa MMEHHO KHIIOE
MOMEIIEHHUE MPEAOCTABIISIETCS BO BIIAJICHUE U TIOJIb30BAHUE.

B 3akoHe xuioe moMenieHue OnpeeneHo, Kak mpe-
Ha3HaYeHHOEe I TPOKUBAHMS TpaKIaH IOMEIICHHE,
OTaITUBAaEMOE, HMMCIOIEe E€CTCCTBCHHOE OCBEICHUE U
COOTBETCTBYIOIIICE CAHUTAPHBIM HOpMaM, IpaBWIaM U
TUTUCHIYIECKUM HOPMAaTHBaM U MHBIM TEXHHUYECKUM Tpe-
OOBaHUAM, NPEOBABISEMBIM K JKWJIBIM ITOMEUICHUSM
(myHKT 14 cT. 1 XKK).

AHanu3 JaHHOTO OTIPENEeNCHUS TO3BOJISET BBIACIUTH
JIBa TPU3HAKA JKUAJOT0 TOMEIICHHS: OHO JOJDKHO OBITh,
BO-TIEPBBIX, MPEAHA3HAUEHO JJIs MPOKMBAaHUS TPaKIaH;
BO-BTOPBIX, IPUTOIHO IS POXKUBAHKUS (MMETh €CTECTBEHHOE
OCBEIIEHHE M COOTBETCTBOBATH CAHUTAPHBIM HOpMaM,
MpaBUjaM U TUTUEHHYECKUM HOPMAaTHBAM U WHBIM TEX-
HUYECKHM TPCOOBAaHUSIM, MNPEABIBIACMBIM K JKHJIBIM
MTOMEILECHHUSM).

KK Taroke ycTaHAaBIMBAET, YTO SBISICTCS HEKWIBIM II0-
MereHreM. Hexmoe moMereHre - TIoMeleHre, He TpeaHa-
3Ha4YEHHOE TS MPOKUBaHKs Tpakaad (myHKT 28 c1. 1 JKK).

To ecTp, MCXOAd W3 JNaHHBIX OMpPEACICHHUN, MOYKHO
CHeTNaTh BBIBOJI, YTO Pa3HUIA MEXKIY KIIBIM U HEKIIBIM
MTOMEIIEHUEM 3aKITI0YAeTCsl B €T0 NMpeHa3HAuYeHUH.

ITo muenuto M.A. JIpo3noBa, riiaroi «mpegHazHaAueH)
HE BIOJHE ynadeH JUisd pa3TpaHrueHUs KUJIBIX U HEXKU-
JIBIX TIOMEIEHUH, TOCKOIbKY YCTaHABIMBAECT MX Xapak-
Tep B 3aBUCUMOCTH OT HaMepeHuit nojn3oBatens. Crieno-
BaTENFHO, €CJIM JIUIO HCIOJNB3YeT MOMEIIeHUE (HampH-
Mep, capail) AN MPOXKUBAaHUA, 3HAUUT, TAKOE TTOMeEIe-
HUEe — Xwioe. HampoTuB, eciu KBapTHpa MpeaHa3Hada-
eTCsI JUTSl TIPOXKUBAHUS JOMAITHUX JKHUBOTHBIX, TO UCXOJIS
W3 9TOHM JIOTMKHM OKa3bIBaeTCs HEXWibiM. ToT ke M.A.
Jpo3noB momnaraer, 4To IUIA LeNel pasrpaHudeHUs JKU-
JIBIX Y HEXWIBIX MMOMEIIEHUH MpaBUIIbHEE HUCIOIb30BaTh
MPU3HAK «IPUTOTHOCTD JUISI TIPOKUBAHMS TPAKIAH», KO-
TOpPBIH, B OTVINYHE OT KATETOPHUU «IPEIHA3HAYCHHOCTH)
nMeeT He CyObeKTUBHBIN XapakTep, a 00beKTUBHBIN. [1o-
TpeOUTEIbCKHUE CBOMCTBA, & MMEHHO MPHUTOIHOCTH IS
MPOXXUBAHUSL TPaXAaH, ONPEACNAoT (DYHKIMOHAIBHOE
Ha3Ha4eHHE XKujoro nomemieHus [3, c. 17- 18]. Bmecte ¢
TeM, MpeJIHA3HAYEHHOCTD ISl IOCTOSIHHOTO MPOKUBaHUS,
kak ormedaer A.B. Xanzgees, 3akiitodaercs B TOM, UTO
Ha0Op BXOJAIINX B €€ COCTaB AJIEMCHTOB, KaK MPaBHIIO,




JOCTaTOYEH IS NPU3HAHUS JKWIOTO TOMEIIEHHs TNpH-
TONHBIM ISl TIPO’KMBAHWS B HOPMAJIBHBIX (OOBIYHBIX)
ycioBusx. [4, c. 38].

[IpenHa3sHAYCHHOCTD TOMEIICHHS ISl JKUJIHITHBIX I1e-
Je Kak W3HAYaJIbHO 3afaHHas (QYHKIHA oOO3HadeHa B
nyHkre | cr. 14 HoBO# pemakumu XK. YcranaBnmBaer
Ha3HauU€HME XKUJIBIX MOMEIIEHUN Ul IPOKUBAHUS Ipax-
JlaH ¥ HOpMa IyHKTa 2 cT. 272 I'paxaaHCKOro Kojekca
Pecnyonmkn Benapycs [5]. B nanHoM citydae HeT akieH-
Ta Ha IOCTOSHHOCTH MPOXKUBAHUS, YTO BIIOJIHE JIOTHYHO,
MOCKOJIBKY MPO’KUBATh B XKHJIOM NOMELICHUU TpakJaHe,
o0Jyiaiasi KOHCTHTYLIMOHHBIM IIPaBOM Ha CBOOOAY Iepe-
JBIDKEHUS, MOTYT KaK MOCTOSIHHO, TaK U BPEMEHHO.

ITockonBbKYy JKWJIBIE MOMEIICHHS TpeTHa3HAYCHBI
MMEHHO U MPOKUBAHUS, pa3MeIleHHe B HUX MPOMBIII-
JICHHBIX TPOM3BOJICTB HE IOMYyCKaeTCs, pa3MeleHue op-
raHu3aluil U UX MOJAPa3JENICHUH [OMYCKAETCS TOJIbKO
MoCJIe TIepeBo/ia MOMEIICHAN B HEXWIIBIE B MOPSAIKE, OTI-
penensieMoM KMUIIHMIHBIM 3aKOHOJATEeIbCTBOM, €CIH 3a-
KOHOJATENbCTBOM HE IIPETyCMOTPEHO HHOE.

Ilo cpaBHEHUIO ¢ MPEABIAYIIUM 3aKOHOAATENECTBOM B
HOBO# pemaknuu JKK Goree MOSHO H3IO0KEHO MOHSITHE
IpeaMeTa JOroBopa HaiiMa JKHMJIOTro ITOMEIICHUS U yKaza-
HO, 9TO MPEIMETOM TaKOTO JOTOBOPA MOKET OBITH KHIIOH
JIOM, KBapTHPa, KOMHATA.
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IMPOSABJIEHUE ITPUHIUITA
JUCIHHO3UTUBHOCTHU B UHBIX CTAIUAX
I'PAXKJAHCKOI'O IPOLHECCA

Xauyxeeuu A.H. (bHII)

B cyne anennsnuoHHON MHCTaHIMU IPUHIMI AUCIO-
3UTUBHOCTH JIEHCTBYET B MOJIHOW Mepe. DTO MpOosABIsSIeTCS
B TOM, YTO PELICHUS MOTYT OBITH 00KaJOBAaHBI IOPHANYE-
CKH 3aMHTEPECOBAHHBIMM JMUamu. I[Ipokypop IpHHOCUT
MPOTECT Ha HE3aKOHHOE WJIM HE 0OOCHOBAHHOE PEIICHUE
Cylla HE3aBUCUMO OT TOT'O Y4acTBOBajl JM OH B JJAHHOM
Jene. B ciaydasx, yCTaHOBIEHHBIX 3aKOHOM FOPUANYECKH

3aMHTEPECOBAHHBIC JIMIIA BIPaBe IMOJATh YaCTHBIE KaJIOOBI,
a TIPOKYpOp TPUHECTH YaCTHBIN MPOTECT Ha CyneOHbIe OII-
peneneHus. JpyruMu cIoBaMH, yKa3aHHBIE CYOBEKTHI
CaMOCTOSITENIFHO PEIIaloT BOIPOC O BO3OYKICHHUH are-
JISIOHHOTO IPOU3BOACTBA. J[eI0 B aneuIsSIMOHHOM T10-
pAOKe HE MOXET OBITh PacCMOTPEHO, €CIM IO HeMy He
ObUIa MOJIaHA aNeJUIIMOHHAs (YacTHasl) )kaynoba Wi He
MIPUHECCH aTeJUIAIIMOHHBIA TIPoTecT. B ciiyuae mpomycka
YCTaHOBJICHHOTO 3aKOHOM JUIS aneJUIAIHOHHOTO 00Kao-
BaHUs cpoka (15 nmHeil), ropuauUecku 3aMHTEPECOBaHHOE
JIUIIO, BIPaBe OOPATUTHCSA B CYJ, BHIHECIIHMIA PEHICHUE, C
3asBJICHHEM O BOCCTAHOBJICHHHU MPOIMYIIICHHOTO CpOKAa.
OMHOBPEMEHHO C ATHM MOJAETCs aleUIAIIHOHHAas Karo0a
(cT.402, 403 T'TIK). Ompenenenue cyqa O BOCCTAHOBICHUH
TIPOITYIIIEHHOTO CPOKa Ha O0KaJIOBAHUE PEIICHUS SBIICTCS
OCHOBaHHEM ISl PACCMOTPEHHS JKaJIOOBI IO CYIIECTRY.

Jumo, Bo3OyKIaroliee aneuIIMOHHOE MPOU3BOACTBO,
YKa3bIBaeT, B UeM 3aKITF0UaeTCs HENPABWIFHOCTD PEIICHUS U
dbopMyHEpyeT CBOIO MPOCHOYy K CyAy aneJUIIMOHHOMN
uHcTaHmu (cT. 405 T'TIK). B uyacTHOCTH, OHO MOXeET
MIPOCHUTH CYJ| aNeJUIIIIMOHHON MHCTaHIUU 00 OTMEHe Io-
CTAHOBJICHHSI Cy/la NICPBOM MHCTAHIIMH MOJIHOCTHIO U Ha-
IIPaBJICHUH JIeJIa Ha HOBOE PacCMOTpeHHe, 00 U3MEHEHUH
pelIeHNs] WM BHIHECEHHH HOBOTO pEIICHHUs, 00 OTMEHe
ITOCTAHOBJICHUS CyAa M TMPEKpaIleHNH MPOM3BOICTBA IO
nery. VHade roBops, JHIO, TOAAOMIEE aleUIIHOHHYIO
XKano0y WM MPOTECT, OTHOBPEMEHHO ONpeaeisieT 00bEM
o0kaoBaHU. ATICIUIAIHOHHAS Kallo0a (IPOTECT) MOXKET
OBITh TIOZaHA HE TOJHKO HA pEIIeHHE CyIa B I[EJIOM, HO U
Ha €ro 4acTh (HampuMep pe30JI0THBHYIO), a TAKXKE B OT-
HOLICHUU DPAaCHpeieNieHUs PacXoJ0B MEXIY CTOPOHAMH,
MOpsiZIka U CPOKA HCIOJHEHUS PEIICHHS W 10 IPYTHM
BOIIPOCaM, Pa3pelIeHHbIM CYAOM IPH PAaCCMOTPEHHH Je-
Jla, Ha JOIOJHUTENIBHOE pEelIeHHE, TTOCTaHOBICHHOE CY-
noM B nopsnke ct. 325 T'TIK.

Coy4acTHHKH W TPETHH JIMIA, BHICTYMAIOIINE B IMPO-
Iecce Ha TOH ke CTOpOHE, YTO W JIHIO, MOJABIIEe arel-
JSUOHHYIO KaJIo0y, MOTYT NMPHCOSTUHUTHCS K TTOJAHHOE
xkanobe. [Ipom3BOACTBO B ameIUBIUOHHOW WHCTAHIHH
MOJKET OBITh MPEKpaIleHO OTKAa30M OT aNeJUIAIHOHHOW
JKaI00BI, JIN00 0TKa30M ucTHa oT ucka (ct.413 I'TIK), naun
3aKJIFOYCHHEM MHPOBOIO COTJIAIICHUS, W TMPHHITHIMU
CyIOM, JTHOO OT3BIBOM aleJISIMOHHOTO MPOTECTa Mpo-
KypopoM, npunécumM mpotectT. Cyan BIpaBe OTKIOHUTH
OTKa3 OT MCKa, €CJIH OH NMPOTHUBOPEUUT 3aKOHY WM Ha-
pyuiaet YbK-1u00 MpaBa U OXPaHsIeMbIC 3aKOHOM HHTEpE-
cel. Ecnu permeHne  00KallOBaHO WITH OINPOTECTOBAHO
JPYTUMH JIUIaM, TO TIPUHATHE CYJOM OTKa3a OT amenis-
IUOHHOU XKaJIOOBI WIIH OT3BIB IIPOTECTA HE TPEISTCTBYIOT
PacCMOTPEHHIO JIeTia 10 CYIIECTBY.

Kak u B cyzie mepBoil HHCTaHIINY, B alCIUIAIIHOHHOM
MIPOU3BOJICTBE MCTEI] MOXKET OTKA3aThCS OT WCKa, a CTO-
POHBI MOTYT 3aKJIIOYUTh MHUPOBOE COTJIAIICHHE. YKa3aH-
HBIC BOJICU3BSIBIICHUS U YCJIOBUS MHPOBOTO COTJIALICHHUS
MOTYT OBITh CHOPMYJIMPOBAHBI KaK B CaMOW aIesuIsIH-
OHHOH >kajo0e Tak M B MPHJIOKEHHBIX K HAM JOKYMEH-
TaX, TaK ¥ B COOTBETCTBYIONIMX JOKYMCHTaX, MPEICTaB-
JICHHBIX B aMNEIUBIIMOHHYIO HHCTAaHIMIO IOCTE ITO0/IadH
aTNeJUIIUOHHON ’kajoObl. B ciiyuae mpuHATHS OTKasza
HCTIa OT MCKA WU YTBEPIKICHHUS MUPOBOTO COTJIAIICHHS
CTOPOH aleJUIIIMOHHAS MHCTAHIUS OTMEHSICT. BriHeCeHHOe
pelIeHre U MpeKpamaeT Mmporu3BOACTBO Mo Jeny. Ecnu mo
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OCHOBaHUsM, ykazaHHBIM B cT. 61 I'TIK, cyn oTkioHser
OTKa3 OT MCKa WJIM OT yTBEP)KICHUS MHPOBOTO COTJamie-
HUS, OH pacCMaTPUBAET AEJIO0 B aleUIAHOHHOM HOPSIIKE.

[MomoOHO cyny mepBOW MHCTAHINH, Cy.I alleUIIIIHOH-
HOW MHCTaHINU 3aHUMAaeT aKTUBHOE IIOJIOKEHHE B TIPO-
Iecce M B ONPENENEHHBIX CUTYaIHIX MOXKET OKa3bIBaTh
CYIIECTBEHHOE BO3/CHCTBHE Ha JIBU)KEHHE I'PaXKAaHCKOTO
nena. B wactHoctu, B cootBetctBuM cT.418 I'TIK, mpose-
psieT 3aKOHHOCTb U 0OOCHOBaHHOCTH IIOCT@HOBJICHHS CY-
Jla IEpBOM MHCTaHLUK 00’KaJIOBAaHHOM, HO BIpaBe U B HE
oOxkanoBanHOH wactn. Ho kak mpencraBisercs cyn He
CBSI3aH JIOBOJAMU aleJIIIMOHHOM »Kajlo0bl MM poTecTa
1 BIIPaBE MPOBEPUTH €TI0 B ITOJTHOM 00BEME, UTO HE BCerna
HMeeT MeCTo Ha mpakTuke. Kak mpaBmiio, OH HCIIONB3yeT
TOT 00BEM 00KaJOBaHMS, KOTOPHIN OMpeAenseTcss opH-
JIUYECKH 3aMHTEPECOBAHHBIMU JINIAMH
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HNOHATHUE IOPUINYECKUX ®AKTOB
N NX TIPABOITPUMEHEHUE

Xyosakoea B.C. (M® BUII)

OOmiee 3aKOHOAATENBEHOE PETYIHPOBaHUE IOpHIMYC-
ckux (aktoB B Pecniyonuke Benapych, rmaBHBIM 00pa3oM,
orpannuuBaercs cr. 7 I'paxxganckoro kojaekca Pecry6-
MKk benapych, corinacHo KOTOpO# IpakJaHCKUE TpaBa U
00513aHHOCTH BO3HUKAIOT U3 OCHOBAHUH, TIPETyCMOTPEHHBIX
3aKOHO/IATENIbCTBOM, a TAaKXE€ U3 JEUCTBUN TpaxKJaH U
FOPUINYECKUX JIUI, KOTOPBIE XOTS U HE MPEXYCMOTPEHEI
UM, HO B CHJIy OCHOBHBIX Ha4all U CMBICJIA TPa)XTaHCKOTO
3aKOHOJATEIhCTBA IMOPOXKAAIOT TPaXKJTaHCKUE TpaBa H
oOs13aHHOCTH [1].

B To e BpeMs ropuauueckue (GpakThl CBS3aHBI C OCY-
IIECTBJICHHEM BCEX TPaKJaHCKHUX NpaB U 00sS3aHHOCTEH,
SIBISISICh MX ocHOBaHMeM. OTCIO/Ia BO3ZHHKAET MpaBOMEP-
HBI BOTIPOC O TOM, Ha KaKWe UCTOYHUKHU MpaBa OMUpPaCT-
CA MPaBONMPUMECHUTEJIbHASA ACATCIIbHOCTh T'OCYIapCTBCH-
HbIX WU YaCTHBIX CYJIO0B U JOJKHOCTHBIX JIMI TOCydapCT-
BEHHOTO W YacTHOTO cekTopa. CiemyeT MpearnoyioKUTh,
YTO B MPaBONPHUMEHEHHN IOPUANYECKUX (PaKTOB B Ipax-
JMAHCKUX IMPAaBOOTHOIICHUSAX TpeoONagaeT WX IOKTPHU-
HaJIbHOE ompeneicHue. Tak, OOBIYHBIM Ui TOHUMAaHHUS
IOPUINYECKAX (PAKTOB SBISIETCSA IOKTPHHAIBHOE IIOJIO-
KCHHE, 9TO FOPUINYECKUE aKThl — 3TO (DaKThl pearbHOM
JIEHCTBUTENBHOCTH, C KOTOPBIMH JIEUCTBYIOLINE 3aKOHBI U
HHBIE NIPABOBBIE aKThI CBSI3bIBAIOT BO3HUKHOBEHHE, U3MeE-
HEHHE M IMpEeKpalleHHe T'PaXJaHCKUX MPaB U 00sI3aHHO-
CTeH, T.e. MpaBOOTHOIIEHUH [2, c. 431].

[IpuBeneHHOe BBINIE OMpENETICHUE IMO3BOJIIET OYep-
TUTh OCHOBHBIC IMTPU3HAKU JAHHOT'O IMMOHATHA:
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1) ropuamueckne (akThl €CTh OOCTOATEIHCTBA KOH-
KPETHBIE U HHANBUyaIbHBIC;

2) ropuaudeckne (HakThl MPEACTaBISIOT cO00H siBIIe-
HUSI JCHCTBUTEIBPHOCTH, CYIICCTBYIOIIHE B ONpPENCICH-
HOM TOYKE MPOCTpaHCTBa U BpeMeHu. Eciu peus uuer o
(akTax-IeHCTBHIAX, TO KOHKPETHOCTH ICHCTBHI O3HAJaeT,
YTO OHU COBEPLICHBI ONpE/ICICHHBIMU CyObEeKTaMU U He-
CyT KOHKPETHOE COLMAJIbBHOE M MPaBOBOE COAEpKaHUE.
KOHKpEeTHOCTh FOpUINUYECKHX (HaKTOB-COOBITHH BhIpaXka-
€TCsl B TOM, YTO OHHM HPOUCXOJAT B ONPEEICHHON MECT-
HOCTH B HEKOTOPBIH OIIpe/IeJIeHHbIl MOMEHT BPEMEHH.

3akoHOJATeIbHOE M JOKTPUHAIBHOE OINpE/eleHue
IOpPUIMYECKNX (haKTOB MOCPEACTBOM 3HAYUTEIHHOTO YHCIIA
KPUTEPHEB JICTAIN3YET MX DPEISITHBU3M, OTHOCHTEIBHOCTH
KakK JOBOJBGHO HOBOE HANPABJICHHE B IOPUCIPYICHINH. XOTs
HEKOTOpBIE OCHOBBI PEATHBH3MA IOPHIANYECKUX (DAaKTOB
3anoxeHsl eme B Jekmusax J.J. Meitepa. OH mmucai, 4to
Kakoe-HHOY/Ib CyOBEKTHBHOE TIPABO JIUIIO IPHOOpETaeT He B
CHITy THIMYHBIX (pakTOB. HenocraToyHo MMETH 171t 3TOTO
paBocmocoOHOCTh. Tpedyercs elre, «4TOOBI JIUIO OBLIO
CHOCOOHO K TPHOOPETEHHI0 MMEHHO JaHHOTO MpaBay.
OTO 3HAYMT, YTO NPHU ONpEICICHUH IOPUANYECKUX (ak-
TOB, JIONMYCTHUMBIX JUIi BO3HUKHOBEHHUS! CyOBEKTHBHBIX
mpaB, TpeOyeTcss y4YMTHIBATh NPEIMETHBIM acCIeKT, T.C.
BUJI TIPHOOPETAEMOTr0 TPAXKIAHCKOTO TpaBa U NPABOBOM
CTaTycC JIMYHOCTH B obmmiectse [3, c. 270-274, 287-291] u np.

[TomMuMO JIETanbHOCTH K IOPUANYECKHM (PAKTOM Cire-
JIyeT OTHECTH COIMAIBHYIO M NPHUPOIHYIO Hpenonpese-
JICHHOCTh. DTO O3HAYaeT, BO-TIEPBBIX, YTO HE BCE (PAKTHI
peanbHON JEMCTBUTEILHOCTH, COOTBETCTBYIOIIHE 3aKOHY,
NpUOOpETAIOT XapakTep HOPHUANYECKUX (aKTOB. Bo-
BTOPBIX, CYOBEKTHI IPAXKAAHCKOTO 000pOTa JCHCTBYIOT B
paMKax 0ObEKTHBHBIX 3aKOHOB ITPUPOJIBI M 00IIECTBA.

IOpuandeckue GakThl JOMKHBI TAK)KE UMETh 00IECT-
BEHHYIO 3HaYNMOCTb. X Henb3sd paccMaTpUBaTh TOJIBKO
¢ ¢opmanbHOH cTOpoHBI. OOIIECTBEHHO 3HAYNMBIMH SB-
JISIFOTCSL IGWCTBHSA, CBA3BIBAIOIINE ITPaBa U 3aKOHHbBIE MH-
Tepechl XoTs Obl ABYX Jul. COOBITHS M OJHOCTOPOHHHE
C/IENIKH, 3aTparvBalollie MpaBa W 3aKOHHBIE HWHTEPECHI
XOTsI OBI OJTHOTO JIMIA, TAKXKE MOTYT MMETh OOIIECTBEH-
HYIO 3HAaYMMOCTh W IIOJUIeXaT 3amuTe. He nmeror obmie-
CTBEHHOIl 3HAYMMOCTH U HE NPHU3HAIOTCS FOPHINYECKUMHU
(akTaMH B TpakJaHCKOM IpaBe OOBIYHBIC MPHPOIHBIE
SIBJICHUSI, & TAK)Ke JINYHBIE JEWCTBHSI, HE 3aTparuBaolye
MHTEPECOB JAPYIUX JIHL, Hanpumep, Oe3neicTBHs s
MOBBILICHUS] YPOBHSI CBOEr0 HMHTEIUIEKTa, (DU3UUECKOTO
COCTOSTHHS | Jp.

Hakownern, ropuandeckue (GpakThl JOIDKHBI UMETH JIOC-
TaTOYHO KOHKPETHBIM M ompelereHHbId xapakTtep. Ecim,
HaInpuMep, B JIOTOBOPE HE OIPEJIENICHBI €r0 CYIECTBCHHbIC
YCIIOBUSI, TO TAKOW JIOTOBOpP HE MOPOXKIACT, HE N3MEHSET U
HE TIpeKpaIiaeT rpakIaHCKUX IpaB i o0s3aHHOCTeH (cT. 402
I'pasxmanckoro koaekca Pecry6nuku benapych).

[MpumeHeHne TakuX OPUAMYECKUX (AKTOB KakK CO-
CTOSIHMSI UTPaeT BXHYIO POJIb ISl Pa3BUTHSI TPaxIaH-
CKHMX IpaBOOTHOWIEHUH. K pasHOBUIHOCTSIM COCTOSIHUI
KaK IOPUINIECKUX (PAKTOB OTHOCATCS COCTOSTHHSA B Opake,
POJCTBE, WYJCHCTBE B OMNpPENCICHHON OpraHM3aIni,
COCTOSHUE  HEJIeeCrIOCOOHOCTH,  HEIUIaTeKeCIIOCOOHOCTH,
MOHOTIOJIEHOT'O TTOJIOKEHHS Ha PHIHKE, ITOTIEYUTENIHCTBO U JIP.

TakuM 00pa3oM, JOKTPHUHAIBEHOE ONpEJeNICHNE TOHS-
TSI IOPUINYECKUX (PaKTOB BOCIIOIHSET MPOOEbI 3aKOHO-




JIaTeNbCTBA JUIA IeJIel MPaBONPUMEHEHHSI U BBINOJIHIET
(DYHKIMIO MCTOYHMKA T'PAXKIAHCKOTO IpaBa. YUeT €OuH-
CTBa MHOXKECTBA MHOXKECTB B FOPHIMUYECKHX (pakTax Mo-
3BOJIIET COYETATh HHIWBHAYAIN3M M YHHBEPCAJIN3M B
MPaBOTBOPYECTBE M OCYLIECTBICHUN TPAXKIAHCKUX MPaB,
yKa3bIBaeT HAa KOMIUIEKCHBIH XapakTep BCEX HOpHIMYe-
ckux (akToB VHIMBHIyanbHOE NMPUMEHEHHE IOpUANYE-
CcKUX (haKTOB, B CBOIO oOuepesb, TpeOyeT NPUMEHEHHUS
MPaBOBOTO PEISITUBU3MA.
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ITPABO HA ITPEJOCTABJIEHUE HTHOOPMAIIMA
KAK ®OPMA 3AIIIMTHI ITPAB IOTPEBUTEJIA

Ilesan B.A. (M® BUII)

[IpaBo Ha moiyrydeHHe NOCTOBEPHOI MH(POPMAINU SIB-
JSETCSI OHAM W3 OCHOBOIIOJIATAIOIINX IPaB MOTPEOUTEIL.
JlaHHOEe TIpaBO OXBATBHIBACT BCIO O(epTy MOTPEOUTEIH-
CKHUX MPAaBOOTHOIICHUH, U B 3TOM Cllydae HHPOPMAINOH-
Has OO053aHHOCTH IPOJABIa INPHOOpETaeT OCHOBOIIOJA-
TaroIlyio pojib, TaK KaK BO3HUKAECT OHO 0 3aKITIOYEHUS
JIoroBOpa. YiKe 3areM, nocie npuoOpeTeHus ToBapa (pa-
00THI, yCITyTH), TIOSIBJISIOTCS] HHBIE TIpaBa MOTPEOUTENS, K
pUMeEpPY, MPaBoO Ha O6E30MaCHOCTh TOBapa (paboThl, YCIIyTH),
TECHO CBSI3aHHOE C MH(GOPMAIMOHHBIMH TIpaBaMH U 00s-
3aHHOCTAMH. TakuM 00pa3oM, MOXKHO yTBEpPXIaTb, 4TO
nH(OpMaLMOHHbIE NTpaBa U 00S3aHHOCTH B TIOTPEOUTEINb-
CKHX JIOTOBOPAaX HOCST IPEIIOTOBOPHBIA XapakTep, U
SBJISIFOTCSI HETIOCPECTBEHHBIM IIPaBOM IOKYIIATENsl, 4TO
yalie BCEero HapymiaeTcs IpojaBlaMu. B pamkax naHHOH
CTaThbU cIiefyeT OTMETHUTh HapyIIeHHE INpaB MOTpeOuTe-
neit mpenxycmotpernnoit m. 1.1 4. 1 ct. 5 3akona «O 3amu-
Te mpaB norpedutens» [1].

[TosiBieHre HOBBIX MPOJYKTOB HA PHIHKAX MperioxKe-
HUSI HACTOJBKO BBIPOCIIO, YTO WHOT/Ia HE XBAaTaeT BpeMe-
HH TIPOBEPSTH Bce ONMBITOM. IIpomaBIibl, MOIB3ysCh IOPH-
JMYECKOM HErpaMOTHOCTBIO  OOJBIIMHCTBA TIpaXkJaH
MOJIB3YIOTCSL ATUM TaKUM 00pa3oM, YTO HOKYIaTelb caM
TOTO HE 3aMedast NOMaAAET Ha OOBIYHbIE YIOBKH IIPOAABIIOB.

OnmHUM W3 caMBIX pPaclpOCTPaHEHHBIX CIIydaeB He
IpeocTaBIeHNH MH(GOPMALMK B TIOJTHOM 00BEMe, SIBIIS-
eTcs cIydaii, IpH MOKyNKe MOOMIbHOTO TenedoHa, Koraa
mpojaser], obemasi MOKYIaTeNo, YTO MPH IMOKYIKE J0-
MIOJTHUTENBbHON (pacIIMpeHHON) TapaHTHH, y TOTPEOUTENs
Oyzmet OomnbIlie mpaB, TaKUX Kak, K MPHUMEPY: YCTpaHEHHE
HEI0OCTAaTKOB, BBI3BAHHBIX MEXAHWYECKHM BO3JICHCTBHEM
WITH TIOTIaZIaHieM BHYTPb ITOCTOPOHHUX BEIIECTB, JKHKOCTEH.

Crenyer OTMETHTBH, YTO B COOTBETCTBHM CO CTaTbei
426 I'paxaanckoro konekca Pecnyonmukn benapych (na-

nee — 'K) mo moroBopy KyIUM-TIPOJaXH OJHA CTOPOHA
(mpomaBerr) o0s3yeTcs mepenarb UMYIIECTBO (BEIb, TO-
Bap) B COOCTBEHHOCTh, XO3SHWCTBEHHOE BEIEHHUE, Olepa-
THBHOE YIIpaBJcHUE (Jajiee OIS IeNiell HACTOSIIEro pas-
Jie7a — B COOCTBEHHOCTD, €CIIM M3 CYILECTBA 00S3aTeIbCTBA
M CTaTyca CTOPOHBI B 0OS3aTEeIbCTBE HE BBITEKACT HHOE)
Jpyroii cropoHe (TOKyIaTeso), a MOKymnaTeslb 00s3yercs
MIPUHSTH 3TO UMYIIECTBO U YIUIATUTh 32 HEr0 ONpe/iesieH-
HYI0 JCHEeXKHYIO cyMMYy (LieHy) [2].

Pazymeercs, 4To npenocTaBiIeHUE MOKYATeI0 He00-
XO/IMMOH M OCTOBEpHOIl MH(OpMaNUK, Ha OCHOBE KOTO-
POl TOKymaTeab MOXKET CleNaTh NPaBHIBHBIA BBIOOD,
AMeeT BaXHOE 3HAYCHHE NI 3aIUTHI MpaB MOTpeduTe-
JIeH, ¥ OOHWM W3 CaMBIX OCHOBHBIX IIPaB HOTPEOHTENS
SIBIISICTCS TIPABO HAa KaUeCTBO TOBApa, B KOTOPOM yKa3aHo,
YTO «B COOTBETCTBUH C 4. 4 cT. 439 I'K, eciin B cOOTBET-
CTBHH C 3aKOHOJATEIECTBOM WIH APYTUMH 00s3aTeNb-
HBIMH TPaBWJIaMH TIPEIyCMOTPEHBI TpeOOBaHHUSA K Kade-
CTBY IIPOJIaBa€MOI0 TOBapa, TO MPOJABEL, OCYIIECTB-
JISIOIIUNA  TIPEANPUHUMATEIILCKYIO JICATCILHOCTh, 00sI3aH
nepenaTh MOKYNATeJII0 TOBap, COOTBETCTBYIOIIUH STHM
TpeboBaHusIMY. Eciu ke nmpuoOpeTeHHAsTEXHUKA ClIoMaliach
HE MO BHHE CaMOro MOKymaTess, TO MpoJaBel 00s3aH
YCTpaHHUTH HEIMOJAIKH 32 CBOH CYET W O0ECIEYHTh TOC-
TaBKy TOBapa, JIMIIb B CIy4ae, KOTJa JaHHAs TEXHHUKa
clioManach He MO BHHE CaMoro morpebutens. J(aHHBIM
MIPaBOM MOTPEOHTENTh MOXKET BOCIIOIE30BAThCSA B TCUCHHE
TapaHTUHHOTO CpPOKa MpeaycMOTpeHHOro ['pakmaHckum
koxekcoM PecrryOmmku bemapycs.

B ciyuae obHapyxenust moTpedureneM HeJOCTaTKOB TO-
Bapa M NpeIbsBIeHNs] TPeOOBaHMUS O 3aMEHe TaKOro TOBapa
npozasel] (M3roTOBHUTEIb, OCTABIIMK, TIPEICTABUTEIb) 005-
3aH 3aMEHHUTh TAKOW TOBAp HE3aMEJIMTENBHO, a MPU HEoO-
XO0OUMOCTHU HOHOHHHTCHLHOﬁ TMPOBEPKU KayeCTBa TaKOT'O
TOBapa IMPOAABLIOM (M3rOTOBHMTEJIEM, MOCTABLIMKOM, IMpEN-
CTaBHTEJIEM) — 3aMEHUTD €T0 B TCUCHHE YCTHIPHAIIATH JTHEH
CO JTHS TIPEABSBICHUS YKa3aHHOTO TPEOOBAHMS.

Iocne Toro kak mponaser (M3rOTOBUTENH) YCTPAHILT
HEIOCTAaTKH B TOBape HEHAICKAIIETO KaueCTBa, CIeIyeT
OTMETHTH, YTO UCUUCIICHUE TapaHTUHHOTO CPOKa I0 4. 4
cT. 441 I'K ycranaBnuBaercs TOH XK€ MPOJOJDKUTENBHO-
CTH YTO M Ha 3aMeHeHHbIH ToBap. OO 3TOM YacTo yMmal-
YMUBAIOT MHOTHC NPOAABUBI-KOHCYJIbTAHTBI, U CChUIIAACH
Ha CBOE€ CYOBEKTHBHOE MHEHHE JAl0T HE3aKOHHYI0 He-
000CHOBAaHHYIO OIIEHKY CBOUM JIEHICTBHSAM.

Bce ot mpaBuiia U yCIOBHs 3aKIIOUEHHS JOTOBOpa
KYIUTH-TIPOJJa’KU TTOKYIaTellb MOXET U He 3HAaTh, IOATOMY
esrecoo0pa3Ho, 4ToOBI MPOAABEI MPOCBEIIAN MTOKYIIaTe-
Js 1o 3tuM BompocaMm. OpHako, kak orMedaer E. 1O.
CBHHIIOBa, «IIOJABIIIONICEe OOJNBIIMHCTBO MPOM3BOIUTE-
JIEH TPOAYKTOB THTAHUS YKAa3bIBAlOT OOS3aTEIbHYIO B
cuy cr. 10 3akoHa «O 3ammuTe mpaB MOTPEOUTENCH HH-
(dhopmamnuio 0 ToBape OYeHb MEIKUM, MPAKTUISCKU HEUH-
TaberpHBIM mpuhTOM» [3, C. 244].

B cootBerctBum ¢ 4. 1 cr. 16 3akona «O 3amuTe TpaB
MOTPEOUTENEH», €CNU TOTPEOUTENI0 HE MPeAOCTaBICHA
BO3MOXKHOCTh HE3aMeJUTUTEILHO MOYyYUTh B MECTE peaiu-
3allid TOBapa, HEOOXOIMMYIO M JOCTOBEpHYIO HHpopMa-
LIMI0 O TOBape, MOTPEeOUTENb BIIpaBe MOTPeOOBaTh OT BO3-
MEIIEHNs1 YOBITKOB, BBI3BAHHBIX HEOOOCHOBAHHBIM YKIIOHE-
HHEM OT 3aKJIFOYEHHS JIOTOBOPA, a ECIU JI0TOBOP 3aKIIFOUYEH, —
B pa3yMHBIH CPOK MOTPeOOBATh OT MPOJaBIa PacTOPKEHHS
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JIOTOBOPA M BO3BpaTa YIUIAYEHHOU 3a TOBAp JIEHEKHOU CyM-
MBI TMOO OT M3TOTOBHTENS BO3BpaTa YIUIAYCHHOM 3a TOBAp
JICHEXKHOH CYyMMBI, a TAaKKe BO3MEILECHHUS IPYTUX YOBITKOB.
Bpen, npuuvHEHHBIH BCIEICTBHE HEIOCTOBEPHOM WM He-
JIOCTATOYHOW MH(POPMALMU O YCIyre MOICKUT BO3MEIIe-
HHIO, €CITM OH BO3HHK B T€UECHHE YCTAHOBICHHBIX CPOKA T'OTHO-
CTH WU CPOKA CITY>KOBI TOBapa, a IpU OTCYTCTBUH TaKOBBIX — B
TeYeHUe JECATH JIET CO JTHS IPOU3BOACTBA TOBApa.

TakuM o00pa3om, Ui TPaMOTHOTO NPENOCTAaBIICHUS
nH}opManuM 0 ToBape W IPaMOTHOM 3alUTHl CBOUX MO-
TpeOUTENBCKHUX TIPaB HY>XHO pa3paborats [lonoxeHue 00
STHKE MPOJaBlia U MOKYyMaTeNs ¥ IPOBOJIUTH CePTHHUIIM-
pOBaHHOE OOy4YEeHHE NPOJABLOB I JIOMTyCKa UX K TOP-
rosie. Taxke cremyeT ydecTh HEOOXOAMMOCTH BKITIOUE-
HUSA B 4. 2 cT. 7 3akoHa «O 3amuTe TpaB motpeduTeneii»
JIOTIOJTHEHHE 00 YCTAHOBJICHHM CIENMAIbHOTO BHIA OT-
BETCTBCHHOCTH 3a HEIOJHOE W HE JOCTOBEPHOE MpEenoC-
TaBICHHE WHPOPMAIMKM O JONOIHHUTENBHBIX YCIIyrax
NpeAaraeMbIX U3rOTOBHUTENEM. 32 3THM ClIeTyeT BHECTH
B ctathio 446 'K, 00 00s3aHHOCTH MPOJABIA HECTH TPaXK-
JIAHCKO-TIPABOBYIO OTBETCTBEHHOCTh 33 HEZI0OpPOCOBECTHOE,
HETIOJIHOE WIT HEJIOCTOBEPHOE TPEAOCTaBlIeHHe MH(OpMa-

X MOKYNAaTEIIto0, BCJICACTBUC YETO, JIMIO TTOHECIO y6LITKI/I.
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CMAPT-KOHTPAKT - HE 1OT'OBOP, A HOBAA
PAHEE HEU3BECTHAS ITPABY TPETbA
D®OPMA JJOT'OBOPA - <MATEMATHYECKH-
SJIEKTPOHHASA ®OPMA JJOT'OBOPA»

Yuzuneiiuuk-Pynk A.A.
(FOpuouueckuiio xonnedc Bry)

BBenenue: nmoHsiTue cMapT-KOHTPAKTa

B XXI Beke, Beke HOBBIX TEXHOJIOTHH, MBI JJOBOJBLHO
4acTO MOKEM YCIbIIIATh TAKUE CJI0BA KaK, KPUITOBAIIOTA
u OoutkomH. [IpaBna, OonbIas 9YacTh HACENCHHS CUHTACT
3TO YEM-TO COMHMTEJIbHBIM, HEKOTOPBIE MOTYT JIaXKe 3TO
CpaBHUTH ¢ (PMHAHCOBBIMH MMHPAMUIAMHU.

Bce 310 npoucxonut, NOTOMY 4TO JIFOJU HE OCBEIAOM-
JIEHBI ¥ HE TIOHUMAIOT CYIIHOCTH YKa3aHHOTO SIBICHHUSI, a
KaK MblI 3HaeM U3 IICUXOJIOTHH, BCE HOBOC M HEH3BEJaH-
Hoe — myraet. OJIHAKO JIOAH, KOTOPhIE XOTh B KaKOH-TO
CTETIeH! 3HAKOMBI C TEXHOJIOTHEH OJIOKYeHH, KoTopas Kak
pa3-Takd W SIBJISETCS OCHOBOW JUISI KPHUITOBATIOTHI, MO-
HUMAIOT, 9TO OJOKYEHH U3MEHUT MHUP.

Ho, xorenock Obl MOAYEPKHYTH, YTO KPUITOBAIIOTA
HE CIMHCTBCHHAs «PEHWHKapHAIs OJIOKUYeitHa», a cyIle-
CTBYIOT pa3jn4Hble (OPMBI €ro MpHMEHEeHHs (peasm3a-
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UMW), U B HACTOAIIeH paboTe XOTelnoch OBl 3aTPOHYTH
TaKym ero GopMy, KaK «CMapT-KOHTPAKT».

Y cMapT-KOHTpaKTa JOBOJIBHO MHOTO Pa3IMYHBIX OII-
peneneHnii, Kak ¢ «TeXHHYECKOI» TOUKH 3PEHHs, TaK U C
«1paBoBoit» [1]. OmHaKo MaHHBIE ONpENeNeHUs He OTpa-
JKalOT TPABOBYIO MPHPOAY CMapT-KOHTPAKTa, KaK Tpax-
JTAaHCKO-TIPABOBOTO SIBJICHUSI.

Ha Ham B3rmsa, cMapT-KOHTPAakT — 3TO Pa3HOBUA-
HOCTB (DOPMBI I'Pa’kAaHCKO-TIPABOBOT'O JIOTOBOPA, KOTOpast
JIOJDKHA UCIIONB30BaThCs U MCIIOJIB3YeTCsl sl oopmIie-
HHSI JOTOBOPOB MJIM YCJIOBHH JOTOBOPOB, 3aK/IIOYEHHBIX C
NPUMEHEHNUEM JJICKTPOHHBIX CPENCTB CBS3HM, B KOTOPBIX
UCTIONTHEHHUE 0053aTeNbCTBA CTOPOH aBTOMATH3HPOBAHO U
Oyzer obecrieunBaeTCsi KOMIIBIOTEPHON MPOTPaMMOif; TO
€CTb, TO, YTO MPETYCMOTPEHO B CMapT-KOHTPAKTe, OyAeT
HCTIONHATHCS ABTOMATHYECKH, M He OyzmeT TpeOoBaTh
BMEIIATENBCTBA HU CAMUX HEMOCPEICTBEHHO yYaCTHHKOB
JIOTOBOPA, HU TPETbEH CTOPOHBI.

WHbIMU c0BaMH, CMapT-KOHTPAKT — 3TO (opmMa J0-
roBOpa; KOTOpas HalucaHa Ha S3bIKe NpPOrpaMMHpPOBa-
HUSI, B BUJIC UCIIOJIHIAEMOTO KOJa; caM KOJ| — XpaHUTCS Ha
wiatdopme; ngaHHas 1arGopma MOCTPOEHa Ha OCHOBE
omokueiiHa. CMapT-KOHTPAKT, CO3JaH JJs TOTO, YTOOBI
BCE YCIJIOBHS JOTOBOPA OBLIH «IPO3padHbD», HEIb3sI OBLIO
HaWTH JIa3efiKy W MHTEPIPETUPOBATH YCIOBHUS B YbIO-TO
MOJB3Y, TaK KaK «KO/I» He OOMaHeIb.

TaxuMm 06pa3om, ele pa3 MoJIepKHEM 3TO:

CMapT-KOHTPAKT — 3TO HE JOTOBOP, KaK TAKOBOH, W HE
HOBBIH THII WJIM BUJ IOTOBOpA, a JINIIL HOBas, paHee He-
M3BECTHAs MpaBy, (hopMa T0roBopa.

[MpuHOMn paboTel cMapT-KOHTPaKTa

Ilpn paccMOTpeHMHM TNpHHIMNA pPa0OTHl  CMapT-
KOHTPaKTa, B IIEPBYIO OYepelb, OTMETHM 3JIEMEHTHI
CMapT-KOHTpPaKTa («yMHOTO JOTOBOPa», «UHTEIICKTY-
aJBHOTO JOTOBOPAY):

(A) neuentpanmzoBaHHas Iwiatdopma, (B) mommmcu
CTOPOH «YMHOTO HoroBopay, (B) odopmienue oObekra
norosopa, (I') odopmieHne CymecTBeHHbBIX YCIOBHH J10-
roBOpA.

Ha ocHOBe M3J10’)KEHHBIX 3JIEMEHTOB, MOXKHO BBIBECTH
MPUHIUI padOTHl CMapT-KOHTPAKTA:

(A) mepBoe neiicTBHE — «CyTh JEHUCTBHS) (IIepEChlIacT-
CsD» B KOMITBIOTEPHYIO CETh PABHOIIPABHBIX y3JIOB (OHH Ha3bl-
Barotcs Hojlamu); (B) BTOpoe neifcTBue — ceTh HOA yXe B
CBOIO ouepenb MOATBEP)KAAET CTaTyc Hojb3oBareis; (B)
TpEThe NEUCTBUE — CETh «IIPHU3HAET» («COBEPIIALT)
IOPUANYIECKH 3HaYNMOE JICHCTBHE.

[TpenmymiecTBa cMapT-KOHTPAKTa:

(A) «ckopocTby; (b) «3amuIeHHOCTh YCIOBHIA JOTO-
Bopay; (B) «mpospaunoctey; (I') «<HEU3MEHIEMOCTD yCIIO-
BUil oroBopay, ([]) «aBromMaTHyeckoe HCIOJIHEHHE O0s-
3aTEJbCTB T10 JIOTOBOPY».

Cdepa mpumeHneHust cMapT-KoHTpakTa. Uto ke Kaca-
eTCsl MPUMEHEHHsI CMapT-KOHTPaKTa B MHpE, TO €ro Ha-
crosiiiee u Oymyiiee, IpudeM He TOJIbKO B cepe nmyie-
CTBEHHOT0 000pOTa; MOXKHO PacCMOTPETh Ha IMpHUMeEpe
"Benmort xuurn" Ilamater mudposoir xommeprmn CHIA
(CDC) [2], B koTOpoOi#i puBeaeHk! 12 cdep ero npruMeHeHus:

(A) Bo-TIepBBIX, «M(POBast WACHTUIHOCTD JTUYHOCTH;
(b) BO-BTOpBIX, «cuUcTeMaTW3amUsi W TpeoOpa3oBaHUE
B 1mdpoBoii Bua EmmHOro TOproBoro komaekcay; (B)
B-TPETBUX, «HCKIIIOUCHUE PA3INYHOTO POJA MOCPEAHUKOBY;




(') B-4eTBepTHIX, «MEXKIyHApOIHBIE pacueTbDy; (/1) B-
IIITBIX, «KOHTPOJIb TOBAPOB Ha NPEAMET MX COOTBETCTBHS
cTaHmaptam u ceptuduranum»; (E) B-mIecThIX, «BeIcHUE
(uHaHCOBON oTueTHOCTHY; (PK) B-CEIBMBIX, «aBTOMATH3a-
st 00pabOTKK WIOTEYHBIX IIIaTekei»; (3) B-BOCHMBIX,
«obecrieueHne mepenaun uMyriecTBa»; (M) B-IeBSTHIX,
«KOHTpOJIb TOCTaBKU ToBapa»; (K) B-mecsThIX, «XpaHeHHe
BCEll HMCTOPHM aBTONPOWCLIECTBUI, CTPAXOBBIX MOJIHCOB,
3anmceil mo wucropuu BoxkAeHus»; (JI) B-OXMHHAAIATHIX,
«neperaya HHPOPMAIMH O MAUEHTaX MEXIY KIMHUKAMID;
(M) B-mBeHaAUATHIX, «IIepefaya JAHHBIX O 3a00JICBaHUU
paxkom».

Henocrarku cMapT-KOHTpaKTa:

(A) Bo-TIepBEIX, HEONPEACTICHHBIH MPAaBOBOW CTATYC;
(b) Bo-BTOpBIX, «B pab0TE CMAaPT-KOHTPAKTOBY MCHOIB3YETCS
JWIIb KPUNITOBAJIFOTA, KOTOPAs HE ABJIACTCS O(PUIIHAIBHBIM
(bMHAHCOBBIM CpEICTBOM BO MHOTHX cTpaHax mupa; (B)
B-TPETHHX, PACHpPOCTPAHEHHE TaKOTO BHJA aBTOMAaTH3H-
POBaHHBIX TEXHOJIOTHH MPUBENET K OCIA0JICHUIO CYIIECT-
BYIOIIMX COLMAJIBHBIX WHCTHTYTOB; MOCIEIHEE MOXKET
BECTH K MCUE3HOBEHMIO 3HAYUTENBHOI'O KOJIWYeCTBa pado-
qux MecT; (I') B-ueTBepThIX, OOJBIIMHCTBO YYaCTHHKOB
UMYILECTBEHHOTO 000pOoTa HE IOHMMAIOT, YTO TAaKoe
CMapT-KOHTPAKT M €ro CyIIHOCTh; (/1) B-IIATHIX, co31aHne
CMapT-KOHTPAKTa — 3TO CIIOXKHBIN mpouecc; (E) B-mecTsIx,
OyZyun KOMIIBIOTEPHOH NpOrpaMMoOHN, CMapT-KOHTPAKT
OyzeT monBep)keH Oaram, a Tarke paboTa 1Mo €ro IoAro-
TOBKE MOXET BECTHCh HEKOppekTHO; (JK) B-cenmpMbIX, 1o
CBOW CyTH, CMapT-KOHTPAaKT HE 00NazaeT I'MOKOCTBIO, TO
€CTh «YMHBIH JIOTOBOp» HEBO3MOXHO H3MEHHTH;, (3) B-
BOCBMBIX, CMapT-KOHTPAKT TI0 CBOW CYyTH, SIBIISIETCS «Hjie-
ATBHOI MOJIENBIO», @ pa3 TaK, TO OH HE YYUTBIBAET 00CTOS-
TENbCTBA U «HE HACATBHOCTh BHEIIHEro mupay; (M) B-
JIEBATBIX, CAMO YCTPOWCTBO, KaK ¥ 3aIUCh C KIFOYaMU MOXK-
HO TIOTEPSATH, M YEJIOBEK MOIPOCTY HE CMOXKET BOMTH B CHC-
TEMY, €CTh M BOIPOCHI K 3aIUTE HMEHHO yCTPOWCTBA MOJIb-
30BaTessl, TAK KaK OHO SIBJISIETCS CJIA0BIM 3BEHOM B MH(OP-
MaroHHOH Oe3omacHocTH; (K) B-mecsTIX, HepocTaTouHas
CKOPOCTb W IIPOM3BOJMUTENHHOCTE OJIOKYEHHA, a Takke He-
BO3MO>KHOCTb 3aITMCHIBATL OOJIbIIHE 00beMbl JaHHBIX; (JI)
B-O/IMHHAANATHIX, P PACCMOTPEHUsI CIIopa IO J0r0BO-
Py, 0ohOpMIIECHHOMY CMapT-KOHTPAKTOM, BEJIHMKa BEPOST-
HOCTb TOTO, YTO B CYyJIe «BO3HUKHYT BOIIPOCHD» COBEpIIIe-
HHS WJIM HE COBEpIICHUS JOTrOBOpa, HApYIIEHHs WM HE
HapylieHust 00s3aTe’abcTB U T. A.; (M) B-ABEHAALATHIX,
«PEeTyNUPOBATh CUCTEMY 0€3 PEryIHPYIOLIET0 Ha30pay —
HEBO3MOXHO, a pa3 Tak, TO Uil (YHKIMOHHPOBAHUS
CMapT-KOHTPaKTa HEOOXOAWMO c€O3/1aBaTh aJMHHHCTpa-
THUBHYIO IIPOLIEAYPY; TO €CTh OIOPOKPATHUECKHI IIpoIiecc.

BriBog. CmapT-KOHTpakT 3TO MpPOSIBICHHE HOBOM
mdpoBoit s5koHOMUKH. [Ipu 3TOM, CMapT-KOHTPAKT, 3TO
HE TPa)XIaHCKO-TIPaBOBOH JIOrOBOP, TO €CTh HE COTJIAIICHHUE
CTOPOH O BO3HHMKHOBEHHH, HW3MEHEHHH, IMPEKpaIICHUH
TpaXJIaHCKUX MpaB U OOS3aHHOCTEH (CM., B YaCTHOCTH,
ctateio 154 I'K Peciy6sinku bemapycs [3]);

CMapT-KOHTPAKT — 3TO JIMIIH HOBas (opMa JOTOBOPA,
a He ero HOBBII BUJI MJIH THII.

B netictByromieit pepakiuu 'K Peciyonmku benapychb
y norosopa (mo mpaBy Pecnybnukn benmapych) moxer
OBITH JIMIIb YCTHAsl WJIM NMCbMEHHasi Gopma (CM. CTaThio
159 TK Pecrry6nuku Benapycs [3]); MBI ke yTBepkaaem,

YTO CMapT-KOHTPAKT — 3TO TPeThsi (opMa JOroBopa —
«MaTEMaTHIECKU-3JICKTPOHHAS.

B cBs3u ¢ ykazaHHbIM, npeasiaraeM BKIIOUHTH B 'K
Pecrry6miku benmapych (MPUMEHUTETHEHO CMapT-KOHTPAKTY),
TpeTbio (GOpPMYy TpakJaHCKO-IPABOBOTO JOTrOBOpa IO
mpaBy Pecnybmmku bemapyce — «MaTeMaTHUECKH-
9JIEKTPOHHYIO (pOpMy J10rOBOpay.

A nmenso nyHKT | crateu 159 I'K Pecnyonuku bena-
PYCh HEOOXOUMO H3JIOKHUTH CICTYIOMICH PeaKIUei:

«Crenku coBepUIAlOTCS YCTHO, WIM B IHCHBMEHHOM
¢dopme (IpOCTOIl WM HOTapUAIBHOI), WM B MaTeMaTH-
YEeCKU-IJIEKTPOHHOH hopme».

JIUTEPATYPA

1. Bitcoin is not just digital currency. It’s Napster for finance //
https://fortune.com/2014/01/21/bitcoin-is-not-just-digital-currency-its-napster-
for-finance/;  Cmapr-xontpaxkt //  https:/ru.bitcoinwiki.org/wiki/Cmapr-
KOHTpaKT#cite_note-1; Introduction to Smart  Contracts  //
https://solidity.readthedocs.io/en/latest/introduction-to-smart-contracts.html;
Jexper Ilpesunenta Pecrryomixu bemapycs or 21 nexabpst 2017 r. Ne 8 «O
pasBuTHH 1H(POBOI IKOHOMUKW // COOPHHK MPaBoBbIX akToB "HarmoHasb-
HBIH peecTp NpaBoBbIX akToB Pecrryomuku bemapycs"”, 2018 r., Ne 1

2. Smart Contracts: Is the Law Ready? // https://digitalchamber.org

3. I'paxnanckuii kogexc Pecry6muku Benapycs // Bemamacips Ha-
upsiHAMBHAra cxony Pacoy6umiki bemapycs, 1999 r., Ne 7-9, ct. 101

0 BO3MOKHOCTU OTHECEHUS K KPYITHBIM
CIEJIKAM 11O ITIPABY POCCUMCKOMN
®EJEPALIMHA PEILHEHUSI OT UMEHHA

XO3SIMICTBEHHOI'O OBIIECTBA,
HOABIOPUCIUKIIMOHHOI' O [TIPABY
POCCHUICKOM ®EJEPALIUNA:

O IIPEJIOCTABJIEHMHU COI'JIACHSI HA
PACHOPSI)KEHUE YHUTAPHBIM
HPEANPUSATUEM, IOAbIOPUCIAKIIMOHHBIM
IIPABY PECIIYBJIMKHU BEJIAPYCb,
HAXO/ISIIIUMCS HA EI'O BAJIAHCE
HEJBUXKUMbIM UMYIIIECTBOM

Yueuneituuk-Qyux EA. (BHII)

B cyne6Ho# mpakTuke, a TakXe TOKTPHHE BO3HUKAIOT
BOIPOCHI, CBSI3aHHBIE C BO3MOXHOCTBIO NPU3HAHUS HE-
JEACTBUTENLHBIM PELICHUSI POCCUICKOTO XO3SHCTBEHHOTO
o0IecTBa, Kak YYpeAWTeNs] YHHTapHOTO MpENIpHUsTHS,
TIOIBIOPUCANKIIMOHHOTO TipaBy Pecny6muku benapycs, o
MIPEJOCTABICHUHN COIJACHs YHHTApPHOMY HPEANPHUITHIO
Ha pacnopsHKeHHE HaXOJIIMMCS Ha ero OanaHce HeIBH-
KUMBIM HUMYIIIECTBOM.

B ocHoBe yka3aHHOI «BO3MOXHOCTHY» JIEKUT OLIEHKA
paccMaTpHBaeMoOro COIJIacusl B KadecTBE KPYITHOW crel-
K{ 7SI XO34MCTBEHHOTO 0OIIecTBa, MOJBIOPUCAUKINOH-
Horo mpaBy Poccuiickoit deneparmu. [locnennemy 06-
CTOSITENILCTBY M MOCBSIIEHA HACTOSILAS CTAThsI.

1. Onpenensst CyIecTBO MOCTABJICHHOH B IpeaMOyiie
po0emMbl, He0OOXOIUMO OTMETUTH, YTO B OCHOBE pac-
CMaTpPHBAEMBIX OTHOLICHUHA HaxXOAATCA  IOJOXKEHUS
myHkTa 3 crateu 276 I'K Pecnybnuku benapycs, B cooT-
BETCTBHUHU C KOTOPBIMU:

«IOpUMYECKHE JIMIa He BIIpaBe NMPOJaBaTh NPHHAI-
JIe)Kalnee UM Ha IpaBe XO3AHCTBEHHOTO BEICHUS HEIBIDKHU-
MO€ MMYIIECTBO, CAABATh €r0 B apeHIy, B 3aJI0T, BHOCHTh
B KadecTBE BKJIaJa B YCTaBHBIH (OHJ XO3SICTBEHHBIX
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OOIIIECTB ¥ TOBAPHINECTB WM HHBIM CIIOCOOOM PaCTIOpsKaTh-
¢Sl TUM UMYIIIECTBOM Oe3 coryacusi COOCTBEHHHMKA. .. » [1].

TakuM 00pa3oM, B OCHOBE HEOOXOJIUMOCTH IOJTy4e-
HUSI TIPUBEJICHHOTO COTJACHs HAaXOISTCS HOPMBI IIpaBa
PecnyOonmuku bemapych, Tak Kak pedp HAET O 3aKOHOIA-
TETIbHOM OTPaHWYEHUH IPABOCIIOCOOHOCTH FOPHANYECKOTO
JUIAa — YHUTAPHOTO MPEINpUATHUS, HOIBIOPUCIUKIIUOH-
Horo npaBy Pecriy6nuku benapycs.

2. IlpenocraBneHue ke HEMOCPEACTBEHHO CaMOro CO-
rnacus (Kak TaKOBOTO) Ha pPacloOpsKEHUE YHUTapHBIM
IpeNpUsSTHEM CBOMM HEABIDKUMBIM HMYIIECTBOM, B
YacTHOCTH, Iepe/iady MMYIIECTBA YHUTAPHOTO MPEeNPUATUS B
3ajor, ompezaensercs npasoM Poccuiickoit denepanuu.
CraenaHHBIIN paHee BBIBOJ OCHOBAH Ha CIIEIYFOLIEM:!

(a) mpemocTaBieHHE COTJIACHS Ha PACIIOPSDKCHHE He-
JIBIDKAMBIM ~ MIMYIIECTBOM YHHTapHOTO HPEANPUSITHS
mpencTaBisieT co0oii neiicTBre, coBepiaeMoe opuande-
CKUM JIIIIOM — XO3SIICTBEHHBIM OOILECTBOM, ITOIBIOPHC-
JIUKIMOHHBIM npaBy Poccuiickoit denepanuu;

(0) Ha ocHoBaHWM KOHBEHIIMH O MPABOBO MOMOIIH U
IIPABOBBIX OTHOIICHUSX IO T'PaXJAHCKUM, CEMEHHBIM U
YTOJIOBHBIM JeJIaM, COBEpUICHHOM B r. MUHCKe, 22 sHBa-
ps 1993 rona, ydyacTHUKaMH KOTOpOH sBisitoTcs U Pec-
mybnuka Bemapych, u Poccuiickas ®eneparnus (IyHKT 3
craten 23): «IIpaBOCIOCOOHOCTD IOPUANYECKOTO JIHIA
OTIpeeTIsIeTCsl 3aKOHOJAaTeIbCTBOM TOCYapcTBa, MO 3a-
KOHaM KOTOPOTO OHO OBLIO yUpexkaeHo» [2];

(B) B cruty CormanieHust 0 MOPSIZIKE Pa3perIeHus! CIIOpoB,
CBSI3aHHBIX C OCYIIECTBIICHHEM XO3SHCTBEHHOM IESTEIBHO-
cTH, coBepiieHHoro B I. Kues, 20 maprta 1992 roaa, ydact-
HHKaMH KOTOPOTO TaKke BJstoTcs Pecybnuka benapych u
Poccuiickas @eneparms (IyHKT a) craTeu 11):

«rpakAaHCKas MPaBOCHOCOOHOCTh U JIEECIIOCOOHOCTD
IOPUINYECKUX JIUI U HpeANpHHUMATeNe ompeaensercs
[0 3aKOHOJAATENbCTBY TocydapcTBa - yuacTHHKa Compy-
xectBa HesaBucnmpix 'ocynapcTs, Ha TEpPUTOPHU KOTO-
pPOTO YUPEXJICHO IOPHIMYECKOE JIMIO, 3apeTUCTPUPOBAH
npeanpuHuMarensy [3];

(T) 1, HaKOHEI, ¥ B COOTBETCTBUH C HAIMOHAJILHBIM
O€OPYCCKUM TIOXO/IOM, PEaJIN30BAHHBIM B CTaTbAX
1111 u 1112 TK Pecrybnuku benapycs:

«3aKOHOM IOPHIMYECKOTO JHI[a CYHUTAeTCad IIPaBo
CTpaHBl, TI€ 3TO IOPUIMYECKOE JIMLO YUPEXKAECHO» (CT.
1111 'K Pecny6muku benapychn);

«['paxganckas TPaBOCIIOCOOHOCTh  HHOCTPAHHOTO
IOPUINYECKOT0 JINIa ONpeAessieTcs IO TNpaBy CTPaHBI,
rie yupexxaeHo ropumamdeckoe mumo» (m. 1 cr. 1112 TK
Pecniy6muku Bemapycs) [1].

3. Takum oOpa3oM, ACUCTBHE, MPEICTABISIONIIEE CO-
00l cornacue Ha pacloOpsDKEHHE HEABMKHMBIM HMYyIIe-
CTBOM YHHTapHOTO TPEIIPHITHS JODKHO COOTBETCTBO-
BaTh TpeOoBaHMsAM mpaBa Poccuiickoit @eneparum.

4. B paMKax onuchIBA€MOM HaMHU KOHCTPYKIIHU:

JIaYd COTJIACHsI Ha PacCHOpsDKEHHE MMYIIECTBOM YHH-
TapHOTO MPEANPHATHSA, ITOIBIOPUCANKIIMOHHOTO TPaBy
Pecniyonmukn  Benmapych, XO3SIMCTBEHHBIM — OOIIECTBOM,
MOABIOPUCANKIMOHHBIM NpaBy Poccuiickoit denepanuu;
HEOOXOIUMO OTMETHTH:

YTO PACCMATPUBAEMOE COTJIACHE MOYKET OLEHHMBATHCS
Kak KpyIHasi C/leJIKa aKI[MOHEPHOro OO0IIecTBa, IOJBIO-
pucaukioHHoro npasy Poccuiickoit denepanuu.
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5. B cBsI3u ¢ TIpUBEJICHHBIM B ITyHKTE 4 OOCTOSTENBCT-
BOM OCOOBI MHTEpPEC MPEACTABISAET BOIPOC: KaK POCCHH-
CKOE TPaBO M MPaBONPHMEHHUTEIbHAs (IPEXIE BCETO, Cy-
nieOHast) MPaKTHKa «COOTHOCAT TOHSTHS). «KPYITHASI CAEIKA
AKIIMOHEPHOTO OOIIECTBA» U «OJXHOCTOPOHHSS CIIETIKa»?

6. OTBeyast Ha IOCTABICHHBIN BOIIPOC, OTMEYAEM, UTO:

(a) B cuny nysakTa 9 Ilocranosnenus [lnenyma Bep-
xoBHOro Cyna Poccuiickoit @enepamuu ot 26.06.2018
Ne27 «O6 ocnapuBaHUM KpYNHBIX CHEJIOK MU CHEJOK, B
COBEpLIEHNH KOTOPBIX HMEETCS 3aHHTEPECOBAHHOCTHY:
MOJIOKEHHSI O KPYMHBIX CHEJNKaX HNPUMEHSIOTCS B OTHO-
IIEHUH OHOCTOPOHHUX CJIEJIOK, B CIIy4ae, eClid UX CO-
BEpIICHHE MPHUBOAUT K OTIYKACHHIO MMYILIECTBA, CTOH-
MOCTB KOTOPOTO HpeBbImacT 25 % oT odrueit OanaHcoBOi
CTOMMOCTH aKTHBOB [4];

(6) B cootBercTBUM c: (0a) [TocraHoBieHNEM Ilpesn-
muyma Beicmero Apourpaxsnoro Cyna Poccuiickoit ®@e-
nmeparm ot 15.01.2013 Ne9597/12 mo nemy NeA7S5-
1997/2011; (66) IlocTanoBieHHEM ApPOUTPAKHOTO Cyna
Bocrouno-Cubupckoro oxpyra ot 11.04.2018 Ned02-
7800/2017 no mey NeA19-4210/2016; (68) ITocTanosie-
HHeM ApOUTpaXHOTO cyAa YpajdbCKOrOo OKpyra oT
06.05.2019 Ne®09-1577/19 mo memy NeA50-8476/2018;

KPYIHBIMH C/IEIKaMH TaKXKE€ MOTYT OBITh NPU3HAHBI U
OJTHOCTOPOHHHE C/ENKH (IIPH 3TOM B YKa3aHHBIX Cyne0-
HBIX TIOCTAHOBJICHHSAX PEYb MIET O TAKOM BHAE OJTHOCTO-
POHHEH CHeNIKM, HAalpaBICHHOW Ha MpeKpaleHne o0s3a-
TEJILCTB, KaK MPOIICHUE JIONTa).

7. Ucxons U3 N3I0)KEHHOTO HAMH JIENIAETCs BBIBOJ, O
NPU3HAHUHM POCCHHCKUM IIPaBOM, a TaKkxke CylneOHoil mpa-
BOIIPUMEHHUTENNBHON INPAKTUKON OJHOCTOPOHHUX CHEJIOK
B Ka4yeCTBE Pa3sHOBHIHOCTH KPYIHBIX CJEJIOK aKIIMOHEp-
HOTo 001IecTBa.

8. Crnenyromuii BOIpoc, Ha KOTOPBIH HEOOXOUMO OT-
BETUTH, CBA3aH C BO3MOKHOCTHIO OTHCCCHUA K KPYIHBIM
CZIeNKaM aKIMOHEPHOro olImecTsa 1o npaBy Poccuiickoit
denepanny IMEHHO COTJIACHs HA PACHOpPSHKEHHE UMYIIe-
CTBOM YHUTAPHOTO NPEIIPHUSITHS, TOABIOPUCIUKIIMOHHO-
ro npaBy Pecyonuku benapyce.

9. OTBeuast Ha MOCTABJIEHHBIM BOIPOC, MPEXkKIE BCETO,
HAJI0 yKa3aTh, YTO UCXOJs M3 MPHUBEICHHBIX BBIIIE 3aKO-
HOJATENbHBIX MOJI0KEHUI BUAHO, UTO POCCUHCKOE MPaBo
HE OTHOCHT K KPYIHBIM CJ/IeJIKaM aKIMOHEPHOro oOlecTBa
CHICJIKH, KOTOPBIE COOTBETCTBYIOT TPEOOBaHMSIM ITyHKTa |
cratbu 78 ®enepanbHOro 3akoHa «O0 aKIMOHEPHBIX 0OIIIe-
CTBax», TO €CTh, HANPUMEp, LieHa MM OajlaHCOBasi CTOM-
MOCTh MMYIIECTBA MO KOTOPBIM COCTaBisieT 25 u Oonee
MPOLIEHTOB 0aJlaHCOBOI CTOMMOCTH aKTHBOB OOIIECTBA;
HO TIPH 3TOM, HE BBIXOJAT 3a MPEIebl OOBIYHOM X03AHCT-
BEHHOM JEATEIBHOCTH aKIMOHEPHOTO O0IIEeCTRa.

10. B cBsi3u ¢ yKa3aHHbBIM, Ba)KHA OLIEHKA POCCUICKUM
MIPAaBOM IOHSTHS «CJENIKa, KOTOPAsl BEIXOIMT 3a MPEeIbl
OOBITHON XO3SIUCTBEHHOW JEATEIHHOCTH aKIMOHEPHOTO
oOrmrecTBay.

Jist onpeseneHuss JaHHOTO SIBICHHS POCCHUICKAM
IpaBoOM, HEOOXOANMO 0OpaTHTHCA K monokeHusM IlocTa-
HoBnenus [Inenyma BepxoBuoro Cyna Poccuiickoit @e-
neparn oT 26.06.2018 Ne27 «O6 ocnapuBaHMN KPYITHBIX
C/ICTIOK U CHEJIOK, B COBEPIIEHNH KOTOPBIX NMEETCS 3aiH-
TEPECOBaHHOCTHY», B COOTBETCTBHHU C KOTOPBIM:

«...CIIeNIKa BBIXOJUT 32 Mpe/eibl OOBIYHOH XO3sHCTBEH-
HOM JNIeATENILHOCTH, T.C. COBEPLICHHE CHENIKH INPUBEAET K




MPEKPAIIECHHIO AEATEIbHOCTH OOIECTBA MM U3MEHEHHUIO
ec Buja IUOO CYIIECTBEHHOMY M3MEHEHHIO €€ MacIITa-
60B (myHKT 4 crathbu 78 3akoHa 00 aKIIMOHEPHBIX 00IIe-
CTBaX, MMyHKT 8§ cTatbu 46 3akoHa 00 oOmIecTBax ¢ orpa-
HIUYEHHON OTBETCTBEHHOCTHIO). Hampumep, kK HacTyruie-
HUIO TaKMX TOCIEICTBHI MOXET IIPUBECTH Mpojaxka (Tre-
penada B apeHly) OCHOBHOTO IPOU3BOACTBEHHOIO aKTHBA
obmectBa. Crenka TakkKe MOXET OBITh KBAJIU(QHUIUPOBA-
Ha Kak BJIEKyIlas CyLIeCTBEHHOE M3MEHEHHE MaclTaOoB
JIeITeNIbHOCTH O0IIeCcTBa, €CJIM OHa BIIeYeT JUIsl 00IecTBa
CYLIECTBEHHOE H3MEHEHHME PETrHOHa AEATENbHOCTH WU
PBIHKOB cOBbITa...» [4].

OCHOBBIBasICH HA W3JI0KCHHOM, HAMH JICJIAETCS BBIBO
O TOM, YTO €CJIH XO3SMCTBEHHOE OOLIECTBO, B HAIEM
cilydae, aKIMOHEPHOE OOIIECTBO B pe3yibTaTe Jadd CO-
rJlacusi Ha PAacTopsDKEHHE HMYIIECTBOM YHHTapHOTO
HPEeANPUATHS, MOIBIOPUCANKIIMOHHOTO TpaBy Pecmy0mm-
ku benapycs, HanpuMep, Ha niepeady B 3aJI0T UMYILECT-
Ba YHHTapHOTO NPEIIPHUITHS MOXXET JHIIUTHCS OJHOTO
U3 CBOMX OCHOBHBIX aKTHBOB, TO B 3TOM CJIy4ae COOTBET-
CTBYIOI[Asl CIIeJIKA BBIXOJUT 3a MPEAEibl OOBIYHOM X035ii-
CTBEHHOI1 JIeSTEIbHOCTH aKIIMOHEPHOT'0 00IIECTBa.

11. BeiBon. Takum o6pa3oM, AEHCTBUTEIHHO Mpenoc-
TaBJICHHE COTJACHs AaKIMOHEPHBIM OOIIECTBOM, MOIBIO-
PUCIUMKUMOHHBIM MpaBy Poccuiickoit denepanum, Ha pac-
MOPSDKEHNE YHUTAPHBIM MPEINPHUATHEM, ITOIbIOPUCIK-
IIMOHHBIM TIpaBy PecryOnmku benapych, Haxomsmmmcs Ha
ero OajaHce HEIBIDKMMBIM HMYIIECTBOM, SIBIISICTCS KPYII-
HOM czenkoit o npaBy Poccuiickoit @enepanuu.

JIUTEPATYPA

1. I'paxxnanckuii xoxexe Pecryomuku benmapycs / Bemamacips Ha-
uplsHANBHAra cxoxy Pacmy6umiki Benapycs, 1999 r., Ne 7-9, ct. ct. 1112;

2. "KoHBeHUus 0 MpaBOBOW IOMOIIM M MPABOBBIX OTHOLICHUSX I10
TpaXkKIaHCKUM, CEMEIHBIM H YrOJIOBHEIM JenaM" (3akiodeHa B I. MUH-
cke 22.01.1993) (Bcrynuia B cuity 19.05.1994, nis Poccuiickoit ®ene-
parmn 10.12.1994) (c u3m. ot 28.03.1997);

3. Cornarenne o MopsizIKe Pa3peleHns Cropoa, CBA3aHHBIX C OCYIIECTB-
JIeHHEM XO3HCTBEHHOM nearenbHocTy, (Kues, 20 mapta 1992 roma), cr.11;

4. Moctanosnenue Ilnenyma Bepxonoro Cyna P® ot 26.06.2018
N 27 "O6 ocmapuBaHHM KPYIHBIX CHEIOK M CHIEIOK, B COBEPLICHHH
KOTOPBIX UMEETCS 3aMHTEPECOBAHHOCTR", 11.9.

CPOKM IMTPUOBPETATEJIBbHOM IABHOCTH
IO I'PA’KKJAHCKOMY 3AKOHOJATEJIBCTBY
PECIIYBJIMKU BEJIAPYCb

Illamukosa /I.H. (FUII)

[HeiicTBytomee rpaxaaHCKOEe 3aKOHOAATENBCTBO Cpe-
IM OCHOBaHHWI NMPHOOpETEeHHs NpaBa COOCTBEHHOCTH Ha-
3BIBAeT MpuoOperaTensHyto AaBHOCTh. CoryacHo 1. 1 CT.
235 TI'paxnmanckoro kojekca Pecmybnuku benapych
(manee — I'K PecnyOnuku benapyce), «immo — rpaxnia-
HHH WM IOPUIMYECKOE JIUIO, B COOCTBEHHOCTH KOTOPOTO
HE HaxOAUTCS MMYIIECTBO, HO KOTOPOE JA00POCOBECTHO,
OTKPBITO W HETPEPHIBHO BIAJE€ET MM KaK CBOMM COOCT-
BEHHBIM HE/IBI)KUMBIM HMYIIECTBOM B TEYEHHE IIATHA-
JIIaTH JIET TMO0 MHBIM MMYIIECTBOM B T€UEHUE IISITH JIET,
npuoOpeTaeT MpaBO COOCTBEHHOCTH HAa 3TO HMYIIECTBO
(mpuoOpeTarespHast JaBHOCTB)» [1].

W3 aHanu3a qaHHOM CTAThbH MOXKHO ONPENENUTh YCIIO0-
BUsI, HEOOXOAMMBIE Ul IPUMEHEHHUS IPHOOpeTaTesIbHON

JaBHOCTH, — JOOPOCOBECTHOCTb, OTKPBITOCTH M HETIpE-
PBIBHOCTG BIaJicHHs. [IprdeM naHHbIE YCIIOBHS TOAJIEKAT
MIPUMEHECHHUIO JIUIIb B COBOKYITHOCTH.

B crartbe Takke yCTaHOBIEHBI JOCTATOYHO JUTHTEIHHbIC
CpPOKM peanu3aluy npaBa: 15 JeT — Uil HEABUXKHMOIO
HMMYIIECTBA U 5 JI€T — Iy MHOTO MMYIIECTBA, OJHAKO HE
OIlpeieIeH OPSAI0K UCUUCIIEHHS CPOKa BIIAJICHHS UMYIIECT-
BOM JUIs1 L1efIeld IpHoOpeTeHust paBa COOCTBEHHOCTH Ha HETO.

ITo obmemy mpaBuity B coorBeTcTBHH cO CT. 192 T'K
PecniyOnuku Benapych, TeueHHe cpokxa, ONpeesIeHHOTO
NEPUOJIOM BPEMEHHU, HAYMHAETCsl Ha CIEAYIOIMH JEHb
nocie KaJeHIAapHOM NaThl MM HACTYIUIEHUS COOBITHS,
KOTOPBIMH OTIPENENICHO €ro Havajgo. TakuM o0pa3om,
MOJXKHO CJ€TaTh BBIBOJ, YTO CPOK HPHOOpeTaTenbHON
JABHOCTH HAYMHAET TeYb HA CJIEAYIOUIMHA IEHb MOCIE
KaJICHOApHOW AATHI 3aBJaleHUS IMYIIECTBOM [2, c. 73].

Bwmecre ¢ tem 1. 4 ct. 235 T'K Pecniybmmxu benapycs
YCTAQHOBJIEHO, YTO TEUYCHHE CpPOKa HPHOOpeTaTenbHON
JTABHOCTH B OTHOIIECHUH Bellell, HaXOASIIMXCS y JIUIa, U3
BJIAJICHUSI KOTOPOTO OHM MOIJIM OBITh UCTPEOOBaHbI B
COOTBETCTBHH cO cTaThsiMu 282-284 u 286 I'K PecryGnuxu
Benapych, HaunHaeTCa co JIHS, CIEAYIOUIETO 3a THEM HC-
TEYEHUs CPOKa UCKOBOI JaBHOCTHU IO COOTBETCTBYIOLINM
TpeboBanusIM. Takoe e IMOJT0KEHHE COAEPKUTCS U B II.
16 nocranosnenus [Ineayma BepxosHoro Cynma Pecmy6-
nuku benapyce ot 27 urons 2013 r. Ne 5 «O BeinmosaHEeHUH
cynamu noctaHoBneHus [lnenyma BepxoBHoro Cyna
PecniyOommmku Bemapycs ot 18 mapra 1994 1. Ne 1 «O cy-
neOHOW TIpaKTHKe IO nenaM 00 yCTaHOBJICHHH (haKTOB,
HMEIOLHX IOPUANYECKOE 3HAUCHHE»», OJHAKO He pa3bic-
HEHBI 0COOCHHOCTH 10 UCUUCIICHUIO TAHHBIX CPOKOB.

OOmmii cpoKk HMCKOBOW JaBHOCTH YCTQHOBJIEH B TpHU
roga (ct. 197 I'K Pecniyonuku benapycs). B Takux ciy-
Yasx (paKTUYECKH HEOOXOAUMBIN CPOK BIAJACHHUS HUMYIIe-
CTBOM [ IPHOOPETEHUS B OTHOIICHUH HETO MpaBa co0-
CTBEHHOCTH IO IIPHOOpETaTeIbHON JaBHOCTH YBEIHIHUBA-
ercs u coctasisier 8 wiun 18 ner [3, c. 38]. lanHbIil cpok
MOXeT eme 0oJiee YBETUUUTHCS B CIIydasX BO3HHUKHOBE-
HUSL OOCTOSATENBCTB, BIEKYIIUX INPHOCTAHOBICHUE WIN
IIepephIB TEUCHUS CPOKa MCKOBOW naBHOCTH (cTtaThu 203,
204 T'K Pecrry6nuku bemapycs).

Bwmecte ¢ TeM, Kak CIpaBeJIUBO OTMEYAETCS B JIUTE-
paType, IpH BO3MOXXHOCTH TOAAYM BHHAMKAIIMOHHOTO
UCKa CPOK MpHOOpeTaTeNbHOW JaBHOCTH HAuyMHAETCS
IIOCJIE UCTEUEHUSI UCKOBOM JAABHOCTU IO BUHAMKAaIMU. B
JAHHOM CJIy4ae MOMEHT 3aBJaJIeHHs UMYIIECTBOM OyIeT
Ha HECKOJBKO JIET OIepeXkaTb MOMEHT Hayaja TeUeHHs
CpOKa MpHOOpeTaTeNbHOM JaBHOCTH [4, ¢. 120].

Kpome Toro, mo mpaBuiiaM BHHIMKAILIMM HCKOBAas JaB-
HOCTb MCUHCIIIETCS CO JHSI, KOTZia COOCTBEHHHUK y3HAT WIIH
JOJDKEH OBLI y3HAaTh O HapyIIeHWW cBoero mpara (ct. 201
I'K Pecrry6mmku benapycs). Y CcTaHOBHTE JaHHBIH MOMEHT
MOJKHO JIMIIG MPH JIMYHOM YYaCTHH COOCTBEHHHKA HMY-
mecTBa [5, ¢. 533]. Bo3Hukaer mpobiema, Kak caM Bia-
Jieniel], a B MOCJIEAYIONEM M CyJbsl CMOTYT YCTaHOBHTH
MOMEHT Hadajla OTCUeTa HCKOBOH [aBHOCTH, a 3aTeM
mproOpeTaTeNsHON TaBHOCTH, €CIH COOCTBEHHHK HMY-
IecTBa HE 3agBUT BUHIUKAIIMOHHBIA MCK. Takoe moso-
KEHHUE JIeJIaeT CPOK NMpUOOpeTaTeIbHON JaBHOCTH HEOI-
peneneHHeIM. B cBA3M ¢ STUM mpennaraeM 3akpenuTh
HCUHCIICHUE CPOKa INPUOOPETaTEeNbHON JTAaBHOCTH C MO-
MEHTAa Hauaja JaBHOCTHOTO BIaJCHUS.
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IMPOTUBOPEYNSA TIPABOBBIX HOPM
HA MTPUMEPE JOI'OBOPA BO3ME3JIHOI'O
OKA3AHUA YCIYT

IlInuneeckas K.C. (BHII)

Ha coBpeMeHHOM 3Tane pa3BUTHS OOIIECTBEHHBIX OT-
HOUIEHUH Ka)Abld Tpa)KJaHWUH Hallled CTpaHbl XOTh pa3 B
’KM3HU TPOU3BOJIUI MOKYIKY OMJIeTa Ha TO WM UHOE Me-
pompusarue. Hepenko OBIBAalOT Takue CHTyallMH, KOTIa
MEpOIPUATHSL OTMEHSIOTCS, a OMJIETBI YK€ KYIUJICHBI.
OT Takoll cuTyalluy IpaxJaHe, COBEPIIUBIINE MOKYNKY
Ouiera, He 3aCTpaxOBaHbI, CJIEAOBATENILHO, JTAHHBIH BO-
IIPOC JOJDKEH MUMETh OZHO3HAYHOE PEIICHHE C TOMOIIBIO
3aKOHOJATENbHBIX aKTOB PecryOnmku benapycs.

CrouT paccMOTpeTh CHUTyaluio, KOTOpas OTpa)kaeT
IaHHYI0 Tpobiemy, npomsormrenmryio B 2019 roxy B Pec-
my6muke benmapyce. 3a HECKOJIBKO MECSIIEB 10 HA3HAYCH-
HOHN JaThl OBIT OTMEHEH KOHIIEPT M3BECTHOTO HCIIOJIHH-
TeJisl, Ha KOTOPBIA Y OOJBLIOr0 KOJMYECTBA TpaXiaH Obl-
T KymuieHsl Ouietsl. [Ipu 9TOM CTOHMT yTBEpXkIaTh, 4TO
rpakJaHe BCTYNWIHM B TPaKIAHCKO-TIPABOBBIE OTHOIIE-
HUS C OPTaHU3ALUECH.

CTOUT MOAYEPKHYTh, YTO B COOTBETCTBUHU C 3aKOHOM
Pecniy6nmku benapych «O 3amure npaB notpeduTesnein»:
UCTIONTHUTENIb — OpraHM3alys, ee (IIMaji, NpeicTaBH-
TEJILCTBO, WHOE 000COOJIICHHOE MOJpa3ieieHue, pacro-
JIO)KEHHOE BHE MecTa HaXOX/IEHMs OpraHW3aluy, WHIH-
BU/IyaJIbHBIH TIPEATPUHIMATENb, BHITTOIHSIONINE PAOOTHI
WIN OKa3bIBAIOIINE YCIYT'H MOTPEOUTENI0, a TaKXKEe WHOE
(u3nYecKoe JIMIO, BBIMOJHAIONIEE PA0OTHI MIIM OKa3bl-
BalOIlEe YCJIYTH B paMKax PEMECIEHHOH NesITeIbHOCTH
00 OKaspIBarollee ycIyru B cepe arposkorypusma [1].

B anammsupyemoM ciydae ObUT 3aKIIOYEH JOTOBOP
BO3ME3JHOTO OKAa3aHHs yCIyT, 0 KOTOPOMY OJ[HAa CTOpO-
Ha (WCTIOJHUTENB) 00s3yeTcs 10 3aJaHHI0 APYTOil CTOPOHBI
(3aKa34nKa) OKa3aTh YCIYrM (COBEpIIHMTH ONpEICICHHbIC
JIEWCTBUSA WM OCYIIECTBUTH OMPEACICHHYIO JAEATEIb-
HOCTB), a 3aKa34MK 00s3yeTcs OIUIATUTh 3TH YyCiyrH [2].
B TI'paxnmanckom kozekce Pecnybnukm Benmapyck peus
uzeT 00 UCHOoJIHUTEIE.

[Tocne oT™MeHBI KOHILIEPTA, KOT/Ia IpakAaHe MbITAINChH
BEPHYTh JICHbIU 33 KYIUICHHbIC OWJIETBI, Y HUX BO3HUKIIU
mpob6iemMbl. MHOTHE POM3BOAMIN MOKYIKY OHIIETOB He-
pe3 Kacchbl, KOTOphIe pean3yloT poaaxy ounetoB. Cre-
JIOBAaTENbHO, BCE BOMIPOCHI II0 BO3BPATy OMIIETOB Ipaxia-
HE PELIMIN UIMEHHO C HUMH.
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CornacHo yHKTY 6 ctatbu 217 komekca PecryOmmku
Benapyce o kymbType, B ciIydae H3MEHEHHSI COCTaBa yda-
CTHHKOB KYJIbTYPHO-3PEIHUIIHOTO MEPOIIPUATHS, OTMEHBI,
W3MEHECHHSI OOBSBICHHBIX BPEMEHH (CPOKOB) W (WJIH)
MeCTa TIPOBEICHUS KYJIbTYPHO-3PEIUIIHOTO MEPOTIPHSI-
THSI, 3aMEHBI €0 IPYTUM: TpakIaHWH, IOPUAHIECKOE JTH-
LI0 MMEIOT TpaBa BO3BPATHUTH BXOIALIMH OMIIET W IOJY-
YHUTh JICHS)KHYIO KOMIIEHCAIIMIO CYeTa BXOJSIIEro Ouiera
B [IOJIHOM pa3mepe [3].

B cootBercTBUM ¢ myHkTOM 7 ctaThu 217 Kkonekca
Pecniy6imku benapyck 0 KyJbType, OpraHH3aTop Kyiib-
TYPHO-3PEJIMIIHOTO MEPONPUATUS B CIydasX BO3Bpalle-
HUS BXOISIINAX OMIETOB 00s53aH YIUIATHTH TPaKIaHUHY,
IOPUINYECKOMY JIHIYy JACHE)KHYI0 KOMIICHCAITMIO cYeTa
BXOJSIIETO OMyIeTa He T03Ke 3a CeMb KaJleHNAPHBIX THEH
C IHS MTOAaYH 3asABJICHHS O ACHSKHOW KoMIieHcaIuu [3].

B manHOM BOIIpOCE Kacca SBISCTCS JIHIIb TTOCPEAHH-
KOM MEXAY OPTaHHU3aTOPOM H 3aKa3YHKOM, TO €CTh Ipax-
JTAHWHOM, KOTOPBI NpHOOpen OuieT Ha MEpONpHSTHE.
Ilo OopraHm3anyu U NpoOBCACHUIO MCPONPUATUA, OTBCTCT-
BEHHOCTb 3a €ro IPOBEJCHUE, B TOM YHCIIE 32 OTMEHY,
3aMeHy, 3aIpeT, HepPeHOC MEPOIIPHATHS HECEeT OpraHnu3aTop.

Bo3zBpar ctoumocTu OWIETOB MPOM3BOJIUT OpTaHU3a-
TOp, WCIIOJMHUTENb CaMOCTOATENEHO O€3 yKa3aHWs opra-
HU3aTOpa HE MMEET MPaBO MPOU3BOAUTH YKa3aHHBIH BO3-
Bpar, a TaKkkKe 3aMEHATh, KOMICHCHPOBATh YHHUUTOXKCH-
HBIC, YTepsSHHBIC, YKpaJeHHbIC, HCIIOPUYCHHBIC U IpyTHe
Omwrtetsl. OTBETCTBEHHOCTh HCIIONHUTENS OTPAHUIMBACTCS
yCIyramM#, KOTOPbIE OKa3bIBaeT 3aKA3YHUKY JIMIHO HCIIOJ-
HUTENb (CepBUCHBIN cOOp, OpoHHMpoBaHue, (aH-OWIET).
[Tpn BO3BpaTre cTOMMOCTH OMIIETOB OOILIECTBO, B HaIlleM
clly4yae Kacchl, KOTOPbIE OCYIIECTBISIIOT pealu3aluio Ou-
JIETOB, HE KOMIICHCUPYET YKa3aHHbIE YCIIYTH, TaK KaK OHU
CUMTAIOTCS OKa3aHHBIMU (OmieT(sl) 3a0pOHHPOBAHEL,
odopmIIeHBI, a ClIeI0BAaTENBHO, yCiIyra, KoTopas 3aKIIo-
YaeTcs B pean3alii OMIICTOB, OKa3aHa B MIOJTHOM 00BEMe.

Hcxons W3 BBIICH3IOKECHHOTO MOYHO CHENATh BBI-
BOJI, UYTO K MCIOJHHUTENIO MPUMEHUTh HOPMBI 00 OTBETCT-
BEHHOCTH HCXOJS U3 HOPM KOZIEKca O KyJIbTe HE Mpe.-
CTaBIISIETCS BO3MOXKHBIM.

[Ipoanamm3uposas craThu [ pakmaHCKOTO KOIeKca U
KOJIEKCa O KYJBType, MOXXHO OTMETHTh CYLIECTBEHHbIE
npotuBopeursi HopM. ClieoBaTelIbHO, HEOOX0AUMO TIPH-
BECTHU K e}]I/IHOO6pa3HIO HOPMBI JaHHBIX KOJACKCOB.

B 3akone Pecny6nuku benapyce «O6 HOpMaTHBHBIX
MPABOBBIX aKTaX» 3aKpeIUICHO, YTO B CJydYae KOJUIM3UU
HOPMATHBHBIX TPABOBBIX AaKTOB CYOBEKTHI MPaBOOTHOIIE-
HUI 00513aHBI PYKOBOACTBOBATHCS MPEIIHCAHUSIMH HOpMa-
THUBHOTO TIPABOBOTO aKTa OOJIBIIICH FOPHANIECKON CHITHI [4].
B mamem ciywae, ropuamdeckas cuia y HOPMAaTHBHO
MIPAaBOBBIX aKTOB OJHHAKOBAsL.

JlaHHBIE pa3IUYUs B COJACPKAHWH IIPABOBEIX HOPM
MOTYT CYILECTBEHHO 3aTpPYJHHUTb UX TOJKOBaHuE. Bro-
CIIEZICTBHU MOTYT BO3HHKHYTH CHOpPBI: OJJHa CTOpOHa Oy-
JIeT CChUIAThCSl Ha HOPMBI [ paskaaHCcKOro Kojiekca, a apy-
ras — Kojiekca o Kynbrype Pecriybnuku benapych.

Cienyer BHECTH HEKOTOPbIE M3MEHEHHS B 3aKOHO/A-
TCJIBCTBO OJISL n30eKaHns HBOﬁCTBeHHOCTH, TaK Kak
mo0ast cuTyanusi JOJDKHA MMETh 4YEeTKOe, OJHO3HA4YHOe
NPAaBOBOE pPETYJIMpOBaHME. B KauecTBe NpeIoKeHHs,
KOTOpO€ MOIJIO Obl KaK MHHUMYM CMSTYUTH CJIOXHOCTh
pelieHust Bonpoca O BbIOOpEe NMPUMEHMMON HOPMBI NpH




paccoraacoBaHHOCTH HOPM KOJEKCOB, KaKABIH M3 KOTO-
PBIX 3aKpeIUIsieT COOCTBEHHBIM TNPHOPUTET, HamOoJIee
pasyMHO TPEUIOKHUTh YCTAHOBHUTH, YTO B CIydae COAEp-
KATEJIIBHOTO TEPECEUYCHHs IPEIMETOB PETYIMPOBAHUS
KOJIEKCOB, KKIbIH M3 KOTOPBIX 3aKperuisieT cOOCTBEHHBII
npuopurer. Oba KomeKkca IONYyYaroT OMOIHUTEIHHYIO
OJIMHAKOBYIO IOPHIMYECKYIO CHIIy M B cepe nepeceue-
HHS BHOBb CTAQHOBSITCS OJHOIOPSAKOBBIMH. 3HAYHT, BO3-
MOXHBIC KOJUIM3MM MEXJIy HHMH MOXHO OyAeT pelarh
Ha OCHOBE COJIEPKaTEIILHOTO KPUTEPHSL.
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MMPOBJEMA TPYJIOYCTPOMCTBA
HNHBAJINJOB B PECIIYBJIUKE BEJIAPYCbH

IlInuneeckan K.C. (bUII)

OfHUM M3 OCHOBHBIX IpaB KaXJIOro TpakKAaHWHA
Pecniy6niuku benapycs siBnsiercst npaBo Ha Tpya. B coot-
BeTcTBUU O cT. 41 Koncrurynuu Pecyonuku benapycs:
rpaxganaM PecniyOiuxu berapycs rapanTupyercst nmpaBo
Ha TpyJ Kak Hambozee JOCTONHBIN CrIocob camoyTBep-
JKJICHHSI YeJIOBEKa, TO €CTh IIPaBO Ha BHIOOp Ipodeccu,
pozaa 3aHATHI U pabOTHl B COOTBETCTBHHU C NPHU3BAHUEM,
CHocOoOHOCTSIMH, 00pa3oBaHHEM, TPO(ecCHOHATFHON
MOATOTOBKOM M C y4ETOM OOIIECTBEHHBIX HOTPEOHOCTEH,
a TaKke Ha 3710pOBbIe M Oe30macHble yciaoBus Tpyaa [1].

TpynoBas HeATENbHOCTh IS YeJIOBEKa SIBISETCS He
TOJIBKO CIIOCOOOM 00eCTIeYuTh CBOE CYIIIECTBOBAHUE, HO U
(bakTOM, KOTOPBIN O3BOJIIET YEIOBEKY PEaIN30BaTh CBOU
criocoOHocTH. PaboTa mMO3BOJNISIET YEJIOBEKY OCO3HABAThH
CBOI0 HHJMBHAYaTbHOCTh, OBITH MOJHOIIEHHOM YacThiO
o01ecTna.

ITo muenmto cormonora E.I'.KyznaeBoit: «Yuacrue unsa-
JIMIOB B TPYAOBOH JESTEIEHOCTH NMEET HEMAoe 3HaUCHHUE
C COLMAIHHO-TICUXOJIOTUYECKOH ¥ MOpaIbHO-3THYECKOH
TOouek 3peHus. HepaBeHCTBO JOCTyna K aKTHBHOW TPYOBOH
3aHATOCTU MPOBOLUPYET PA3BUTUE MHOXKECTBEHHOU JIETIPH-
BallUU JIMI] ¢ OrPaHUYEHHBIMH BO3MOXHOCTSIMHU 3J0POBBSL.
[Iprobmienne 3Toil KaTeropuy HaceleHHs K OOIIECTBEHHO
TIOJIE3HOMY TPYAY CIIOCOOCTBYET yTBEP)KACHHIO JIMIHOCTH,
(hOpMHPOBAHMIO TYBCTBA ITOJTHOLEHHOCTH YKHU3HH, ITOBBIIIIC-
HUIO KU3HEHHOTO TOHYCA, Pa3BUTHIO U COXPAHEHHIO COIH-
IBHBIX KOHTaKTOB. TpylOyCTPOMCTBO MO3BOJISET JIIOLAM C
OTPaHMYCHHBIMHA BO3MOJKHOCTSIMH  37I0pPOBBSI  TIOBBICHTB

COLMAIBHBIN CTAaTyC ¥ YIyYIINTh MaTepHaIbHOE OI1arococ-
TostHUEY [2, ¢. 145].

B cooTBeTCTBUM € 3aKOHOAATENBCTBOM HAIEH CTPaHBI,
WHBaIMAAM TakKe MPEIOCTABISIIOTCS —JOMOJIHUTEIHHbIC
TapaHTHX 3aHATOCTH. Eciam mcxoauth U3 OQHIHAIBHBIX
JaHHBIX, JeicTByomue B bemapycu rocynapcTBeHHbIE
nporpamMmbl BrosnHe 3 QexkTHBHO pelaroT 3amadu obec-
Ne4eHus NIpaBa Ha TPy Ui JTI0Jieil ¢ MHBATUAHOCTBIO.

Ha 1 suBapsa 2019 r. Ha yuere B opranax mo Tpyay,
3aHATOCTH U COLMANBHON 3aIlUTe COCTOANO 569 ThIC. UH-
BaJMJOB, B TOM YHCJIE€: MHBAIUIOB | rpynmnsl — 67 ThIC.
yenosek; I rpynner — 271,2 TeIc. yenosexk; III rpynme! —
149 TBIC. WenoOBeK; AeTeH-WHBAIMUAOB B Bo3pacTe 10 18
et — 31,3 TEIC. YEIOBEK.

CTOUT OTMETHTH, YTO 3HAYUTENBHBIN BKIAJ B PeIIe-
HHE MHOTHX BOIPOCOB MHBAJIHIOB BHOCUTCS Pa3IHIHBIMU
TOCYAapCTBEHHBIMH MPOTpPaMMaMH, KOTOPBIE HalpaBie-
HBI Ha yJIydIIEeHHE Ka4ecTBa KU3HU M COIMAIBHYIO HO-
JICPKKY B OOIIECTBE.

Hanpumep, B 2013 roagy B COOTBETCTBUH € HOIIMPO-
rpammoit «IIpeaynpexcHre MHBATUIHOCTH M PeaduiIu-
Talisg WHBAJINWAOB» KOMIUIEKCHOW IPOTpaMMBl pa3BUTHS
conmansHoro obcmyxuBanus Ha 2013-2017 roxs! pemra-
JUCh 33/1a4d 110 COBEPIICHCTBOBAHHIO MEIHIINHCKOM,
po¢eCCHOHATBHOM, TPYIOBOH, COMUANBHON peadminTa-
LMY WHBAJIUJIOB, CO3JAHUIO yCIOBHH, KOTOPBIE CIIOCOOCT-
BYIOT MOJJICPKAHHIO 310POBbS KaK IPYIIT HHBAJIUIOB TaK
1 KaXX/I0TO MHBAIN/A B OTJEIHHOCTH.

VHBanuoaM, Kak OJHOM M3 MEHEe COUMAIbHO 3allH-
LICHHOW KaTeropuy Tpa)<iaH, NMPeroCTaBIsAI0TCA IO0NOJI-
HUTENbHBIE TAPaHTHH 3aHATOCTH IyTEM CO3/aHHs pado-
YUX MECT U CIHEIMaIH3HUPOBAHHBIX OpraHM3alUi, ycTa-
HOBJICHUsI OPOHHU NIpueMa Ha paboTy, a TakXkKe OKa3aHUA
YCIyT 1Mo Mpo(eCcCHOHATIBHON OpUEHTALUH, ITyTeM Opra-
HU3aIMK 00y4eHHs MO CIeIHaIbHBIM IPOrpaMMam.

Hecmotps Ha pa3sHOOOpa3HbIE MEpBI COLMAIBHON IO-
JIUTUKH, TOCYAApPCTBEHHBIE IPOTPaMMBI, IpodieMa 3aHs-
TOCTH M TPYAOYCTPOMCTBA JIOJIEH C MHBAIMAHOCTHIO B
Benapycn siBnsiercst HepemenHoid. HecmoTpst Ha To, 4TO
HaHAMATEJISIM TIPEJIOCTABISIETCST  OOJBIIOE KOJIWYECTBO
Pa3HOOOpa3HbIX IapaHTHH M JIBIOT, €CJIN Y HUX padoTaer
paboOTHHK C MHBAJHMIHOCTBIO, BCE PABHO OOJNbIIAs 4acTh
HaHMMAaTeNel Bce jke mpeanouwia Obl B3STh Ha paboTy
paboTHHKa 0e3 Kakux-11bo (pU3MYECKUX orpaHuyeHuil. B
HacTosIIee BpeMs Tak He JOKHO ObITh. CyliecTByeT
MHOXECTBO JIEHICTBUTEJIIFHO OTJIMYHBIX CIELHAINCTOB,
KOTOpBIE pa3duparoTcs B CBOCH 001acTH Tpy/Ja HUUYTh HE
XYyXe, 4eM paOOTHHKH 0€3 TaKOTO Hexlyra.

Ha ceromusmmamii neHp PBIHOK TpyJda HWHBAIHIOB
MOYKHO OXapaKTepH30BaTh KaKk HEpaBHOMEPHBII: Ha (hoHE
Josell ¢ MHBAIMIAHOCTBIO TPYAOCIIOCOOHOTO BO3pacTa
MOKa3aTeN TPYAOYCTPOMCTBA JIMI C OrpaHWYECHHBIMHU
BO3MOJKHOCTSIMH TI0 COCTOSTHUIO 3/I0POBBSI OCTAIOTCS HU3-
kumu. M3 500 TeIcsiy nHBamumgoB TOMbK0 20% MHBAINIOB
TPYAOCIIOCOOHOTO BO3pacTa BOBJICUEHBI B TPYIOBYIO Jesi-
TEJIBHOCTh, 0oJiee 75% nroe ¢ MHBAJIUIHOCTHIO, KOTO-
pBIE SBISIFOTCS TPYIOCIIOCOOHBIMH B CHIIy BO3pacTa SB-
TISIOTCS 6e3pabOTHRIMHU.

OueHb HU30K MPOLEHT BOBIEUEHHOCTH B TPYAOBYIO
JIeSITeNIbHOCTDh Cpeu MHBaNUI0B, umeromux [ u Il rpyn-
Iy, B JIaHHBIX rpynmnax Oe3pabotuna nocruraet 8§6-91%.
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U3 Tex, kro umeer IIl rpynny uHBaIMIHOCTH, TPYAOYCT-
poeHsI okoto 48%.

s cpaBHEHMS MOKHO TPUBECTH TaKO#l NpUMeEp, B
CIODA u3 52 MWIUINOHOB HWHBATUAOB TPYIOYCTPOSHO
26%, B BenukoOputanuu u3 5 muwumonos 40%. Mcxons
13 TPUBEICHHBIX JaHHBIX MOJKHO YBHUAETH, YTO B ITHX
CTpaHax Ipu OOJIbIIEH YHCISHHOCTH UHBAINUAOB MPOLEHT
TPYIOYCTPOCHHBIX TOpa3fo Bhle YeM B PecmyOimke
benapycs.

OnHa M3 OCHOBHBIX MPOOJIEM, HPEMATCTBYIONUIUX eH-
CTBEHHOH peajM3aliy COIMaJbHOW MONUTHKK B benapy-
cH, B TOM uucie U B cepe obecriedeHus npaB U pacuiu-
peHUsl BO3MOXHOCTEH JIIOJEN ¢ MHBAJIMJHOCTBIO, CBSI3aHA
C OTCYTCTBHEM MOHHTOpPHHTA 3()(HEKTUBHOCTH MPOBOIH-
MBIX MepomnpuaTuii. [lokazaTenun pazHOOOpa3HBIX TOCY-
JTApCTBEHHBIX MPOTPaMM HE MO3BOJITIOT MPOBOJIUTH Kade-
CTBEHHYIO U 3((PEKTHUBHYIO OIIEHKY, pabOTaIOT JIN TE WIN
WHBIE MEPOIIPUATHS, UMEIOT JIN OHH AIUTECIBHBIA 3P QEKT.
Kakue wcnpaBieHuss HEOOXOIMMO BHECTH JUIS JTOCTHXKE-
HUsA CTa6I/IJ'II)HOCTI/I TMOJYUYCHHBIX PE3YJIbTATOB.

Hanpumep, 01HO U3 BayKHBIX HaIIPaBICHUN, HA KOTOPBII
JIeaeTcsl YHop B TOCyJapCTBEHHBIX IpOrpaMMax B 3TOH
ctepe — 3T0 OPOHUPOBAHUE PAOOUYMX MECT, 3aKPEILUIICMOM
HOPMAaTHBHBIM IPABOBBIM aKTOM II0 OPOHMPOBAHMIO Pabo-
YHX MECT, SIBIIIETCS IMOCTaHoBIeHHE oT 29 HostOps 2006 T.
Ne 1595 [3]. JanHblil HOpMATUBHBIN IPABOBOM AKT MPUHST
Ha ocHoBe 3akoHa PecrryOmmku bemapycs «O conmanbHOM
3amuTe HHBAIHIOB B PecryOnmke bemapycey» [4].
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Jlst Toro, 9TOOBI 00ECTICUHTh PEaTU3aInio MpaB de-
JIOBeKa B OOINECTBE, B TOM 4YHWCIIE U B cepe TPYIOBBIX
OTHOIIICHWH HEOOXOIUMO, BO-TIEPBBIX, OOECIICUUTh CTPO-
roe HCIOJIHeHUE MPHUHATHIX B TOCYIapCTBE HOPMATHBHO-
MPABOBBIX AKTOB, @ BO-BTOPBIX, IPHHUMATh TaKHE TOCY-
JIApCTBEHHBIE MOporpaMMbl B cepe TPyAOyCTpoicTBa
MHBAJIKIOB, KOTOPBIC OYIyT BBICTYIATh HE KaK GopMab-
HOCTh, & JICHCTBUTEIILHO OYIyT MUMETh PE3yIbTaT U KOH-
TPOJIb CO CTOPOHBI TOCYaPCTBEHHBIX OPTaHOB.
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AKTYAJIBHBIE ITPOBJIEMbI
ITPABOBbBIX, DQKOHOMHNYECKHUX
N T'YMAHUTAPHBIX HAYK

Marepuansl
X MeXJ1yHapOJAHON HayYHO-IIPAKTUUECKON KOH(pEpEeHIUN
po¢eccopcKo-NpenoaaBaTeIbcKoro CoCTaBa,
aCIIMPaHTOB, MATHCTPAHTOB U CTYJICHTOB,
nocssauieHHoi 30-neruto YactHOro yupexaeHus: 00pa3oBaHMs
«bUII-MHCTUTYT IpaBOBENCHUS»

Munck, 24 anpens 2020 roga

Yacts 1

B asemopckoii pedarxyuu

Komnbrotepnas Bepctka H. B. Paokosa, C. E. Abakymey

Toxmucano B medats 20.04.2020. @opmar 60x84 /s,
bymara odcernas. Puzorpadus.
VYen. neu. . 16,62. Yu.-u3z. 1. 19,02, Tupax 50 sk3. 3ak. Ne 14,

N3narens u nonurpadgudeckoe UCTIOTHEHHE:

YactHoe yupexnaenue oopazoBanus « bUIT-MHCTUTYT ipaBOBEACHUS
CBUIETENBCTBO O TOCYAAPCTBEHHOW PErUCTpallii U3AaTeNs, U3TOTOBUTEIIS,
pacmpocTpaHuTelns nedatHbix uzganuii Ne 3/1673 ot 09.07.2018.

V1. Kopons, 3, 220004, r. MuHck



